Department of Energy
Washington, DC 20585

January 6, 2004

The Honorable Henry A. Waxman
Ranking Member

Committee on Government Reform
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Waxman:

Secretary Abraham has asked me to respond to the letter dated December 22, 2003, that you and
Congressman Dingell sent him regarding a report in the National Journal about a meeting that
Deputy Secretary McSlarrow had with representatives of some trade groups. Your letter states
that “[t]his press account suggests that DOE is coordinating with industry on a grassroots
lobbying strategy. We are concerned that such activities may constitute an inappropriate use of
taxpayer dollars. . . .”

1 have discussed with Deputy Secretary McSlarrow the meeting that was reported upon in the
National Journal and that is the subject of your letter. He has advised me that on the day the
Senate announced that further consideration of the energy bill would be delayed until 2004, he,
along with Mr. Dan Brouillette, Staff Director of the House Energy and Commerce Committee,
and Mr. Alex Flint, Staff Director of the Senate Energy Committee, addressed attendees at a
meeting on the energy bill hosted by the Edison Electric Institute. Deputy Secretary McSlarrow,
Mr. Brouillette and Mr. Flint each spoke for 5 to 10 minutes, after which there was a short
question and answer period. The thrust of Deputy Secretary McSlarrow's remarks was to
communicate the Administration's resolve to continue working with House and Senate leaders,
and in particular Chairmen Domenici and Tauzin, to meet the President's goal of passing an
energy bill -- points that Mr. McSlarrow has made repeatedly in many public appearances,
including appearances before Congressional committees, both before and since this meeting, at
which he has explained the Administration's position on energy legislation. During the question
and answer period, the Deputy Secretary declined to endorse specific strategies to meet that goal,
instead deferring to the representatives of the Chairmen of the House and Senate Committees,
and reiterated the Administration's desire to work with the two Chairmen to successfully produce
energy legislation meeting the President's priorities.

More generally, with respect to your concern that there is a possibility that this meeting
implicates the anti-lobbying provisions of 18 U.S.C. 1913 or section 501 of the Energy and
Water Development Appropriations Act, 2004, Pub. Law No. 108-137, let me assure you that
that is not the case. For over 40 years section 1913 has been understood as not prohibiting
officials from supporting the Administration’s legislative program through communications with
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the public in speeches and through most forms of private communications to members of the
public. In fact, anti-lobbying provisions have been construed as not limiting at all the lobbying
activities personally undertaken by Senate-confirmed officials appointed by the President, such
as Deputy Secretary McSlarrow, when acting within their areas of subject-matter responsibility,
as was the case here. Because section 501 of the Energy and Water Development
Appropriations Act is an appropriation act limitation that specifically refers to18 U.S.C. 1913, it
is best understood as not prohibiting expenditures for activities permitted by the criminal law
provision.

There is enclosed for your information a copy of the most recent formal guidance to agencies
from the Department of Justice regarding anti-lobbying restrictions, a memorandum from
Attorney General Reno to the heads of all executive departments and agencies dated April 18,
1995. Among the attachments to that memorandum was a memorandum from Walter Dellinger,
Assistant Attorney General, Office of Legal Counsel, to the Attorney General and the Deputy
Attorney General dated April 14, 1995.

If you have any further questions regarding this matter, please feel free to contact me or Rick
Dearborn, Assistant Secretary for Congressional and Intergovernmental Affairs, at (202) 586-

5450.

Sincerely,

P
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Lee Liberman Otis
General Counsel

Enclosure

cc: The Honorable Tom Davis
Chairman, Committee on Government Reform



April 18, 1995

MEMORANDUM FOR HEIADE CF W“é TIVE DEPARTMEINTE AND AGENCIES
FROM: THE ATTORI

SUBJECT: pnta«Lobvaﬁq Act Guidelines

The Office of éegal Counsel of the Department of Justice
(OLC) has prepared the attached guidelines, identifying permitted
and prohibited activities under the Anti-Lobbying Act, 18 U.S.C.
§ 1913. These guidelines are based on the Office's most recent
opinicn on this subject, and on the long-standing practice of the
Department’s Criminal Division.

The relevant OLC opinion was issued by then-Assistant
Attorney General, latey Attorney CGeneral William P. Barr. It is
published at 13 Op. Oni.c, 361 (1589%) (prelim. print). A copy of
the opinion is enclosed for your convenience.

The attached guidelines are, necessarily, general in nature.
The Office of Legal Counsel is available for consultation should
you wish advice in connection with specific activities your
department or agency is considering undertaking.

cc: The Counsel to the President
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Office of Legal Counsel

Office of the Washingron, D.C. 20530

Assistant Attorney General

April 14, 1995

MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE DEPUTY ATTORNEY GENERAL

e
FROM: WAILTER DELLINGER

ASSISTANT ATTORNEY GENERAL
OFFICE OF LEGAL COUNSEL

SUBJECT: ANTI-LOBBYING ACT GUIDELINES

'

The attached OLC guidelines are based on a 1989 opinion of the Office, issued by
then Assistant Attorney General William P. Barr, and on long-standing Criminal Division
practice. The guidelines explain that the Anti-Lobbying Act, 18 U.S.C. § 1913, does not
prohibit officials from supporting an Administration’s legislative program through direct
communications with Congress; through communications with the public in speeches,
writings, and appearances; or through most forms of private communications to members of
the public. The Act, however, does bar high-expenditure campaigns in which members of
the public are expressly urged to write their Senators or Representatives.



U.S. Department of Justice

Oi'fice of Leaut Counsel
Wasitinzion, D.C 20530
April 14, 1995

GUIDELINES ON 18 U.S.C. § 1913

The Anti-Lobbying Act, 18 U.S.C. § 1913, prohibits officers and employees of the
executive branch from engaging in certain forms of lobbying. If applied according to its
literal terms, section 1913 would have extraordinary breadth, and it has long been recognized
that the statute, if so applied, might be unconstitutional. The Office of Legal Counsel has
interpreted the statute in light of its underlying purpose "to restrict the use of appropriated
funds for large-scale, high-expenditure campaigns specifically urging privaie recipients to
contact Members of Congress about pending legislative matters on behalf of an
Administration position.” Memorandum for Dick Thomburgh, Attorney General, from
William P. Barr, Assistani Atiorney General, Office of Legal Counsel, "Constraints Imposed
by 18 U.S.C. § 1913 on Lobbying Efforts," 13 Op. G.L.C. 361, 365 (1989) (prelim. print)
(citation and footnote omitted) ("1989 Barr Opinion"). Although there has never been a
criminal prosecution under the Act since its adoption in 1919, the Criminal Division ang iis
Public Integrity Section have frequently construed the Act in the context of particular
referrals. The principles that the Criminal Division has developed over time provide
guidance to the meaning of the statute that is necessary in order for the Act ioc provide
reasonably ascertainable guidance to those to whom it applies.

Section A below describes officials whose lobbying activities are not inhibited by the
Anti-Lobbying Act. Secticn B describes the kind of lobbying permitted under the Act.
Section C describes the kind of Iobbying prohibited by the Act. Section D 7 =scribes a
further restriction that agencies may wish to observe, although they are not :-quired to do so
under the Act. Section E describes additional prohibitions imposed by typical "publicity or
propaganda" riders, as interpreted by the Comptroller General, although identifying the
precise restrictions, if any, applicable to any particular agency requires an examination of
that agency’s appropriations act.

A. The Department of Justice consistently has construed the Anti-Lobbying Act as not
limiting the lobbying activities personally undertaken by the President, his aides and
assistants within the Executive Office of the President, the Vice President, cabinet members
within their areas of responsibility, and other Senate-confirmed officials appointed by the
President within their areas of responsibility.
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Under the Anti-Lobbying Act, government empicyees MAY:
® communicate directly with Members of Congress and their siaffs

in support of Administration or department positions. The Act
does not apply to such direct communications.

& communicate with the public through public speeches,
appearances and published writings to support Administration
positions -- inciuding using such public fora tc call on the public
to contact Members of Congress in support of or oppositicn to
legislation. .

5]

communicate privately with members of the public to inferm
them of Administration positions and to promote those positions
-- but only to the extent that such communications do not
contravene the limitations listed in Section C below.

@ lobby Congress or the public (without any restriction imposed
by the Anti-Lcbbying Act) to support Administration posiiions
on nominations, treaties, or any non-iegisiative, non-
appropriations issue. The Act applies only to lobbying with
respect to legisiation or appropriations.

Under the Anti-Lobbying Act, government employees MAY NOT:

@ engage in substantial "grass roots" Icbbying campaigns of
telegrams, letters, and other private forms of communication
expressly asking recipients to contact Members of Congress, in
support of or opposition to legislation. Grass roots lobbying
does not include communication with the public through public
speeches, appearances, or writings. Although the 1988 Barr
Cpinion does not define the meaning of "substantial” grass roots
campaigns, the opinion notes that the 1519 legislative history
cites an expenditure of $7500 -- roughly equivaient to $50,000
in 1989 -- for a campaign of letter-writing rging recipients to
contact Congress.

Although nct required by the Anti-Lobbying Act, agencies may wish to A
observe a more general restriction with respect to officials other than those listed in
Section A:

@ against expressly urging citizens (o contact Congress in support
of or opposition to legislation. As Sections B and C taken
together indicate, the Anti-Lobbying Act does not forbid



government employees from urging citizens to contact Members
of Congress on behalf of an Administration position, except in
the context of a grass roots campaign. Nevertheless, the
Comptrolier General, following his understanding of the
Department of Justice’s historical interpretation of the Act
before the 158% Barr Opinion, has construed the restriction as
being triggered by explicit requests for citizens to contact their
representatives in support of or opposition to legislation. Given
the Comptroller General’s interpretation, and given the difficulty
of predicting what may be perceived as a grass rcots campaign
in a particular context, agencies may wish to err on the side of
caution, by refraining from including in their communications
with private citizens any requests to contact Members of
Congress in support of or opposition to legislation.

E. The Office of Legal Counsel’s published opinions do not set out a detailed,
independent analysis of "publicity or propaganda" riders contained in the appropriations acts
of some agencies. The Comptroller General has suggested that, under such riders,

- government employees alsc MAY NOT (1) provide administrative support for the lobbying
activities of private organizations, (2) prepare editorials or other communications that will be
disseminated without an accurate disclosure of the government’s role in their origin, and (3)
appeal to members of the public 1o contact their elected representatives in support of or
opposition to proposals before Congress.

(@8]
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MEMORANDUME FOR DICK

R THORNBURGH
Attornay Genaral

constraints Tnposad by 18 U.S£.€. & 1817 on Tebhving Bfforts

748

I. Introducticon

vou have reguasted cur guldanca concarning the extant to
mick the Anti-Lebbying Act, 18 U.8.C. § 1813 (the “ActY),
izpcses comsiraints on activities by Exscutive EBranch eazployees
that relate te legislatlive matters. Sactien 1313, which has not
peen the basis of a single prosscution zince itz enactment in
1815, prohibits the use of appropriated funds fer activitias
designed to influence Hembers of Congraas concserning any
legizlatien or appropriation.

To summarize our analysis of this statuta, we offaer the
i following guidelinss for vou and the Department as to what
© lebbying activitiss are permitted znd prohibited.

am2ivitieg:

1. The Act 282 net apply to direct communicaticons betvean
Department of Juastice officlals and Hembersz of Cengress and their
staffs., Consaquantly, there is ne restriction om Department
cfficials dirsctly lebbying Members of Congress and thelr staffs
ms . in suppert ef Administraticn or Despartment positicna.

e 2. The Act deez net apply to public speschez, appearancas and
vritings. Congsguantly, Departmaent cfficials are free to
Publicly advanca Administzation and Department pesitions, even to
a3 the extant of calling on the public to snceourage Membaers of
Congrass Lo suppert administration pozitions.

3. The act doas mot apply o privats communicationz dasigned to
inform tha public of Administration poszitions or to .proemote thos:
Pesiticons. Thus, thers iz no restricticn on privates
Communications with membsrz of ths public az long az there i1s nct
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4. Tha Act dossz not clrcumscribe the traditional activies
Department compenents whose duties higtorically have imein.
r@spongimility fcr CuﬁﬁhﬁiCEuiﬁQ the D@marthﬂ*’s vieve
Hembers of Congras the medis, cz the pub’aw

oy ks Sed @

S. By its terms, the Act is ,mayp‘i»abl@ te communicatis

activities unrelated teo lsgisliztien or appropriaticns,
Consequently, there iz ne restriction on Dapartment officis,
lcbbyinq Congrass or the public te suppert Administratien
nemineas.

n:g ﬁg\-

ﬁg

Prehibited sctivities:

The Act may prohibit substantial “grase roots? lebbyins
campaigng oI telagrams, lettarz and cthar private foeras of
communication dezigned to encourage membaers of the public ¢a
pressure Members of Congrass to suppert Admimisizatien oz
Departmant legislativae or apprepriatlions proposals.

If a gquastion should ariss with respect ic any activipy g
listed hare, ¥we would ba happy te anglyze whather zhe Statnts
applies te it.
1I. Discussien
‘Section 1913 of Title 18 provides that

st

iz

(n]o pazrt of the money appropriated by any enactment cf
Congress shall, in the absence of axpress authezrization
by Congzress, ba used directly or indlrectly te pay feor
any perscnal serxvice, advartisement, telegram,
telsphone, letteyr, printesd or wriltten matiar, or cthaer
davice, intandad or dasigned te influsnes in any manner
a Hembdar of Ceongreas, to faver or oppose, by veta er
otherwise, any legislaticn or appropriatiem by
Congress, wasther bafors or aftar the intzeduction of
any bill or reselution preoposing such leglislation or
appropriation: but thisz sHall not pravant cfflcezrs o
ezaploysss of the United Statas or of 123 departments or
agencise from communicating to Hambers of Congzes3sd on
the regusst of any Membar or tz Congzess, through the
proper cfficial channals, reguests for leglslatieon or
appreprizzicons vhich they deem necessazy for the
efficlant conduct of the public buzinass.
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Whoevar, baing an officer or smployss of tﬁ@ thzaé
States oy of any Jdepariment T agaw j tgé« wviglatas
or attemzts to vicl t2 thiz section, shall b@ finad nct
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pers than $£300 or Iimpriscned not mors thean one year, or
both: znd azfter netice and hezring by the supericr
cfficer vested wzth the power of removing him, £hall be
nt

removed frem office or employme

: imitztionz cn the ctherviss expanzive scope of this
rovision appear from thg statutse’s face.

. the statute appliesz oniy tec activitisz “intended ox
c influence . . . laglisletion or approprizticn{s)
. Thu@, ichk v;nc activizies rslzted te cther mat: 873,

Pucn 23 nominaticns and trsatiss, zre not subdect to the statute.

Second, the statute prchibits enly lcokbying that is
conductaed iﬂ the form of the proviszicn ¢f 2 perscral servica cor
advertisement, that is prasented in written fors, or that is
copmunicated by telepheone or Tother dsvices.® Resad in contex:,
the prehikitien on cther sdevice[s]® doaz not appear te prohibit
p@@ch@@ <)o cth%¢ varbal communicationg that are net ﬁlay@d by

tslephene., Thus, wa de not believe that tha statute prehidbits

@ublic gpeaches by Executive Branch ezployees aimed @t genarating
publlic suppert for Adminlatraticn pelicies and legiszlativa
§r@©c@alﬁa

Thizd, the gtatute makes clear thet 1t does net prohibic
gevernment officlels frozm communicating “to Mambarg of Congress
on the reguest of any Hezmber or to Congress, through the proper

official chann@“@w on matters these officials fd@@m nacsgsary for
the efficient conduct of the publlc business.®+ Thuz, tha
statute dees not bar contacts betwean Administration officials
and Congress that are initiatad by Members of Congress or that
relate to roguests fer legislaticn or appropriations that the
Executive Branch ceaplovee in the €ulfl llﬁ@ﬁt ¢f hig official
duties deeme maccﬁgavy to cenduct thg public buslnaess.
Conzliztent with this pfcvisi@m, this 0f€ice and tha Criwminal
Division previcusly have cencluded that zactien 1513 deas not
epply to the lobbying activities of Executive Branch officials
wvhosa positiens typically and histerically entall an active
efiort to secure pukblic support for the Adminigtration’s

1 Congressman Geed, whe introduced ths bill, was asked
whether the bill wvaz “intended . . . to pravant the employaes o
cfficers of tha Govarnmment f?@ﬁ communicating directly with their
Represzentatives in Congresa He replised, “Ne, that iz expressl
raserved . . . They hﬁva, of course, the right to ceogmunicatia,
just as bafors, with thalr Mezbars of Congresz.¥ 38 Cong. Rec.
404 {Hay 2%, 191%).

&



This conztruction of sectlon 1813 is strengly =
the statuts’s exemption of lobbying activities &n
pursuant to an fexpress authorization by Congreszs.® W b} Uetay
that Congresz’ continued appropriation of funds for pegi{; lavg
held by Executive Branch officials vhose duties himtem%lih@
included ssaking support for the Administraticon?s l@gim%.y kg

Ubpers
2t ars y
- csnd . <

2lae s Hiwg
program constitutes “expressz authorizaticon by Congrazge ;;;“*"% h
lobbying activitles of these cfficlals, and thuz, thaz th@i»m‘ﬁ
activities are exempt from sectiom 1313.¢ 0fficials whege -
activities are covared by this “express authorizaticon” @%Cape
to section 1913 include the President, his aides and aggige. .0
within tha Exscutive O0ffice of ths President, Cablnet » "if}"%

LN
~

s Sabaz;
within their arsas cf regpensibllity, and perscons te vheg thz

Cabinet official tradizlonally has azslgnad such respensi-
bilities.>

The lagizlative history to section 1813 shads additiens
light on the type cf activities that Ceongzrszs intanded te pa.
Reprasantative Goed, who lintreducad the bill, dascribed he
statute’s purposa a2z felleowse
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(It will prohibit 2 practice that has baan indulged i
3o often, without rsgard to what adsministratien iz im

B dpdd

powar —= the practice of z bursau chief or tha haad of

2 gas Memorandum from Charies J. Coopaer, Assistant Attorng
General, 0ffice of lLegal Counsel, o aArthur B. Culvahouss, Jz.,
Counsel tc the Presideant, Decembex 31, 1887 (®FCulvahouse memoe?),
at § n. 7; Hemcrandum from Charles J. Cooper, Assisiant Atterny
General, 0ffics of Lagal Ceounsel, to John R. Belton, Asslistant
Attornay Genazxal, 0ffica of lasglslative affalza, Octcber 27, 1933
{*Bolton mewo®), at S-€; Heamorandux from Jobn ¥. Earmon,
Aszgistant Atterney Ganeral, Office of Lagal Counsal, to Faul
Michel, Acting Deputy Attorney Ganeral, February 20, 1880
{"Michel mamo®}, at 2, 3-4; Memerandum frem Thomas H. Handarsen,
Jr., Chiag, Public Integrity Sacticn, Criminal Divisicn, toc
Philip B. Heymann, Assistant Attorney General, Criminal Divisies,
October 18, 1579 (“Henderson memc?), at &-10.

3 gas Michel memo at 3.

meme at 8~10; Hichal mewo at 2, 3-4.

3 wWa caution, howaever, agalinst thess offizials ang
grazz-rocts® campaigns of the in 2
istory to saction 15913. 2g infra p. 4=8
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= department writing lettersz throughcut the country,
sanding telecrzms throughout the country, for this
croanization, for this man, fer that company te write
niz Concressman, to wire his Conoressman, inm behalf of
tnis or that legislation. The ¢gentleman from FKentucky,

¥Mr. Sherley, former chairman of this commitice, during
the closing days cf ths last Congrszs was graatly
worrled beczuze he had con hiz desk thousands upen
thousands of telegrams thet had been started right here
in Washincton by scme officizl wiring cut for pacple to
write Congreszman Sherlaey for thisz apprepriaticn and
for that. Now, they uss the contingent fund for that
purpese, and I have no doubt that the talegrazms sent
for that purpose cost the Government mere than $7,300.
Now, it was never the intention of Congress to
appropriate meney for this purpose, and section 3 of
the pill will zbsclutely put z stop to that seort of
thing.

58 Cong. Rec. 403 (181%). Thess remarks denonstrate that
congress was concerned cbout the uwss of appropriatad funds to
izplement “grass roots®® mass mailing cawpalgns at great
gxpensa.’ Based on this leglslative history, thls Office
coenzglistently has concluded that the ztatute was anascted to
restrict the use of aspprepriated funds for large-scale, high-
expenditure campalgns specifically ur@%ﬁg private reciplents te

contact Hambars of Congress about panding legislative matters on
pehalf of an Administraticn positien. 88, 2.%9., Memecrandum for
raul Hichel, Acting Deputy Attorney CGenersl fzca John M. Harmen,
Assistant Attorney Ganeral, Office ef Legal Counsal, Februazy 29,
1880, at § (section 1%13 was intended te Sprohiblt the Exscutive
from using appropriated funds to crsate artificially thas

8 gy “grass roots® lobbying ve mean comsunicatiens by
exacutive officials directad to mambsrs of the public at largs,
or particular segments of the general public, intended teo
cersuade them in turn to communicate with thelr slectad
representatives on gome lzsus of concern to the Executive. This
type of activity is to be distinguished frem comsmunicaticns by
exscutive officlizaliz almed directly at the elected represantatives
themselvas, ne matter hew much incidantal publicity thosze
communications may rzcaive in the neormal coursse cf press
covarags. S92 Hemorandum from John H. Earmon, Assisztant Attorney
General, OZfice cf Lagal Ccunsel, te Rebert J. Lipachuiz, Counsel
tc the Praslidaent, at 10 (Dac. 29, 1877) (%1977 Harmon
Memorandum?) {(*As long . . . @z & faderal eofficial limits himseld
to public forums and rslles upen norsal werkings ©f the presz, he
may say anything he wishes wvithout fear cf viclating ssction 1913.

) 3 9 3 . 2 = -y ow 2
¢ Qur calculations indicata that an axpendiiure of $7580 in
181% weuld be roughly equivalent o ong of $50,00C Zodsvy.

2y,



izmprezsisn that thers is a ground gwell of ;‘h}icqsupgﬁzg oz 4,
Executive’s pogiticnm on & givan plsce of legiglaticon.”}) .S 8
accordingly, we do not belisve th@ St&th‘@ should be consltrygg ,
prohibit the Prasident or Executive Branch agenciss fIon engae
in 2 general cpen dizlogue with th@ public on the Toetg
Admiﬂimtrati@ﬁ s programs and peliciss. Nor de wa balieve ¢y,
Su&g& e should be comstrued to p*@hehit public speeches ang

wri ings d@gﬂuﬂ@d to generate suppert for the Administraticnig

policiezs and 1%gi$latLV@ §:@@@@ﬁla,

Beczusae sectien 1912 impesas crizminzl pemalties, it is
apprepriate that it be construed narrowly. Undar the widely
recognized “ruls of lenity,” criminel provisicnz subject o nep,
then cne rsasconadle constructicn @M@uld be interpretaed narrovly,
and a&bigudﬁy should be rezclved in faver of 1uﬁi@mc3@ Saa,

= Bifuleco veo Unlted States, 447 T.8. 381 (1880):
SLt?@”l&ndo Statutery Constructicn § 3%.03 gt gag. (éth ad.
i8733. Im additicn, 2 narrew constructien of sectiom 1913 is
necessary to aveold the comstlitutional izsues that would arise i
the section wers interpreted as impesing & broadar ban. In
pravicus analysas of thi@ gtatute, we bave ldentlified at lsast
thras sericus cemstlitutional problems that would azriss 1f sachiss
1813 vare constzued az & blanket prohibiticn en EBExscutlve Bransh
Cactivities relating to legislation or appreopriations.

Flrst, construing ssctieon 1513 broadly to rastrist BExscufive
Branch contasts with Mambers of Congress would intarfers with the
Pragidant’s constitutionally amndat@é role in the legislastive
procass. Avrticle II, Seactien 3, Clausg 1 ef the Conatitution
providesz that the Presidant “shall froem time o time glve to the
Congreasz Information on the State of the Union, and recommend o
their Conslideratien such Measurss az he shall Judge neceszsary and
axpadiant . . . ¥ This Clause imreosss on the Prasident a
rezaponsiblility to recommend measures tz Congrasse and constitutes
a formal baszsis for the Prasident’s rels in influencing tha
legisiative process.+? The President cannet ba deprived of this

8 culvahouss memo 8¢ € n. 7; Bolton meme at 53 1579 Harmon
Hemcrandum,. &t 10-14.

g ..

9 ses 1377-Fzrmon Hemorandum, munra nete €. Sse alse
Memorandum t2-Is0 Krulitz, Sollcitor, Dept. of the Intarxicr Iroa
Aszistant %ﬁt@fﬁ@j Ganaral John M. Hazrmen, July 18, 1%78&;
Hamorandum ‘¢ Assistant Attornay Genaral ¥Ycconnall f£rea Caputy
Asziztant Attcrﬂ@y Ganaral Simas, October $, 1982, forwazding a
propesed drafi rapozt on §. 196%, a bill te @mrchidit ¢he use of
appropriaticna for tha payment of cartain @bbyiﬁ@ costs,.?

ituzisn of the OUnlited Statas 33
{rav. ed. 19”3;° Tha sarly Presidents, Washington, Jaffsrson 2
continuad...)
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¢ Care that the laws be

S. Comst. Art. II, § 3.%1 Tt would ba

gnt to fulfill ¢hiz conmstituticnal

d not communicate freely with thoss who
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make the laws, &

: ' Third, section 1813, if ca%sb*u@ﬂ broadly, weuld weaken the
enstitutional framewerk estaklished in Articlie II, which in

gral imposes on the Preslident the duty to cemmmﬂicat@ with ths
american @@@pla@ The President, cf course, “is a represantative
the pecpls, Just ag the members of th@ Senate ané of the House
7 Mvars v. Onlted Stateg, 272 Ueﬁa 8, 223 {1827}, Indeed,

gy 0
® ¢
w

&

5@
o

Am
of
ar
Ton OB a@tﬂ@ﬂt@ o « o the Prasident, elected by all thae pecple,
is rather meora reprasentative ef th SR ﬂlﬁ than azs the nambers of
A aithar bedy of tha L@a&@latuzﬁg vhose constituvancize are local
: and not country wide. I4. Because of his unigue pozitlien as
% the only slected official with 2 truly “’metisnal’ perspective,”
TNE

v. Chadha, 482 Eeww $1%, 548 (1983}, it iz necaszszary to ths
independent power of the Exscutlve Branch that the Presidant be
akls to communicate frw~1§ with the cltizans of the Unitad

tates, lncluding on matters that relate teo legislative affairs,
Thus, readlng section 1913 broadly to rastrict 2ll cemmunications
with the public with respaect to lﬁgi% atien or appropriations

18¢. .. .continued) .
Jacksen among them, toock an active rola in thelr ralatioms with
Congrass. “Today thara is nc sublject on which the Prasident may
not appropriately communicate te Congress, in as preclise tarms as
ha cheooszses, his concaptien of its duty.? Id. at 537.

1l supreme Court praecedent establishes that Congress may not
interfsre witk the Fresident’s abllity te cazzry out his
constitutional prercgativas. Saa, §a¢ &z“mmlag Bart v. United
Statss, 118 T.8. 62 {1888), and : 78 v. Xlalm, €0 U.S.
{13 wWall.} 1238 (313723, invaliéatiﬁg CC&@“Q@@&@@@l attampts to
intarf@ra with the President’s pardon powar. ZIvan whera, as
hare, Congress acis pursuant o itz aporoprizticons pover, iis
agtﬁ@rity is net abscluts. Cengressa may net, for examplae, use

ts appropriations povar to est ranlizh @ religlen, PFlast w. Cohen,
382 U.5. 83, 104-103 (19488}, or to diminiak ths compensation of
federal judges. Unlted States v. Hill, 44% T.8. 200 (1980).
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We concluds that sectien 1513 prehibizs larga-scale
purlicity campaigns te gsnerate citizen contacts with Congresg
behalf of an Administraticn pesition with respect o legislacie,
or zppropriaticns. It does not proscribe lobbying activities '
with regpect to other matterzs, such as nominaticns or traaties,
It doez not prohibit speschss or cthar communications dasigneq
infora the public genarally szbeout Administration pelicles ang
prepozals or to ancourage general public suppert fer
Administraticn pogitions. In additicn, ths statute does noi
proehibit contacts between Exscutive Branch cfficials and Hemberg
of Congress that either wers initiated by the Member ©f Congrags,
or that relats te & reguest for legislation or appropriatiems
that the employsae deems “necessary for the efficlant conduct g7
the public business.® Finslly, the statute dess not prchibit
lekbying activities oxpressly authorized by Congress, suchk as
activities by Buscutive Branch empleyees whose officlal dutias
historically have inmcluded lebkbying functicons, for whoesse
segitions Congrass hap continued to appropriats funds.

If thizs Office cam ba of any further zzsistance on this

12 9o discharge these respensibilitiss effectively, the
Presidant must be parmitted to employ the sexvicas of his
political aides, appointees and othar officlals. Aany
‘restrictions om the ability of such officizlzs to assist tha
Prasident necessarily undermines the Prasidant’s ablllty to
fulfill his constituticonal resgponsibilities and amount to
rastricticns on the Preasident himself. gSao lamorandum frem Jehn
0. Mecinmis, acting Deputy Asszistant Attormey Ganeral, 0ffice of
Lagal Csunsel, to Steve Markman, Assistant Atiorney Genaral,
0ffice of Lagal Policy, Ccteber 19, 1887 (Congrass may not
ragtrict the Presidant?s abllity to cemmunicata witk the public
by restricting those the President has chesen to assist him in

this regazd)s Im pazrticulazr, the President must be peormifttsd to

amploy the sezvices of his political appeintsas and aldes

necessary ts sffoctuats hiz comstituticnally protected abllity to

compunicate with Riz constitusncy concerning tha decisicons fov
which the Prasidenz, a3 the politically accocuntabls bead ef the
axacutive branch, i3 alone responsibkbla., For thesa Igassns,
sectien 185137 must be construed narrsyly az it ralaltas to thz
ability of Exacutive Branch employeas to comzunicats with the
ublic on laegizlative matiers. :
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