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Federal Energy Regulatory Commission

888 First Street, NE

Washington, DC 20426

Dear Mr. Kelliher:

HENRY A, WAXMAN, CALIFORNIA,
BANKING MINORITY MEMBER

TOM LANTOS, CALIFORNA

MAJOR R. OWENS, NEW YORK

EDCLPHUS TOWNS, NEW YORK

PALL E KANJORSKY, PENNSYLVANIA

CARQLYN B. MALONEY, NEW YORK

ELIJAH E. CUMMINGS, MARYLAND
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DANNY K. DAVIS, ILUNDIS

W, LACY CLAY, MISSOURI

DHANE E. WATSOM, CALFQRRMA

STEPHEN F. LYNCH, MASSAGHUSETTS

CHRIS VAN HOLLEN, MARYLAND

LNOA T. SANCHEZ, CALIFORNIA

C.A, DUTCH BUPPERSBERGER,
MARYLAND

BRIAN HIGGINS, NEW YORK

ELEANCH HOLMES NORTON,
DISTRICT QF GOLUMBIA

BERNARD SANDERS, VERMONT,
INDEPENDENT

‘Thank you for your response to my second letter regarding the settlement with Southern
Company negotiated by your chief of staff, Daniel Larcamp. Your response contains new
information, including the fact that the seftlement negotiations with the Southern Company were
initiated by Mr, Larcamp under your direction. However, the response still does not address the
central questions I raised in both of my letters to you, nor does it provide the documents |

requested.

The significant new information in your response is the detail it provides about the

initiation of the settlement discussions. According to your letter, Mr. Larcamp, “consistent with
my desire for a more constructive relationship with the states, approached Southern in mid-2005
to inquire whether it would consider entering into settlement discussions. Southern indicated in
the affirmative and Mr. Larcamp approached me with a request to become nondecisional in the
case. | approved that 1reql.:est.”l

The response does not, however, provide precise answers to key questions. For instance,
in my second letter, I asked “whether you had cormnmunications with Mr. Larcamp about the
proceeding before he was designated non-decisional and, if so, what those communications
were.”” You provide a partial response by stating, “In approving Mr, Larcamp’s request, I did

not offer any views regarding the nature of substance of any potential settlement or otherwise

' Letter from Joseph T. Kelliher, Chajrman, Federal Energy Regulatory Commission, to
Rep. Henry A, Waxman (Apr. 25, 2006).

? Letter from Rep. Henry A, Waxman to Joseph T. Kelliher, Chairman, Federal Energy
Regulatory Commission (Mar. 30, 2006).
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instruct Mr. Larcamp how to proceed as a setilement facilitator.™ You also state, “I did not have
any subsequent discussions with Mr. Larcamp regarding the case once he became
nondecisional.”® This response leaves open the question of whether you and Mr. Larcamp
discussed your view of the case before you approved his request to become nondecisional.

Your letter also does not address key statements in a December 5, 2005, Commission
email. According to the email, Mr. Larcamp stated that “support for this proceeding at the
chairman level has vanished with Joe taking over from Pat.”” The email states that Mr. Larcamp
told the staff that “the case would be a tough one politically and that he strongly prefers
settlement.”® It also reports that Mr. Larcamp said that “Southern would likely apply political
pressure.”’ According to the email, Mr. Larcamp explained, “even if the case goes forward, the
Chairman would not be eager to expedite it and it would likely languish through 2007.7% Instead
of providing your thoughts on these statements, your letter merely points to other statements in
the email that you contend demonstrate the Commission’s resolve to continue investigating
Southern Company. You also state, “I have no reason to believe that this document in any way
accurately reflects Mr. Larcamp’s statements.” This is a surprising statement given that the
email was written by a career Commission employee who attended and prepared notes of the
meeting between Mr. Larcamp and trial staff.

Finally, your letter does not provide the communications between Mr. Larcamp and the
Southern Company from either before or during the settlement negotiations.

In order to more fully respond to the concerns expressed in my letters, I would appreciate
answers to the following specific questions:

1. Did you at any time tell Mr. Larcamp that you no longer supported the case
against Southern?

3 Letter from Joseph T. Kelliher, Chairman, Federal Energy Regulatory Commission, to
Rep. Henry A. Waxman (Apr. 25, 2000).
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Did you at any time discuss the political implications of the case with Mr.
Larcamp or indicate that you preferred to settle the case in order to avoid
“political pressure”?

What are the reasons for your belief that the December 5, 2005, email
inaccurately depicts the statements made by Mr. Larcamp to Commission trial
staff on December 2, 20057

Have you asked the other participants of the December 2, 2005, meeting whether
the email is an accurate summary of the meeting?

Did Mr. Larcamp have communications with representatives of Southern
regarding this case prior to beginning negotiations with Southern? If so, what
were those communications?

Did you advise or direct Mr. Larcamp to exclude the Commission trial staff from
participating in settlement discussions with Southern?

Was Commuission trial staff permitted to participate in the settlement negotiations
with Southern? Did they do so?

Internal Commission emails indicate that the Commission trial staff obtained the
terms of the settlement not from Mr. Larcamp, but from Southern. Is this
accurate? Is this consistent with Commission policy and procedure?

Was the draft settlement with Southern modified to reflect trial staff concerns
with the deal?

I look forward to another prompt response to these outstanding questions.

Sincerely,

Go. W

Henry 4. Waxman
Ranking Minority Member



