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Fact Sheet
GAO REPORT ON IRAQ OIL RECONSTRUCTION FINDS MULTIPLE CONTRACT VIOLATIONS

Rep. Henry A. Waxman, 

Chairman, Committee on Oversight and Government Reform

On July 31, 2007, the Government Accountability Office issued a report entitled “DOD’s Lack of Adherence to Key Contracting Principles on Iraq Oil Contract Put Government Interests at Risk.”  This report analyzes the Defense Department’s decision to pay Kellogg, Brown & Root (KBR) nearly all of the $221 million in costs that the Defense Contract Audit Agency (DCAA) questioned during its audits of the Restore Iraqi Oil (RIO I) contract for reconstruction work on Iraq’s oil infrastructure.
In its report, GAO states that it did not determine “whether the DOD contracting officer should have approved payment for the questioned costs” (p. 2) or “whether DOD reached the appropriate award fee decision for the RIO I contract” (p. 3).  GAO did find multiple violations of federal acquisition regulations and procedures, however, placing millions of taxpayer dollars at risk and leaving critical questions unanswered.
Destroyed and Missing Contract Documents

According to GAO, “DOD was unable to provide sufficient documentation to enable [GAO] to fully evaluate its adherence to its award fee plan.”  In particular:

· DOD could not provide “consensus scores on the individual [award fee] criteria because records of those scores were destroyed after the final award fee decision was reached.”  As a result, GAO “could not determine whether the award fee board adhered to the weighting of the criteria outlined in the contract in reaching its recommendation” (p. 27).
· DOD could not provide any documentation of the reasons for the award fee determining official’s “upward adjustments to the award fee board’s recommendation.”  This lack of documentation “was not in accordance with the award fee plan,” according to GAO (p. 27).
· DOD could not provide “complete information regarding the monitoring of the contractor’s performance,” including “the number of boards held, the dates of those boards, or the results from the boards.”  As a result, GAO “could not determine how results from interim evaluations were figured into the award fee board’s recommendation, as the award fee plan indicates they should be” (p. 28).
Lack of Performance Monitor Reports

According to GAO, DOD’s performance monitors failed to prepare and submit hundreds of reports that would have provided the award fee board with information to determine its award fee to KBR.  As GAO concluded: 

· “Performance monitors were supposed to complete reports monthly and at the end of the evaluation period in order to provide the award fee board with information about the contractor’s performance” (p. 26);

· “Written reports were not prepared on a regular basis, as required by the fee award plan” (p. 26); 

· “Reports that were prepared were not submitted to the award fee board” (p. 26); and
· Out of “hundreds” of reports that should have been prepared, “fewer than 10 performance monitor reports were ever provided to the award fee board” (p. 26).

Lack of Advanced Negotiation of Terms and Conditions
GAO found that DOD’s decision to pay KBR nearly all of the $221 million in questioned costs was influenced by the fact that negotiations on terms and conditions “did not begin until most of the work was complete.”  Specifically, GAO concluded:
· Contrary to the Defense Federal Acquisition Regulation Supplement, “all 10 task orders were negotiated more than 180 days after the work commenced” (p. 3);

· “Because of the delays in negotiations, virtually all of the costs had been incurred at the time of negotiations” (p. 14); and
·  “Lack of timely negotiation was a major contributing factor to DOD’s decision on how to address the questioned costs” (p. 3).
GAO found that the causes of the failure to negotiate terms and conditions before the costs were incurred included:
· “DOD’s changing requirements” and “DOD’s funding challenges” (p. 16);
· “[I]nadequacies in several of [KBR’s] business systems,” particularly its estimating system, which DCAA concluded was “inadequate for providing verifiable, supportable and documented cost estimates that are acceptable for negotiating a fair and reasonable price” (pp. 16, 18); and
· KBR’s failure on many of the task orders to “submit qualifying proposals until late in the period of performance or after the work had been complete” (p. 16).
DOD’s failure to properly negotiate terms and conditions prior to performance affected the contracting officer’s decision not to allow the majority of questioned costs.  As GAO concluded, the contracting officer believed that “payment of incurred costs was required, absent unusual circumstances” (p. 15).

Lack of Timely Award Fee Evaluations

GAO also found that DOD granted the $57 million award fee without providing KBR with contemporaneous evaluations that could have served to induce better performance.  Specifically, GAO stated that DOD:
· “Did not convene an award fee board for the RIO I contract until contract performance was almost entirely complete” (p. 25);
· Did not notify KBR of its award fee scores until January 2005, “after completion of all work on the contract” (p. 25); and
· “Did not meet the rigor called for in the award fee plan when providing interim performance feedback to the contractor” (p. 25).
