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H.R. 984, THE EXECUTIVE BRANCH REFORM
ACT OF 2007 AND H.R. 985, THE WHISTLE-
BLOWER PROTECTION ENHANCEMENT ACT
OF 2007

TUESDAY, FEBRUARY 13, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10 a.m., in room 2154,
Rayburn House Office Building, Hon. Henry A. Waxman (chairman
of the committee) presiding.

Present: Representatives Waxman, Cummings, Tierney, Watson,
Yarmuth, Braley, McCollum, Cooper, Davis of Virginia, Shays,
Platts, Issa, and Sali.

Staff present: Phil Schiliro, chief of staff; Phil Barnett, staff di-
rector and chief counsel; Kristin Amerling, general counsel; Karen
Lightfoot, communications director and senior policy advisor;
Michelle Ash, chief legislative counsel; Mark Stephenson, profes-
sional staff member; Earley Green, chief clerk; Teresa Coufal, dep-
uty clerk; Davis Hake, staff assistant; Leneal Scott, information of-
ficer; David Marin, minority staff director; Larry Halloran, minor-
ity deputy staff director; Jennifer Safavian, minority chief counsel
for oversight and investigations; Keith Ausbrook, minority chief
counsel; Ellen Brown, minority legislative director and senior policy
counsel; Mason Alinger, minority deputy legislative director; John
Brosnan, minority senior procurement counsel; Jim Moore, minor-
ity counsel; Patrick Lyden, minority parliamentarian & member
services coordinator; Benjamin Chance, minority clerk; and Bill
Womack, minority legislative director.

c?hairman WaXMAN. The meeting of the committee will come to
order.

Today the committee holds a hearing on two bills, the executive
branch Reform Act and the Whistleblower Protection Enhancement
Act. Both of these bills are the product of hard work and close bi-
partisan cooperation. Both of these measures were also reported
out by this committee on near unanimous votes in the last Con-
gress.

Last year when we marked up these bills, I said they were an
example of how Congress ought to work. I still feel that way, and
I want to thank Ranking Member Davis for all the effort he has
put into these measures, and for the truly bipartisan spirit with
which he has approached these issues.

o))
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The indictments and scandals that have gripped Washington in
recent years are proof that our existing laws need to be strength-
ened. The public wants honesty and accountability in Government
and it is our job in the Oversight Committee to take the lead on
reform.

At the end of the last Congress, Ranking Member Davis and I
released a bipartisan report on Jack Abramoff's contacts with
White House officials. Our report offered “an unusually detailed
glimpse into a sordid subculture of fraud and attempted influence
peddling.” We undertook this investigation because we wanted to
learn what reforms would protect the integrity and increase the
transparency of Government. We were able to reach agreement on
a report about Jack Abramoff, because we decided to let the facts
speak for themselves and avoid characterizations, inferences and
spin. Although we drew somewhat different conclusions from the
facts we recounted, we did reach agreement about the need for fun-
damental reform.

We recognized that changes in the law were needed to bring
greater transparency to meetings between the private sector and
executive branch officials by requiring all political appointees and
senior officials in Federal agencies and the White House to report
their contacts with private parties seeking to influence official Gov-
ernment action. Today, we begin this reform process. The executive
branch Reform Act, which Ranking Member Davis and I have in-
troduced, is a comprehensive reform measure that would increase
transparency in the executive branch by requiring senior Govern-
ment officials to report significant contacts with lobbyists. It would
end the secret meetings between special interests and Government
officials that characterize the operation of Vice President Cheney’s
Energy Task Force, and it would expose the activities of influence
peddlers like Jack Abramoff to public scrutiny. That is why this bill
may be the most significant open Government legislation since the
enactment of the Freedom of Information Act.

Today we will also be considering the Whistleblower Protection
Enhancement Act. This important bill would for the first time ex-
tend whistleblower protections to national security officials and em-
ployees of Federal contractors. It would make key improvements to
current law to protect all whistleblowers in Federal Government
agencies and it would ensure that Federal scientists who report po-
litical interference with their work are protected from retribution.

A key component of accountability is whistleblower protection.
Federal employees are on the inside, they see when taxpayer dol-
lars are wasted. They are often the first to see the signals of cor-
rupt or incompetent management; yet without adequate protec-
tions, they cannot step forward to blow the whistle. There are
many Federal Government workers who deserve whistleblower pro-
tection but perhaps none more than national security officials.
These are Federal Government employees who have undergone ex-
tensive background investigations, obtained security clearances and
handled classified information on a routine basis. Our own Govern-
ment has concluded that they can be trusted to work on the most
sensitive law enforcement and intelligence projects. Yet these offi-
cials receive no protection when they come forward to identify
abuses that are undermining our national security. This bill would
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finally give these courageous individuals the protections they de-
serve.

I am very proud of the leadership role of our committee on a bi-
partisan basis in taking on these important bills . We are the com-
mittee with the authority to reform the ethics laws that govern the
executive branch of the Federal Government. We are the committee
with the authority to restore the principles of open Government.
And we are the committee with the authority to close the revolving
door between Federal agencies and the private sector to ban secret
meetings between Government officials and lobbyists and to halt
procurement abuses. To meet these challenges, we must use our
broad oversight power to investigate and expose abuses.

But we should not stop there. We should also use our legislative
authority to draft essential reforms. And today we begin in this im-
portant legislative process.

[The prepared statement of Hon. Henry A. Waxman and the
texts of H.R. 984 and 985 follow:]
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Statement of Rep. Henry A. Waxman
House Committee on Oversight and Government
, Reform
Hearing on H.R. 984, the Executive Branch Reform Act,
and H.R. 985, the Whistleblower Protection
Enhancement Act

February 13, 2007

Today, the Committee holds a hearing on two bills,
the Executive Branch Reform Act and the Whistleblower
Protection Enhancement Act. Both of these bills are the
product of hard work and close bipartisan cooperation.
Both of these measures were also reported out by this

Committee on near-unanimous votes in the last Congress.

Last year when we marked up these bills, I said they
were an example of how Congress ought to work. T still
feel that way, and I want to thank Ranking Member Davis
for all the effort he has put into these measures, and for the
truly bipartisan spirit with which he has approached these

issues.
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The indictments and scandals that have gripped
Washington in recent years are proof that our existing laws
need to be strengthened. The public wants honesty and
accountability in government, and it is our job in the

Oversight Committee to take the lead on reform.

At the end of last Congress, Ranking Member Davis
and I released a bipartisan report on Jack Abramoff’s
contacts with White House officials. Our report offered —
and I quote — “an unusually detailed glimpse into a sordid
subculture of fraud and attempted influence peddling.” We
undertook this investigation because we wanted to learn
what reforms would protect the integrity and increase the

transparency of government.

We were able to reach agreement on a report about
Jack Abramoff because we decided to let the facts speak for
themselves and avoid characterizations, inferences, and
spin. And although we drew somewhat different
conclusions from the facts we recounted, we did reach

agreement about the need for fundamental reform. We
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recognized that changes in the law were needed to bring —
and I quote — “greater transparency to meetings between
the private sector and executive branch officials by
requiring all political appointees and senior officials in
federal agencies and the White House to report their
contacts with private parties seeking to influence official

government action.”

Today, we begin this reform process.

The Executive Branch Reform Act, which Ranking
Member Davis and I have introduced, is a comprehensive
reform measure that would increase transparency in the
executive branch by requiring senior government officials
to report significant contacts with lobbyists. It would end
the secret meetings between special interests and
government officials that characterized the operations of
Vice President Cheney’s energy task force. And it would
expose the activities of influence-peddlers like Jack

Abramoff to public scrutiny.



7

That’s why this bill may be the most significant open-
government legislation since the enactment of the Freedom

of Information Act.

Today, we will also be considering the Whistleblower
Protection Enhancement Act. This important bill would for
the first time extend whistleblower protections to national
security officials and employees of federal contractors. It
would make key improvements to current law to protect all
whistleblowers in federal government agencies. And it
would ensure that federal scientists who report political

interference with their work are protected from retribution.

A key component of accountability is whistleblower
protection. Federal employees are on the inside. They see
when taxpayer dollars are wasted. They are often the first
to see the signals of corrupt or incompetent management.
Yet without adequate protections, they cannot step forward

to blow the whistle.
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There are many federal government workers who
deserve whistleblower protection, but perhaps none more
than national security officials. These are federal
government employees who have undergone extensive
background investigations, obtained security clearances,
and handled classified information on a routine basis. Our
own government has concluded that they can be trusted to
work on the most sensitive law enforcement and
intelligence projects. Yet these officials receive no
protection when come forward to identify abuses that are

undermining our national security.

This bill would finally give these courageous

individuals the protection they deserve.

I am very proud of the leadership role our Committee

— on a bipartisan basis — is taking on these important bills.

We are the Committee with the authority to reform the
ethics laws that govern the executive branch of the federal

government. We are the Committee with the authority to
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restore the principles of open government. And we are the
Committee with authority to close the revolving door
between federal agencies and the private sector ... to ban
secret meetings between government officials and lobbyists

... and to halt procurement abuses.

To meet these challenges, we must use our broad
oversight power to investigate and expose abuses. But we
should not stop there. We should also use our legislative

authority to draft essential reforms.

Today, we begin this important legislative process.
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110t CONGRESS
18T SESSION H. R. 4

To provide for reform in the operations of the executive branch.

IN THE HOUSE OF REPRESENTATIVES

Fesruary 12, 2007
Mr. WaxmAN (for himself and Mr. ToM Davis of Virginia) introduced the fol-
lowing bill; which was referred to the Committee on Oversight and Gov-
ernment Reform

A BILL

To provide for reform in the operations of the executive

branch.

[y

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Executive Branch Re-
form Act of 20077,

SEC. 2. REQUIREMENTS RELATING TO SIGNIFICANT CON-
TACTS.
(a) IN GENERAL.—The Ethics in Government Act of

1978 (5 U.S.C. App. 4) is amended by adding at the end

ol e Y - S

J—
(]

the following new title:
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“TITLE VI—EXECUTIVE BRANCH

DISCLOSURE OF SIGNIFICANT

CONTACTS
“SEC. 601. RECORDING AND REPORTING BY CERTAIN EXEC-

UTIVE BRANCH OFFICIALS OF SIGNIFICANT
CONTACTS MADE TO THOSE OFFICIALS.

“(a) IN GENERAL.—Not later than 30 days after the
end of a calendar quarter, each covered executive branch
official shall make a record of, and file with the Office
of Government Ethics a report on, any significant contacts
during the quarter between the covered executive branch
official and any private party relating to an official govern-
ment action. If no such contacts oceurred, each such offi-
cial shall make a reeord of, and file with the Office a re-
port on, tlis fact, at the same time.

“(b) CONTENTS OF RECORD AND REPORT.—Each
record made, and each report filed, under subsection (a)
shall contain—

“(1) the mame of the covered executive branch
official;

“(2) the name of each private party who had a
significant contact with that official; and

“(3) for each private party so named, a sum-
mary of the nature of the contaet, including—

“(A) the date of the contaet;

«HR 984 TH



O 0 N N W R W =

O
N N kR WY = O

17
18
19
20
21
22
23
24
25

12

3
“(B) the subject matter of the contact and
the speeific exeeutive branch action to which the
contact relates; and
“(C) if the contact was made on behalf of

a chient, the name of the client.

“{e) WITHHOLDING FOIA-EXEMPT INFORMATION.—
This seetion does not require the filing with the Office of
Yovernment Ethies of information that is exempt from
public disclosure under section 552(b) of title 5, United
States Code (popularly referred to at the “Freedom of In-
formation Act™).
“SEC. 602. AUTHORITIES AND RESPONSIBILITIES OF OF-

FICE OF GOVERNMENT ETHICS.

“(a) IN GENERAL.—The Director of the Office of
Government Ethies shall—

“(1) promulgate regulations to implement this
title, provide guidance and assistance on the record-
ing and reporting requirements of this title, and de-
velop ecommon standards, rules, and procedures for
compliance with this title;

“(2) review, and, where necessary, verify the ac-
curacy, completeness, and timeliness of reports;

“(3) develop filing, coding, and cross-indexing
systems to carry out the purpose of this title, includ-

ing—

*HR 984 TH
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“(A) a publicly available list of all private
parties who made a significant contact; and
“(B) computerized systems designed to
minimize the burden of filing and maximize
public access to reports filed under this title;

“(4) make available for public inspection and
copying at reasonable times the reports filed under
this title;

“(5) retain reports for a period of at least 6
years after they are filed;

“(6) compile and summarize, with respect to
each reporting period, the information contained in
reports filed with respeet to such period in a clear
and complete manner;

“(7) notify any covered executive branch official
in writing that may be in noncompliance with this
title; and

“(8) notify the United States Attorney for the
District of Columbia that a covered executive branch
official may be in noncompliance with this title, if
the covered executive branch official has been noti-
fied in writing and has failed to provide an appro-
priate response within 60 days after notice was

given under paragraph (7).

HR 984 TH
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“SEC. 603. PENALTIES.

“(a) VIOLATION.—Whoever violates this title shall be
subject to administrative sanctions, up to and including
termination of employment.

“(b) DELIBERATE ATTEMPT T0O CONCEAL—Who-
ever deliberately attempts to conceal a significant contact
in violation of this title shall upon proof of such deliberate
violation by a preponderance of the evidence, be subject
to a civil fine of not more than $50,000, depending on
the extent and gravity of the violation.

“SEC. 604. DEFINITIONS.

“In this title:

“(1) COVERED EXECUTIVE BRANCH OFFI-
CIAL.~—The term ‘covered executive branch official’
means—

“(A) any officer or employee serving in a
position in level I, II, III, IV, or V of the Exec-
utive Schedule, as designated by statute or Ex-
ecutive order;

“(B) any member of the uniformed serv-
ices whose pay grade is at or above O-7 under
section 201 of title 37, United States Code;

“(C) any officer or employee serving in a
position of a confidential, poliey-determining,

policy-making, or policy-advocating character

«HR 984 TH
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6
described in seetion 7511(b)(2)(B) of title 5,
United States Code;

“(D) any nonecareer appointee, as defined
by section 3132(a)(7) of title 5, United States
Code; and

“(E) any officer or employee serving in a
position of a econfidential, policy-determining,
policy-making, or policy advocating character,
or any other individual functioning in the ca-
pacity of such an officer or employee, in the KEx-
ecutive Office of the President or the Office of
the Vice President, but does not ielude the
President or Viee President or the chief of staff
of the President or Viee President.

“(2) SIGNIFICANT CONTACT.—

“(A) IN GENERAL.—Except as provided in
subparagraph (B), the term ‘significant contact’
means oral or written communication (including
electronic communication) that is made by a
private party to a covered executive branch offi-
clal in which such private party seeks to influ-
ence official action by any officer or employee
of the executive branch of the United States.

“B) ExcrprioN.—The term ‘significant

contact’” does not include any communication

«HR 984 IH
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that is an exception to the definition of ‘lob-

bying contact’—

“(1) under clauses (i) through (vii) or
clauses (ix) through (xix) of subparagraph
(B) of paragraph (8) of section 3 of the
Lobbying Disclosure Act of 1995 (2 U.S.C.
1602(8)(i)—(vii) or (ix)—(xix)); or

“(i1) with respect to publically avail-
able information only, under clause (vii1) of
subparagraph (B) of paragraph (8) of sec-
tion 3 of the Lobbying Disclosure Act of
1995 (2 U.S.C. 1602(8)(viil)).

“(3) PRIVATE PARTY.—The term ‘private party’
means any person or entity, but does not include a
Federal, State, or local government offteial or a per-
son representing sueh an official.”.

(b) EFFECTIVE DATE .~

(1) In GENERAL.—Title VI of the KEthics in
Government Act of 1978, as added by this section,
takes effect 1 vear after the date of the enactment
of this Aet, exeept as provided in paragraph (2).

(2) INITIAL REGULATIONS.—The initial regula-
tions required by section 602 of that Act shall be

promulgated—

HR 984 TH
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(A) in draft form, not later than 270 days
after the date of the enactment of this Act; and
{B) in final form, not later than 1 year

after the date of the enactment of this Act.
SEC. 3. REQUIREMENTS RELATING TO STOPPING THE RE-

VOLVING DOOR.

The Ethics in Government Act of 1978 (5 U.S.C.
App. 4) is amended by adding at the end the following

new title:

“TITLE VII—STOPPING THE
REVOLVING DOOR
“SEC. 701. TWO-YEAR COOLING-OFF PERIOD FOR PERSONS
LEAVING GOVERNMENT SERVICE.

“(a) In GENERAL.—For a period of two years after
the termination of his employment, a covered executive
branch official—

“(1) shall not engage in any conduct that would
be prohibited under subsection (¢) of section 207 of
title 18, United States Code, if it oceurred within
one year after the termination of his employment;
and

“(2) shall not, if his position is described in
subsection (d)(1) of section 207 of title 18, United
States Code, engage in any conduct that would be

prohibited under subsection (d) of section 207 of

«HR 984 TH
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title 18, United States Code, if it occurred within

one year after the termination of his employment.

“(by No Errect ON SECTION 207.—This section
does not expand, contract, or otherwise affect the applica-
tion of any waiver or criminal penalties under section 207
of title 18, United States Code.

“SEC. 702. PROHIBITION ON NEGOTIATION OF FUTURE EM-
PLOYMENT.

“(a) PROHIBITION.—A covered exeeutive branch offi-
cial shall not participate in any official matter in which,
to the official’s knowledge, a person or organization with
whom the official is negotiating or has any arrangement
concerning prospective employment has a financial inter-
est, unless a waiver has been granted under subsection (b).

“(b) Warvers ONLY WHEN EXCEPTIONAL CIR-
CUMSTANCES EXIST.—A waiver to subseetion (a) is not
available, and shall not be granted, to any individual ex-
cept in a case which the Government official responsible
for the individual’s appointment as a covered executive
branch official determines that exceptional circumstances
exist. Whenever such a determination is made, the Direc-
tor of the Office of Government Ethies shall review the
circumstances relating to the determination, and the waiv-

er shall not take effect until the date on which the Diree-

«HR 984 TH
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tor certifies in writing that exceptional circumstances
exist.
“SEC. 703. COOLING-OFF PERIOD FOR CERTAIN PERSONS
ENTERING GOVERNMENT SERVICE.

“(a) IN GENERAL.—A covered executive branch offi-
cial shall not participate in any particular matter involving
specific parties that would affeet the financial interests of
a covered entity.

“(b) WAIVER.—AN agency’s designated ethics officer
may waive the prohibition in subsection (a) with respect
to a covered executive branch official of that agency upon
a determination that the relationship between the covered
executive branch official and the covered entity is not so
substantial as to be deemed likely to affect the integrity
of the services that the Government may expect from the
official. Whenever such a determination is made, the Di-
rector of the Office of Government Ethies shall review the
circumstances relating to the determination, and the waiv-
er shall not take effect until the date on which the Direc-
tor approves the determination in writing.

“(¢) DEFINITION.—In this section, the term ‘covered
entity’ means an entity—

“(1) in which the official, within the previous 2
years, served as an officer, director, trustee, general

partner, or employee; or

HR 984 TH
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“(2) for which the official, within the previous
2 years, worked as a lobbyist, lawyer, or other rep-
resentative,

“(d) No EFFECT ON SECTION 208.—This section
does not expand, contract, or otherwise affect the applica-
tion of any eriminal penalties under section 208 of title
18, United States Code.

“SEC. 704. PENALTIES.

“Whoever violates section 701, 702, or 703 of this
title shall, upon proof of such knowing violation by a pre-
ponderance of the evidence, be subject to a civil fine of
not more than $100,000, depending on the extent and
gravity of the violation.

“SEC. 705. DEFINITION.

“In this title, the term ‘covered executive branch offi-
cial’ means—

“(1) any officer or employee serving in a posi-
tion in level I, TI, III, IV, or V of the Executive
Schedule, as designated by statute or Exeeutive
order;

“(2) any member of the uniformed services
whose pay grade is at or above O-7 under section
201 of title 37, United States Code;

“(3) any officer or employee serving in a posi-

tion of a confidential, poliey-determining, policy-
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making, or policy-advocating character described in
section 7511(b)(2)(B) of title 5, United States Code;
“(4) any mnoncareer appointee, as defined by
section 3132(a)(7) of title 5, United States Code;
“(5) any officer or employee serving in a posi-
tion of a confidential, policy-determining, poliey-
making, or policy advocating charaecter, or any other
individual funetioning in the capacity of sueh an of-
ficer or employee, in the Executive Office of the
President or the Office of the Viee President; and
“(6) the Viee President.”.
SEC. 4. ADDITIONAL PROVISIONS RELATING TO PROCURE-
MENT OFFICIALS.
(a) ELIMINATION OF LOOPHOLES THAT ALLOW
FORMER FEDERAL OFF1CIALS To ACCEPT COMPENSA-

TION FrROM CONTRACTORS OR RELATED ENTITIES.—Sec-

tion 27(d) of the Office of Federal Procurement Policy
Act (41 U.S.C. 423(d)) is amended—
(1) in paragraph (1)—
(A) by striking “or consultant” and insert-
ing “consultaut, lawyer, or lobbyist’;
(B) by striking “one year” and inserting
“two years”’; and
(C) in subparagraph (C), by striking “‘per-

sonally made for the Federal ageney—"" and in-
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serting “‘participated personally and substan-

tially in—""; and

(2) by amending paragraph (2) to read as fol-
lows:

“(2) Paragraph (1) shall not prohibit a former
offiecial of a Federal agency from aceepting ecom-
pensation from any division or affiliate of a con-
tractor that does not produce the same or similar
products or services as the entity of the contractor
that is responsible for the contract referred to in
subparagraph (A), (B), or (C) of such paragraph if
the agency’s designated ethies officer determines
that—

“(A) the offer of compensation is not a re-

ward for any action deseribed in paragraph (1);

and

“(B) acceptance of the compensation is ap-
propriate and will not affect the integrity of the
procurement process.’”’.

(b) REQUIREMENT FOR FEDERAL IPROCUREMENT
OFFICERS TO DISCLOSE JOB OFFERS MADE ON BEHALF
OF RELATIVES.—Section 27(e¢)(1) of such Act (41 U.S.C.
423(e)(1)) is amended by inserting after “‘that official”
the following: “or for a velative of that official (as defined

in section 3110 of title 5, United States Code),”.
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(¢) REQUIREMENT ON AWARD OF GOVERNMENT
CoNTRACTS TO FORMER EMPLOYERS.—Section 27 of
such Act (41 U.S.C. 423) is amended by adding at the
end the following new subsection:

“(1) PROHIBITION ON INVOLVEMENT BY CERTAIN
ForMER CONTRACTOR EMPLOYEES IN PROCURE-
MENTS.—An employee of the Federal Government who is
a former employee of a contractor with the Federal Gov-
ernment shall not be personally and substantially involved
with any award of a contract to the employee’s former em-
ployer, or the administration of such a contract, for the
two-year period beginning on the date on which the em-
ployee leaves the employment of the contractor.”.

(d) REGUILATIONS.—Section 27 of such Act (41
U.8.C. 423) is further amended by adding at the end of
the following new subsection:

“(j) REGULATIONS.—The Administrator, in consulta-
tion with the Director of the Office of Government Ethies,
shall—

“(1) promulgate regulations to carry out and
ensure the enforeement of this section; and
“(2) monitor and investigate individual and

agency compliance with this section.”.
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SEC. 5. PROHIBITION ON UNAUTHORIZED EXPENDITURE
OF FUNDS FOR PUBLICITY OR PROPAGANDA
PURPOSES.

(a) PromiBITION.—Chapter 13 of title 31, United
States Code, is amended by adding at the end the fol-
lowing new section:

“$1355. Prohibition on unauthorized expenditure of
fands for publicity or propaganda pur-
poses

“An officer or employee of the United States Govern-
ment may not make or authorize an expenditure or obliga-
tion of funds for publieity or propaganda purposes within
the United States unless authorized by law.”.

(b) CLERICAL AMENDMENT.—The table of sections
for chapter 13 of such tiﬂe is amended by adding at the

end the following new item:

“1355. Prohibition on unauthorized expenditure of funds for publicity or propa-
J prop:
ganda purposes. .

SEC. 6. REQUIREMENT FOR DISCLOSURE OF FEDERAL
SPONSORSHIP OF ALL FEDERAL ADVER-
TISING OR OTHER COMMUNICATION MATE-

RIALS.
(a) REQUIREMENT.—Each advertisement or other
communication paid for by an Executive agency, either di-
rectly or through a contract awarded by the Executive

ageney, shall include a prominent notice informing the tar-
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get audience that the advertisement or other communica-
tion 18 paid for by that Executive agency.

(b) ADVERTISEMENT OR OTHER COMMUNICATION.—
In this section, the term “advertisement or other commu-
nication” includes—

‘ (1) an advertisement disseminated in any form,
including print or by any electronic means; and

(2) a communication by an individual in any
form, inchading speech, print, or hy any electronic
means.

(c) EXECUTIVE AGENCY.—In this section, the term
“Executive agency” has the meaning provided in section
105 of title 5, United States Code.

SEC. 7. ELIMINATION OF “PSEUDO” CLASSIFICATION.

(a) REPORTS ON THE PROLIFERATING USE OF
“PSEUDO” CLASSIFICATION DESIGNATIONS.—

(1) REPORT BY FEDERAL AGENCIES.—Not later
than six months after the date of the enactment of
this Act, each federal agency shall submit to the Ar-
chivist of the United States and the congressional
committees deseribed in subsection (d) a report de-
seribing the use of “pseudo” classification designa-
tions.

(2) MATTERS COVERED.—Each such agency

shall report on, at a minimum, the following:
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(A) The number of “pseudo” classification
designation policies used by the agency.

(B) Any existing guidance, instruction, di-
rective, or regulations regarding the agency’s
use of “pseundo” elassification designations.

(C) The nmumber and level of experience
and training of Federal agency, office, and con-
tractor personnel authorized to make “pseudo”
classification designations.

(D) The cost of placing and maintaining
information under each “pseudo” classification
designation.

() The extent to which information
placed under “pseudo” eclassification designa-
tions has subsequently been released under sec-
tion 552 of title 5, United States Code (popu-
larly known as the Freedom of Information
Act).

(F) The extent to which “pseudo’ classi-
fication designations have been used to withhold
from the public information that 1s not author-
ized to be withheld by Federal statute, or by an
Executive order relating to the classification of

national security information.
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(G) The statutory provisions deseribed in
subsection {(¢).
(3) REPORT BY THE ARCHIVIST OF THE

UNITED STATES.—Not later than 9 months after the

date of the enactment of this Act, the Archivist of
the United States shall issue to the congressional
committees deseribed in subsection (d) a report on

£

the wuse of “pseudo” classification desighations
across the executive branch that is based on the in-
formation provided by agencies, as well as input
from the Director of National Intelligence, Federal
agencies, offiees, and contractors. All federal agen-
cies, offices, and contractors shall cooperate fully
and promptly with all requests by the Archivist in
the fulfillment of this paragraph.

(4) NoTICE AND COMMENT.—The Archivist
shall provide notice and an opportunity for public
comment on the report.

(b) ELIMINATION OF “PSEUDO” CLASSIFICATION

(1) REGULATIONS.—Not later than 15 months
after the date of the enactment of this Act, the Ar-
chivist of the United States shall promulgate regula-
tions banning the use of “pseudo’” classification des-

ignations.
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(2) STANDARDS FOR INFORMATION CONTROL
DESIGNATIONS.—If the Archivist determines that
there is a need for some agencies to use information
control designations to safeguard information prior
to review for disclosure, beyond those designations
established by statute or by an Executive Order re-
lating to the classifieation of national seeurity infor-
mation, tlie regulations under paragraph (1) shall
establish standards for the use of those designations
by agencies. Such standards shall address, at a min-
imuni, the following issues:

(A) Standards for utilizing the information
control designations in a manner that is nar-
rowly tailored to maximize public access to in-
formation.

(B) Procedures for providing speeified
Federal officials with authority to utilize the in-
formation control designations, including train-
ing and certification requirements.

{C) Categories of information that may be
agsigned the information eontrol designations.

(D) The duration of the information con-
trol designations and the process by which they

will be removed.
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(E) Procedures for identifying, marking,
dating, and tracking information assigned the
information control designations, including the
identity of officials making the designations.

(F') Specific limitations and prohibitions
against using the information control designa-
tions.

(G) Procedures for members of the public
to challenge the use of the information eontrol
designations.

(H) The manner in which the use of the
mformation control designations relates to the
procedures of each agency or office under sec-
tion 552 of title 5, United States Code.

(3) REGULATION TO CONSTITUTE SOLE AU-
THORITY.—A regulation promulgated pursuant to
this subsection shall constitute the sole authority by
which Federal agencies, offices, or contractors are
permitted to control information for the purposes of
safeguarding information prior to review for disclo-
sure, other than authority granted by Federal stat-
ute or by an Executive order relating to the classi-
fication of national security information.

(¢) REVIEW OF STATUTORY BARRIERS TO PUBLIC

25 ACCESS INFORMATION,—
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(1) REVIEW OF STATUTES.—As part of the re-
port required under subsection (a)(3), the Archivist
shall examine existing Federal statutes that allow
Federal agencies, offices, or contractors to control,
protect, or otherwise withhold information based on
security concerns.

(2) RECOMMENDATIONS.—The report shall
make recommendations on potential changes to the
Federal statutes examined under paragraph (1) that
would improve public access to information governed
by such statutes.

(d) DEFINITIONS.—In this section:

(1) The term “congressional committees”
means the Committees on Government Reform, Ju-
diciary, Homeland Security, and Appropriations of
the House of Representatives and the Committees

on Homeland Security and Governmental Affairs,

Judiciary, and Appropriations of the Senate.

(2) The term “‘pseudo’ classification designa-
tions” means information control designations, in-
cluding “‘sensitive but unclassified” and “for official
use only”, that arve not defined by Federal statute,
or by an Executive order relating to the classifica-
tionn of national security information, but that are

used to manage, direet, or route Government infor-
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mation, or control the accessibility of Government

information, regardless of its form or format.

O
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110t CONGRESS
18T SESSION »H. R.

To amend title 5, United States Code, to clarify which disclosures of informa-
tion are protected from prohibited personnel practices; to require a state-
ment in nondisclosure policies, forms, and agreements to the effect that
such policies, forms, and agreements are congistent with certain disclo-
sure protections, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 12, 2007
Mr. WaxMaN (for himself, Mr. PrarTs, Mr. Van HonLex, and Mr. ToM
Davis of Virgimia) introduced the following bill; which was referred to the
Committee on Oversight and Government Reform, and in addition to the
Committee on Armed Services, for a period to be subsequently deter-
mined by the Speaker, in cach case for consideration of such provisions
as fall within the jurisdiction of the committee concerned

A BILL

To amend title 5, United States Code, to clarify which disclo-
surcs of information are protected from prohibited per-
sonnel practices; to require a statement in nondisclosure
policies, forms, and agreements to the effect that such
policies, forms, and agreements are consistent with cer-
tain diselosure protections, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tiwves of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(

a) SHORT TiTLE.—This Act may be cited as the

“Whistleblower Protection Enhancement Act of 20077,

(

b) TABLE OF CONTENTS.—The table of contents for

this Act is as follows:

See.
Sec.
Sec.
Sec.
See.
Sec.
See.
See.

Sec.
Sec.
Sec.
Sec. ]

See. |

Sec.

1.

14

Short title; table of contents.

. Clarification of disclosures covered.

. Covered disclosures.

. Rebuttable presamption,

. Nondisclosure policies, forms, and agreemonts.

. Exclusion of agencies by the President,

. Disciplinary action.

. Government Accountability Office study on revocation of secnrity elear-

aneces,

Alternative recourse.

. National security whistieblower rights.

. Enhancement of contractor employee whistleblower protections.

. Prohibited personnel practices affecting the Transportation Security
Administration,

. Clarification of whistleblower rights relating to scientific and other re-
search.

. Effective date. .

SEC. 2. CLARIFICATION OF DISCLOSURES COVERED.

Section 2302(b)(8) of title 5, United States Code, is

amended—

(1) in subparagraph (A)-—
(A) by striking “which the employee or ap-

»

plicant reasonably believes evidences” and in-
serting ““, without restriction as to time, place,
form, motive, context, or prior disclosure made
to any person by an employee or applicant, in-

cluding a disclosure made i the ordinary

course of an employee’s duties, that the em-
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1 ployee or applicant reasonably believes is evi-
2 dence of”’; and

3 (B) in clause (i), by striking “a violation”
4 and inserting “any violation”; and

5 (2) in subparagraph (B)-—

6 (A) by striking “which the employee or ap-
7 plicant reasonably believes evidences” and in-
8 serting “, without restriction as to time, place,
9 form, motive, context, or prior disclosure made
10 to any person by an employee or applicant, in-
11 cluding a disclosure made in the ordinary
12 course of an employee’s duties, of information
13 that the employee or applicant reasonably be-
14 lieves is evidence of”’; and

15 (B) in clause (i), by striking “a violation”
16 and inserting “any violation (other than a viola-
17 tion of this section)’”’.

18 SEC. 3. COVERED DISCLOSURES.
19 Section 2302(a)(2) of title 5, United States Code, is
20 amended—

21 (1) in subparagraph (B)(ii), by striking “and”
22 | at the end;

23 (2) in subparagraph (C)(iii), by striking the pe-
24 riod at the end and inserting *“; and”; and

25 (3) by adding at the end the following:

*HR 985 TH
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“(D) ‘disclosure’” means a formal or informal
communication, but does not include a communica-
tion concerning pdlicy decisions that lawfully exer-
cise discretionary authority unless the employee pro-
viding the disclosure reasonably believes that the dis-
closure evidences— -
“(1) any violation of any law, rule, or regu-
lation; or
“(ii). gross mismanagement, a gross waste
of funds, an abuse of authority, or a substantial
and specific danger to public health or safety.”.
SEC. 4. REBUTTABLE PRESUMPTION.

Section 2302(b) of title 5, United States Code, is
amended by adding at the end the following: “For pur-
poses of paragraph (8), any presumption relating to the
performance of a duty by an employee who has authority
to take, direct others to take, recommend, or approve any
personnel action may be rebutted by substantial evidence.
For purposes of paragraph (8), a determination as to
whether an employee or applicant reasonably believes that
such employee or applicant has disclosed information that
evidences any violation of law, rule, regulation, gTéss mis-
management, a gross waste of funds, an abuse of author-
ity, or a substantial and specific danger to public health

or safety shall be made by determining whether a disin-
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terested observer with knowledge of the essential facts
known to or readily aseertainable by the employee or appli-
cant could reasonably conclude that the actions of the
Government - evidence such violations, mismanagement,
waste, abuse, or danger.”.
SEC. 5. NONDISCLOSURE POLICIES, FORMS, AND AGREE-
MENTS.
(a) PERSONNEL ACTION.~—Section 2302(a)(2)(A) of
title 5, United States Code, is amended—
(1) in clause (x), by striking “and” at the end;
(2) by redesignating clause (xi) as clause (xii);
and
(3) by inserting after clause (x) the following:
“(xi) the implementation or enforcement of
any nondisclosure policy, form; or agreement;
and”. .
(b) PROHIBITED PERSONNEL PRACTICE.—Section
2302(b) of title 5, United States Code, is amended—
(1) in-paragraph (11), by striking “or” at the
end;
(2) by redesignating paragraph (12) as para-
graph (14); and
(3) by inserting after paragraph (11) the fol-

lowing:

*HR 985 TH
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“(12) implement or enforce any nondisclosure
policy, form, or agreement, if such policy, form, or
agreement does not contain the following statement:
‘These provisions are consistent with and do not su-
persede, conflict with, or otherwise alter the em-
ployee obligations, rights, or liabilities created by
Executive Order No. 12958; seetion 7211 of title 5,
United States Code (governing disclosures to Con-
gress); section 1034 of title 10, United States Code
{(governing disclosures to Congress by members of
the military); section 2302(b)(8) of title 5, Umnited
States Code (governing disclosures of illegality,
waste, fraud,” abuse, or public health or safety
threats); the Intelligence Identities Protection Act of
1982 (50 U.S.C. 421 and following) (governing dis-
closures that could expose confidential Government
agents); and the statutes which protect against dis-
closures that could compromise national security, in-

cluding sections 641, 793, 794, 798, and 952 of title

18, United States Code, and section 4(b) of the Sub-

versive Activities Control Aet of 1950 (50 U.S.C.
783(b)). The definitions, requirements, obligations,
rights, sanctions, and liabilities created by such Ex-
ecutive order and such statutory provisions are in-

corporated into this agreement and are controlling.’;
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1 “(13) conduct, or eause to be conducted, an in-
vestigation, other than any ministerial or nondis-
cretionary factfinding activities necessary for the
agency to perform its mission, of an employee or ap-
plicant for employment because of any activity pro-
tected under this section; or’™.

SEC. 6. EXCLUSION OF AGENCIES BY THE PRESIDENT.

Seetion 2302(a)(2)(C) of title 5, United States Code,

=R e e Y . ~ S A

is amended by striking clause (i) and inserting the fol-

10 lowing:

11 “() the Federal Bureau of Investiga-
12 tion, the Central Intelligence Agency, the De-
13 fense Intelligence Agency, the National
14 Geospatial-Intelligence Agency, or the National
15 Security Ageney; or

16 “(II) as determined by the President, any
17 Executive agency or unit thereof the principal
18 function of which is the eonduct of foreign in-
19 telligence or counterintelligence activities, if' the
20 determination (as that determination relates to
21 a personnel action) is made before that per-
22 sonnel aetion; or”.

23 SEC. 7. DISCIPLINARY ACTION.
24 Seetion 1215(a)(3) of title 5, United States Code, is

25 amended to read as follows:
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“(3)(A) A final order of the Board may impose—

“@) disciplinary action consisting of removal,
reduction in grade, debarment from Federal employ-
ment for a period not to exceed H years, suspension,
or reprimand;

“(i1) an assessment of a civil penalty not to ex-
ceed $1,000; or

“(ill) any ecombination of disciplinary actions
described under clause (i) and an assessment de-
seribed under clause (i1).

“{B) In any case in which the Board finds that an
employee has committed a prohibited personnel practice
under paragraph (8) or (9) of section 2302(b), the Board
shall impose disciplinary aetion if the Board finds that the
activity protected under such paragraph (8) or (9) (as the
case may be) was the primary motivating factor, unless
that employee demonstrates, by a preponderance of the
evidence, that the employee would have taken, failed to
take, or threatened to take or fail to take the same per-
sonnel action, in the absence of such protected activity.”.
SEC. 8. GOVERNMENT ACCOUNTABILITY OFFICE STUDY ON

REVOCATION OF SECURITY CLEARANCES.

(a) REQUIREMENT.—The Comptroller General shall

conduet a study of security clearance revoeations, taking

effect after 1996, with respect to personnel that filed

«HR 985 IH
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claims under chapter 12 of title 5, United States Code,
in connection therewith. The study shall consist of an ex-
amination of the number of such clearances revoked, the
number restored, and the relationship, if any, between the
resolution of claims filed under such chapter and the res-
toration of such clearances.

(b) REPORT ~Not later than 270 days after the date
of the enactment of this Aet, the Comptroller General shall
submit to the Committee on Oversight and Government
Reform of the House of Representatives and the Com-
mittee on Homeland Security and Governmental Affairs
of the Senate a report on the results of the study required
by subsection (a).

SEC. 9. ALTERNATIVE RECOURSE.

(a) IN GENERAL.—Section 1221 of title 5, United

States Code, is amended by adding at the end the fol-
lowing:

“(k)(1) If, in the case of an emplovee, former em-
ployee, or applicant for employment who secks corrective
action (or on behalf of whom correetive action is sought)
from the Merit Systems Protection Board based on an al-
leged prohibited personnel practice deseribed in section
2302(b)(8), no final order or deecision is issued by the
Beard within 180 days after the date on which a request

for such correetive action has been duly submitted (or, in
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the event that a final order or decision is issued by the
Board, whether within that 180-day period or thereafter,
then, within 90 days after such final order or decision is
issued, and so long as such employee, former employee,
or applicant has not filed a petition for judicial review of
such order or decision under subseetion (h))-—

“{A) such employee, férmer employee, or appli-
cant may, after providing written notice to the
Board, bring an action at law or equity for de novo
review in the appropriate United States district
court, which shall have jurisdiction over such action
without regard to the amount in eontroversy; and

“(B) in any such action, the court—

“(1) shall apply the standards set forth in
subsection {e); and

“(it) may award any relief which the court
considers appropriate, including any relief de-

seribed in subsection: (g). |
“(2) For purposes of this subsection, the term ‘appro-
priate United States distriet court’, as used with respect
to an alleged prohibited personnel practice, means the
United States district court for the district in which the
prohibited personnel practice is alleged to have been com-
mitted, the judicial district in which the employment

records relevant to such practice are maintained and ad-

«HR 985 TH



o« =\ T L - O

[ T O T N T N T N T N e S GG e O S e
N b W N = D 0 0 NN R W N e D

42

11
ministered, or the judicial district in whieh resides the em-
ployee, former employee, or applicant for employment al-
legedly affected by such practice.

“(3) This subsection applies with respect to any ap-
peal, petition, or other request for corrective action duly
submitted to the Board, whether pursuant to section
1214(b)(2), the preceding provisions of this section, see-
tion 7513(d), or any otherwise applicable provisions of
law, rule, or regulation.”.

(b) Review or MSPB DECISIO&S.mSection T703(b)
of such title 5 is amended— - -

(1) m the first sentence of paragraph (1), by
striking “the United States Court of Appeals for the
Federal Cireuit” and inserting ‘“‘the appropriate
United States court of appeals”; and

(2) by adding at the end the following:

“(8) For purposes of the first sentence of paragraph
(1), the term ‘appropriate United States court of appeals’
means the United States Court of Appeals for the Federal
Circuit.”.

{¢) CONFORMING AMENDMENTS.—

(1) Section 1221(h) of such title 5 is amended
by adding at the end the following:

“(3) Judicial review under this subsection shall not

be available with respeet to any decision or order as to
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which the employee, former employee, or applicant has
filed a petition for judicial review under subsection (k).”.

(2) Section 7703(c) -of such title 5 is amended
by striking “‘court.” and inserting “court, and in the
case of a prohibited personnel practice described in
seetion 2302(b)(8) brought under any provision of
law, rule, or regulation deseribed in section
1221(k)(3), the employee or applicant shall have the
right to de novo review in aeccordance with section
1221(k).”.

SEC. 10. NATIONAL SECURITY WmSTLEBLOWER RIGHTS.

(a) IN GENERAL.—Chapter 23 of title 5, United
States Code, is amended by inserting after section 2303
the following:

“§ 2303a. National security whistleblower rights

“(a) PROHIBITION OF REPRISALS.—

“(1) IN GENERAL.-—In addition to any rights
provided in section 2303 of this title, title VIL of
Public Law 105-272, or any other provision of law,
an employee, former employee, or applicant for em-
ployment in a covered agency may not be dis-
charged, demoted, or otherwise discriminated
against (including by denying, suspending, or revok-
ing a security clearance, or by otherwise restricting

access to classified or sensitive information) as a re-
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prisal for making a disclosure deseribed in para-

graph (2).

“(2) DISCLOSURES DESCRIBED.—A disclosure
described in this paragraph is any disclosure of cov-
ered information which is made—

“(A) by an’ employee, former employee, or
applicant for employment in a covered agency

(without restriction as to time, place, form, mo-

tive, context, or prior disclosure made to any

person by an employee, former employee, or ap-
plicarit, including a disclosure made in the
course of an employee’s duties); and

“(B) to an authorized Member of Con-
gress, an authorized official of an Executive
agency, an authorized official of the Depart-
ment of Justice, or the Inspector General of the
covered agency in which such employee is em-
ployed, such former employee was employed, or
such applicant seeks employment.

“(b) INVESTIGATION OF COMPLAINTS.—An em-
ployee, former employee, or applicant for employment in
a covered agency who believes that such employee, former
employee, or applicant has been subjected to a reprisal
prohibited by subsection (a) may submit a complaint to

the Inspector General and the head of the covered agency.
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The Inspector General shall investigate the complaint and,
unless the Inspector General determines that the com-
plaint is frivolous, submit a report of the findings of the
investigation withih 120 days to the employee, former em-
ployee, or applieant and to the head of the covered agency.
“(¢) REMEDY.—

“(1) Within 180 days of the filing of the com-
plaint, the head of the covered agency shall, taking
into consideration the report of the Inspector (en-
eral under subseetion (b) (if any), determine whether
the employee, former -employee, or applicant has
been subjected to a reprisal prohibited by subsection
(a), and shall either issue an order denying relief or
shall implement corrective action to return the em-
ployee, former employee, or applicant, as nearly as
possible, to the position he would have held had the
reprisal not occurred, including voiding any directive
or order denying, suspending, or revoking a seeurity
clearance or otherwise restricting access to classified
or sensitive information that constituted a reprisal,
as well as providing back pay and related benefits,
medical costs incurred, travel expenses, and any
other reasonable and foreseeable consequential dam-
ages including attorney’s fees and costs. If the head

of the covered agency issues an order denying relief,
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he shall issue a report te the employee;, former em-
ployee, or applicant detailing the reasons for the de-
nial.

“(2)(A) If the head of the covered agency, in
the process of implementing corrective action under
paragraph (1), voids a.‘ directive or order denying,
suspending, or revoking a security clearance or oth-
erwise restricting access to classified or sensitive in-
formation that constituted a reprisal, the head of the
covered agency may re-initiate procedures to issue a
directive or order denying, suspending, or revoking
a security clearance or otherwise restricting aceess
to classified or sensitive information only if those re-
initiated procedures are based exclusively on national
security concerns and are unrelated to the actions
constituting the original reprisal.

“(B) In any case in which the head of a covered
agency re-initiates procedures under subparagraph
(A), the head of the eovered agency shall issue an
unclassified report to its Inspector General and to
authorized Members of Congress (with a classified
annex, if necessary), detailing the circumstances of
the .ageney’s re-initiated precedures and deseribing
the manner i which those procedures are based ex-

clusively on national security coneerns and are unre-
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lated to the actions constituting the original reprisal.

The head of the covered agency shall also provide

- periodic updates to the Inspector General and au-

thorized Members of Congress detailing any signifi-
cant actions taken as a result of those procedures,
and shall respond promptly to inquiries from author-
ized Members of Congress regarding the status of
those procedures.

“(3) If the head of the covered ageney has not
made a determination under paragraph (1) within
180 days of the filing of the complaint (or he has
issued an order denying relief, in whole or in part,
whether within that 180-day period or thereafter,
then, within 90 days after such order is issued), the
employee, former employee, or applicant for employ-
ment may bring an aection at law or equity for de
novo review to seek any corrective action deseribed
in paragraph (1) in the appropriate United States
district court (as defined by section 1221(k)(2)),
which shall have jurisdiction over such aection with-
out regard to the amount in controversy. A petition
to review a final decision under this paragraph shall
be filed in the United States Court of Appeals for

the Federal Circuit.
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“(4) An employee, former employee, or appli-
cant adversely affected or aggrieved by an order
issued under paragraph (1), or who seeks review of
any corrective action determined under paragraph
(1), may obtain judicial review of such order or de-
termination in the United States Court of Appeals
for the Federal Circuit. No petition seeking such re-
view may be filed more than 60 days after issuance
of the order or the determination to implement cor-
rective aetion by the head of the agency. Review
shall conform to chapter 7.

“(5)(A) If, in any action for damages or relief
under paragraph (3) or (4), an Executive agency
moves to withhold information from diseovery based
on a claim that disclosure wounld be inimical to na-
tional security by asserting the privilege eormmonly
referred to as the ‘state secrets privilege’, and if the
assertion of such privilege prevents the plaintiff from
establishing an element in support of the plaintiff’s
claim, the court shall resolve the disputed issue of
fact or law in favor of the plaintiff, provided that an
Inspector General investigation under subsection (b)
has resulted in substantial confirmation of that ele-

meunt, or those elements, of the plaintiff’s claim.
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“(B) In any case in which an Executive agency
asserts the privilege commonly referred to as the
‘state secrets privilege’, whether or not an Inspector
General has conducted an investigation under sub-
section (b), the head of that agency shall, at the
same time it asserts the privilege, issue a report to
authorized Members of Congress, accompanied by a
classified annex if necessary, describing the reasons
for the assertion, explaining why the court hearing
the matter does not have the ability to maintain the
protection of classified information related to the as-
sertion, detailing the steps the agency has taken to
arrive at a mutually agreeable settlement with the
employee, former employee, or applicant for employ-
ment, setting forth the date on: which the classified
information at issue will be declassified, and pro-
viding all relevant information about the underlying

substantive matter.
“(d) APPLICABILITY TO NON-COVERED AGENCIES.—
An employee, former employee, or applicant for employ-
ment in an Executive agency (or element or unit thereof)
that is not a covered agency shall, for purposes of any
disclosure of covered information (as deseribed in sub-
section (a)(2)) which consists in whole or in part of classi-

fied or sensitive information, be entitled to the same pro-
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1 tections, rights, and remedies under this section as if that
2 Executive agency (or element or unit thereof) were a cov-
3 ered agency.

4 “(¢) CONSTRUCTION.—Nothing in this section may

5 be construed—

6 “{1) to authorize the discharge of, démotion of,
7 or diserimination -against an employee for a disclo-
8 sure other than a disclosure protected by subsection
9 (a) or {d) of this section or to modify or derogate
10 from a right or remedy otherwise available to an em-
11 ployee, former employee, or applicant for employ-
12 ment; or

13 “(2) to preempt, modify, limit, or derogate any
14 rights or remedies available to an employee, former
15 _employee, or applicant for employment under any
16 other provision of law, rule, or regulation (including
17 the Lloyd-La Follette Act).

18 No court or administrative agency may reQuire the ex-
19 haustion of any right or remedy under this section as a
20 condition for pursuing any other right or remedy otherwise
21 available to an employee, former employee, or applicant
22 under any other provision of law, rule, or regulation (as
23 referred to in paragraph (2)).

24 “(f) DEFINITIONS.—For purposges of this section—

«HR 985 IH
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“(1) the term ‘covered information’, as used
with respect to an employee, former employee, or ap-
plicant for employment, means any information (in-
cluding classified or sensitive information) which the
employee, former employee, or applicant reasonably
believes evidences—

“(A) any violation of any law, rule, or reg-
ulation; or

“(B) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substantial
and speeific danger to public health or safety;
“(2) the term ‘covered agency’ means—

“(A) the Federal Bureau of Investigation,
the Central Intelligehee Agency, the Defense In-
telligence Agency, the National Geospatial-In-
telligence Agency, the National Security Agen-
ey, and the National Reconnaissance Office;
and

“(B) any other Executive agency, or ele-
ment or unit thereof, determined by the Presi-
dent under section 2302(a)(2)(C){(ii}(IT) to have
as its principal function the conduet of foreign
intelligence or counterintelligence activities;

“(3) the term ‘authorized Member of Congress’

means a member of the House Permanent Select
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Committee on Intelligence, the Senate Select Com-
mittee on Intelligence, the House Committee on
Oversight and Government Reform, the Senate Com-
mittee on Homeland Security and Governmental Af-
fairs, and the committees of the House of Rep-
resentatives or the Senate that have oversight over
the program about which the covered information is
disclosed;

“(4) the term ‘authorized official of an Execu-
tive ageney’ shall have such meaning as the Office
of Personnel Management shall by regulation pre-
seribe, exeept that such term shall, with respeet to
any employee, former employee, or applicant for cm-
ployment in an agency, include—

~“(A) the immediate supervisor of the em-
ployee or former employee and each successive
supervisor (immediately above suell immediate

-supervisor) within the employee’s or former em-

ployee’s chain of authority (as determined

under such regulations); and
“(B) the hLead, general counsel, and om-
budsman of such agency; and

“(5) the term ‘authorized offictal of the Depart-
ment of Justice’ means any employee of the Depart-

ment of Justice, the duties of whose position nclude
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the investigation, enforcement, or prosecution of any
law, rule, or regulation.”.
(b) CLERICAL, AMENDMENT.—The table of-sections
for chapter 23 of title 5, United States Code, is amended
by inserting after the item relating to section:2303 the

following:

“2303a. National seenrity whistleblower. rights.”.
SEC. 11. ENHANCEMENT OF CONTRACTOR EMPLOYEE
WHISTLEBLOWER PROTECTIONS.

(a) CIviLIAN AGENCY CONTRACTS.~—Section 315(e)
of the Federal Property and Administrative Services Act
of 1949 (41 U.S.C. 265(¢)) is amended—

(1) in paragraph (1), by striking “If the head”
and all that follows through ‘“‘actions:” and inserting
the following: “Not later than 180 days after sub-
mission of a- complaint under subsection (b), the
head of the executive agency concerned shall deter-
mine whether the contractor concerned has subjected
the complainant to a reprisal prohibited by sub-
section (a) and shall either issue an order denying
relief or shall take one or more of the following ac-
tions:”; and

(2) by redesignating paragraph (3) as para-
graph (4) and adding after paragraph (2) the fol-

lowing new paragraph (3):
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“(3) If the head of an executive agency has not issued
an order within 180 days after the submission of a com-
plaint under subsection (b) and there is no showing that
such delay is due to the bad faith of the complainant, the
complainant shall be deemed to have exhausted his admin-
istrative remedies with respect to the complaint, and the
complainant may bring an action at law or equity for de
novo review to seek compensatory damages and other re-
Hef available under this section in the appropriate district
court of the United States, which shall have jurisdiction
over-'such an action without regard to the amount in con-
troversy.”.
(b)Y ARMED SERVICES CONTRACTS.—Section 2409(c)
of title 10, United States Code, is amended—
(1) in paragraph (1), by striking “If the head”

’

and all that follows through “‘actions:” and inserting
the following: “Not later than 180 days after sub-
mission of a complaint under subsection (b), the
head of the agency concerned shall determine wheth-
er the contractor concerned has subjected the com-
“plainant to a reprisal prohibited -by subsection (a)
and shall either issue an order denying relief or shall

take one or more of the following actions:”; and
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(2) by redesignating paragraph (3) as para-
graph (4) and adding after paragraph (2) the fol-

lowing new paragraph (3):

“(3) If the head of an agency has not issued an order
within 180 days after the submission of a complaint under
éubseetion (b) and there is no showing that such delay
is due to the bad faith of the complainant, the complainant
shall be deemed to have exhausted his administrative rem-
edies with respect to the complaint, and the complainant
may bring an action at law or equity for de novo review
to seek compensatory damages and other relief available
under this section in the appropriate district court of the
United States, which shall have jurisdiction over such an
action without regard to the amount in controversy.”.

SEC. 12. PROHIBITED PERSONNEL PRACTICES AFFECTING
THE TRANSPORTATION SECURITY ADMINIS-
TRATION.

(a) IN GENERAL.—Chapter 23 of title 5, United
States Code, is amended—

(1) by redesignating sections 2304 and 2305 as
sections 2305 and 23086, respectively; and
(2) by inserting after section 2303a (as inserted

by section 10) the following:
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“$2304. Prohibited personnel practices affecting the
Transportation Security Administration

“(a) IN GENERAL.—Notwithstanding any other pro-
vision of law, any individual holding or applying for a posi-
tion within the Transportation Security Administration
shall be eovered by—

“(1) the provisions of seetion 2302(b)(1), (8),
and (9);

“(2) any provision of law implementing section
2302(b)(1), (8), or (9) by providing any right or
remedy available to an employee or applicant for em-
ployment in the civil service; and

“(3) any rule or regulation prescribed under
any provision of law referred to in paragraph (1) or
(2).

“(b) RULE OF CONSTRUCTION.—Nothing in this sec-
tion shall be construed to affect any rights, apart from
those deseribed in subsection (a), to which an individual
deseribed in subsection (a) might otherwise be entitled
under law.

“(¢) EFFECTIVE DATE.—This section shall take ef-
fect as of the date of the enactment of fhis section.”,

{(b) CLERICAL AMENDMENT.—The table of sections
for chapter 23 of title 5, United States Code, is amended
by striking the items relating to sections 2304 and 2305,

respectively, and by inserting the following:

«HR 985 TH



O O 00~ N R W N

N T Y == W=
[ NV, I - RV -

57

26
“2304. Prohibited personnel practices affecting the Transportation Security Ad-
ministration.
“2305. Responsibility of the Government Accountability Office.
“2306. Coordination with certain other provisions of law.”.
SEC. 13. CLARIFICATION OF WHISTLEBLOWER RIGHTS RE-
LATING TO SCIENTIFIC AND OTHER RE-
SEARCH.
Section 2302 of title 5, United States Code, is
amended by adding at the end the following:
“(f) As used in section 2302(b)(8), the term ‘abuse

of authority’ includes

“(1) any action that compromises the validity
or accuracy of federally funded research or analysis;
and

“(2) the dissemination of false or misleading
scientifie, medieal, or technical information.”.

SEC. 14. EFFECTIVE DATE.
This Act shall take effect 30 days after the date of
the enactment of this Act, except as provided in the

amendment made by section 12(a)(2).

O
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Chairman WAXMAN. At this point, I want to recognize the rank-
ing member of the committee, Mr. Davis.

Mr. DAvis OF VIRGINIA. Thank you, Mr. Chairman. I think it
says a great deal about our working relationship that the first leg-
islative hearing under your leadership continues the committee’s
consideration of two bills that you and I worked together on last
year, but were unable to get enacted into law before the session
ended. Both proposals are aimed at improving transparency in
Government as a way of restoring trust in how the public’s busi-
ness is conducted.

The first bill being discussed today is the executive branch Re-
form Act. Chairman Waxman and I introduced substantially the
same legislation last April, which the committee approved by a vote
of 32 to nothing. In addition to other reforms, the legislation would
ensure that the behavior of our public servants is above reproach,
by requiring executive branch officials to disclose any contacts in-
volving the discussion of pending agency business. In doing so, this
legislation attempts to strike that fine balance between reasonable
and focused rules of ethical behavior and overly broad restrictions
and prohibitions that hamstring agency officials and prevent them
from exercising the discretion needed to perform their missions on
behalf of our citizens.

I applaud Chairman Waxman’s continued focus on this issue. I
look forward to working with him to improve this legislation as it
moves forward.

The second bill being discussed today is the Whistleblower Pro-
tection Enhancement Act. Last year’s version of this legislation,
sponsored by our colleague, Representative Todd Platts, was re-
ported by this committee on a 34 to 1 vote. In a nutshell, the bill
would modernize, clarify and expand Federal employee whistle-
blower protection laws. The most significant reform would guaran-
tee Federal employees a right to a jury trial in Federal court if the
Merit Systems Protection Board does not take action on a claim
within 180 days. Recourse for whistleblowers victimized by retalia-
tory actions in certain national security agencies would also be
strengthened.

In addition to the witnesses before us today, I have encouraged
affected branch agencies, specifically the Merit Systems Protection
Board, the Office of Government Ethics, the Office of Federal Pro-
curement Policy and the Department of Justice to submit com-
ments for the record regarding these proposals. Chairman Wax-
man, despite the fact that we are scheduled to mark up these bills
soon, I hope you will keep the record open long enough for these
stakeholders to have their comments included for future reference.

I want to thank you again, and I look forward to hearing from
our witnesses.

[The prepared statement of Hon. Tom Davis follows:]
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Thank you, Mr. Chairman. [ think it says a great deal about our working relationship that
the first legislative hearing under your leadership continues the Committee’s consideration of
two bills that you and I worked on together last Congress, but were unable to get enacted into
law betore the session ended. Both proposals are aimed at improving transparency in
government as a way of restoring trust in how the public’s business is conducted.

The first bill being discussed today is the Executive Branch Reform Act. Chairman
Waxman and I introduced substantially the same legislation last April, which the Committee
approved by a vote of 32-0. In addition to other reforms, the legislation would ensure that the
behavior of our public servants is above reproach by requiring executive branch officials to
disclose any contacts involving the discussion of pending agency business.

In doing so, this legisiation attempts to strike that fine balance between reasonable and
focused rules of ethical bechavior and overly broad restrictions and prohibitions that hamstring
agency officials and prevent them from exercising the discretion needed to perform their
missions on behalf of our citizens. 1 applaud Chairman Waxman’s continued focus on this issue
and 1 look forward to working with him to improve this legislation as it moves forward.

‘The second bill being discussed today is the Whistleblower Protection Enhancement Act.
Last year’s version of this legislation, sponsored by Rep. Platts, was reported by this Committee
by a 34-1 vote. In a nutshell, this bill would modernize, clarify and expand federal employee
whistleblower protection laws. The most significant reform would guarantee federal employees
aright to a jury trial in federal district court if the Merit Systems Protection Board does not take
action on a claim within 180 days. Recourse for whistleblowers victimized by retaliatory actions
in certain national security agencies would also be strengthened.

In addition to the witnesses before us today, 1 have encouraged affected exeeutive branch
agencies — specifically the Merit Systems Protection Board, the Office of Government Ethics, the
Oftice of Federal Procurement Policy, and the Department of Justice - to submit comments for
the record regarding these proposals. Chairman Waxman, despite the fact we’re scheduled to
mark up these bills soon, | trust you will keep the record open long enough for these stakeholders
to have their comments included for future reference.

Thank you again and I look forward to hearing from the witnesses.

Page 1 of 1
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Chairman WAXMAN. Thank you. I think that is an excellent sug-
gestion. We will keep the record open for 7 days for Members to
put in opening statements and for any other submissions that
stakeholders may have on this legislation.

I want to call on Members who may wish to deliver an opening
statement at this time. But I want to acknowledge the work of
Congressman Platts as the chairman of the subcommittee particu-
larly on the Whistleblower Bill and recognize him for any com-
ments he wishes to make. I congratulate you and express the ap-
preciation of all of us for the hard work you put into that legisla-
tion.

Mr. PrarTs. Thank you, Mr. Chairman. I appreciate your kind
words, and especially appreciate this hearing on two very impor-
tant pieces of legislation that are very much focused on open and
accountable Government. I obviously am especially pleased that we
are addressing the Whistleblower Protection Act today and am hon-
ored to be serving with you as co-sponsor of the legislation and the
planned markup of both of these pieces of legislation tomorrow.

Also I want to recognize Ranking Member Davis for his leader-
ship the past 4 years, working with you on this committee for the
good of open and accountable Government and know that through
these bipartisan efforts we are going to have success and move
these pieces of legislation forward out of committee and hopefully
through the House and Senate and to the President’s desk. I think
that what the American people, when they look to their Govern-
ment, they may not always agree with every action their Govern-
ment takes, but if they know it is done in the light of day and in
a responsible manner, without undue influence from outside, and
where there is wrongdoing, we hold those involved accountable,
they will respect their Government. The Whistleblower Protection
Act is about ensuring that when there is wrongdoing, waste, fraud,
mismanagement, that the public servants know they can come for-
ward and present that information and not be at risk of demotions
or other harm to their own careers for doing the right thing for the
American people.

So again, my sincere thanks, Mr. Chairman, for your holding this
hearing, and determined commitment to moving these issues for-
ward for the good of the American public. Thank you, Mr. Chair-
man.

Chairman WAXMAN. Thank you very much for your comments.

Anyone else wish to make an opening statement? If not, we will
proceed to our hearing.

We are pleased to have three witnesses on our first panel. Dr.
James Thurber, the distinguished professor and director of the
Center for congressional and Presidential Studies at American Uni-
versity. He is a well-known expert on ethics and lobbying. Fred
Wertheimer, president and founder of Democracy 21 is an accom-
plished and effective advocate of Government ethics and account-
ability. And Craig Holman, who is representing Public Citizen, has
closely studied the problem of revolving door and other challenges
to integrity in governance.

It is our practice in this committee to swear in all witnesses. So
I would like to ask you, if you would, to please stand and raise
your right hands.
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[Witnesses sworn.]

Chairman WAXMAN. The record will indicate that each of the wit-
nesses answered in the affirmative.

Dr. Thurber, why don’t we start with you?

STATEMENTS OF JAMES A. THURBER, PH.D., DIRECTOR AND
DISTINGUISHED PROFESSOR, CENTER FOR CONGRES-
SIONAL AND PRESIDENTIAL STUDIES, AMERICAN UNIVER-
SITY; FRED WERTHEIMER, PRESIDENT AND CEO, DEMOC-
RACY 21; AND CRAIG HOLMAN, PH.D., LEGISLATIVE REP-
RESENTATIVE, PUBLIC CITIZEN

STATEMENT OF JAMES A. THURBER

Mr. THURBER. Good morning, Mr. Chairman and ranking mem-
ber, Mr. Davis, members of the committee. I am pleased to accept
this invitation to comment on the executive branch act of 2007.

I will be focused on three things, one in particular the problems
that exist with respect to lobbying the executive branch and the
problems of revolving door in and out of Government and conflict
of interest. Second, the current attempt to solve those problems in
your bill. But also I will make some recommendations for addi-
tional solutions with respect to that.

I would like to summarize my remarks and keep it short. I as-
sume that the remarks will be placed in the record and that I am
open to questions later on about those remarks. But the summary
is as follows.

I would like to remind you of something that the audience
knows. And by the way, I have several students in the audience.
I am very pleased about that, because they have taken my ethics
and lobbying class and several work on committees on the Hill,
they are probably working right now, they cannot come to the
meeting. So this is important to me in terms of my mentoring them
as well as educating them.

I would like to remind the committee that Congress is only part
of the ethics and lobbying problem. In fact, the laws that exist and
also the two proposals out of the House and the Senate with re-
spect to lobbying I think do not appropriately focus on the question
of where most of the lobbying goes on in Washington, DC. That is
not on the Hill, it is with the executive branch. There are 31,000
registered lobbyists. There is some discussion about whether that
is accurate or not. But in my opinion, there are probably twice as
many people actually in the business of lobbying in Washington,
DC, if you take into account people trying to change contracts, ex-
pand the scope and size of contracts, influence the request for pro-
posals that come out so that only one company is eligible, really,
to bid on that proposal, the total cost of lobbying in Washington in
2005, as registered through the House and the Senate records, was
$2.8 billion, $2.8 billion. I think it is probably at least double that
if you look at the people lobbying the regulatory process, the con-
tract process, selling things to the Government, expanding con-
tracts in secret.

The public confidence in Congress was at a historic low and a
major issue in the 2006 election. But the public confidence in Gov-
ernment was also low. This bill and the problems address in this
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bill, in my opinion, address that question of the integrity of our
Government generally. I think it goes a long way toward doing
that.

The public interest is undermined when a narrow set of public
interests meet in secret in Government, and when no-bid contracts
for Government projects are awarded to political friends. And also
when people who are working in Government leave and imme-
diately work for corporations and make millions of dollars going
back to the same organization, not exactly in the same area where
they worked, but generally the same organization, like in the De-
partment of Homeland Security. I think that there is little trans-
parency in the Federal contracting process, and even less when it
comes to lobbying executive branch officials for contracts. And I
think this bill helps to improve transparency.

I think though the bill has an inappropriately limiting definition
of lobbying. The 1995 Lobbying Registration Act has a narrow defi-
nition of lobbying as to who the people in the executive branch that
lobbyists must record, but also what they do. Your act, I think your
act would be improved if you referred to those definitions in exist-
ing law and also the law that may indeed be changed as a result
of actions of the House and the Senate.

I think the best way to eliminate the potential evils of secret
meetings is to make them open or at least make them transparent
through prompt and accurate reporting of their occurrence, on a
quarterly basis, as you have recommended. Again, I think you
should adopt similar requirements for those who lobby the Con-
gress as with the executive branch, make them parallel.

Attention should be paid, again, to the hundreds of secret meet-
ings that happen each week between Government executives and
lobbyists for private interests who are seeking Federal contracts or
contract extensions. This is especially important, because if there
is an existing contract and there is a meeting to expand the scope
of that contract, that was what the situation was with Duke
Cunningham. Or individuals who seek to influence the Federal reg-
ulatory process. I think there are many people doing that that are
not covered under the 1946 Administrative Procedures Act, and are
not registering and have undue influence.

Let’s focus on revolving door problems. There is a rapidly revolv-
ing door, as we know, between the private sector and K Street.
Craig Holman’s group has done a great job documenting that. I
won’t go through the documentation of all the specifics. But what
does that do? It creates an unlevel playing field for some well-con-
nected Government contractors when this happens. Since we are
contracting out so much work from this Federal Government, Paul
Light has documented the contracting out of many basic functions,
this is a very important thing to focus on. The revolving door prob-
lem between K Street and the executive branch seems to be getting
worse. The Reagan administration had 214 top level officials go
through the revolving door to areas that they were involved with
when they were in Government. Clinton had 268 and this Bush ad-
ministration so far has had 253 officials leave their top Govern-
ment offices for lobbying jobs or jobs in the private sector related
to their Government responsibilities.
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For example, 90 Department of Homeland Security officials have
left Government service to become consultants, lobbyists or execu-
tives for companies doing business with the Federal Government
within a few weeks, including Secretary Tom Ridge. More than
two-thirds of the top DHS officials left for the private sector in the
Department’s first years. It has been a revolving door that has
caused management problems at DHS, but also conflict of interest
issues on the outside.

The current law, as you know, prohibits Federal Government em-
ployees from lobbying their former employers for 1 year. But a
loophole created at DHS only prohibits former employees from lob-
bying certain agencies within DHS, which means that they can still
lobby other agencies within the Department immediately after they
leave. This loophole was created in 2004 when the top DHS ethics
officials got approval from the Office of Government Ethics to di-
vide the Department into seven sections for conflict of interest pur-
poses. You work in one section, you can contact the six other sec-
tions and lobby for your client in those sections.

If you look at the special study, the Revolving Door Working
Group, which Craig I am sure will talk about later, and therefore
I will not summarize it, they have listed at least 12 major illegal
actions that are going on as a result of the revolving door, includ-
ing handing out favors to former clients, writing the specifications
for the request for proposal so that they can only be met by a
friend or former employee, and other issues like that.

What are the solutions? Well, I think this bill goes a long way
toward solving these two problems of transparency in terms of lob-
byists meeting with executive branch officials, executive branch of-
ficials being required to record that. Some people say that it is too
onerous. Every executive branch official has their schedule elec-
tronically set. I think that it is reasonable in a democracy to make
that transparent as to who is visiting them, what they are talking
about, the purpose of it.

But also I would add, by the way, to your bill, where it takes
place. It may take place on a golf course. Or it may take place at
some resort, not just in their office. We need to know about that,
in my opinion.

Solutions. What are the solutions to ending secret meetings and
conflicts of interest stemming from the revolving door and in and
out of Government? Your bill does a great job. Let me just focus
on some items where you should go further.

Chairman WAXMAN. Dr. Thurber, could you try to summarize?
The whole testimony is going to be in the record.

Mr. THURBER. Let me just summarize by saying that I think you
should look carefully, as I said before, at existing law for the lobby-
ists, and apply that to the executives in terms of recording. And
also focus on enforcement of existing law with respect to the lobby-
ists. I know it is out of your jurisdiction, but enforcement of the ex-
ecutive branch. I think a lot of people are breaking the law right
now in terms of this.

I would also extend the cooling off period to 2 years. And as in
your bill, I have mentioned some waivers that you should look at
besides the waivers that you have indicated. Waivers are too easy
for people to get in many cases, in terms of the revolving door.
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Then also shut-down on negotiation of jobs while they are in their
position. It is against the law now, shut down those waivers, and
I think the bill goes a long way toward that.

Thank you very much. If you have any questions, I would be
pleased to answer them.

[The prepared statement of Mr. Thurber follows:]
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I would like to thank Chairman Henry Waxman, Ranking Minority
Member Tom Davis and Members of the House Committee on Oversight
and Government Reform for the invitation to comment on the Executive
Branch Reform Act of 2007 and generally on ethics and lobbying in the
executive branch.

My name is James A. Thurber, Distinguished Professor z;nd Director
and Founder of the Center for Congressional and Presidential Studies at
American University in Washington, DC. I teach a graduate seminar on
Lobbying and Ethics and founded the Public Affairs and Advocacy Institute
(the Lobbying Institute) at AU. Tam also currently working with the
Committee for Economic Development on a special study entitled, “Making
Washington Work” that focuses on lobbying reform. I have served on the
American Association of Political Consultants’ Board of Directors and their
Ethics Committee for the last five years and have published an analysis of
the American League of Lobbyists’ Code of Ethics. Finally, I assisted the
House and Senate Rules Commiittees in formulating the lobbying and ethics
reform in the last Congress.

In the course of my research, publication, teaching and public service,

I have studied ethics and lobbying, “revolving door” conflicts of interest,



67
and contracting conflicts of interest. Ihave been asked to testify today on
the Executive Branch Reform Act of 2007, in particular on sections that
address lobbying and the “revolving door” of employment between
executive branch top level officials and the private sector. 1 will set forth
some of the major problems with lobbying executive branch officials, the
current attempt to solve those problems, and my recommendations for better
solutions.

Statement of Problems‘

Secret meetings between lobbyists and executive branch officials

Public confidence in the integrity of Congress was at a historic low
during the 2006 election, but it was alarmingly low for the executive branch,
too. The appearance of impropriety exacerbates public trust in government,
ultimately causing a decline in civic participation and confidence in our
democracy. The public interest is undermined when narrow private interests
meet in secret with government officials, and when no-bid contracts for
government projects are awarded to political friends. Last week, this
committee brought to light many of the problems surrounding federal
contraqting, including a lack of oversi ght of the contracting process and

contractor conflicts of interest.
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There is little transparency in the federal contracting process and even
less when it comes to lobbying executive branch officials. Part of the
problem is the inappropriately limiting definition of lobbying. The
definition should be expanded to include actions to obtain federal contracts
or expand the scope of current federal contraets, Requests for Proposals and
attempts to exert hidden influence on the Federal regulatory policy.

The best way to eliminate the potential evils of “secret meetings” is to
make them open to the public or, if that is not appropriate, make them
transparent through prompt and accurate reporting of their occurrence.
Recent lobbying reform bills passed in the House and Senate (whose
differences I hope will be reconciled soon) made the reporting requirernents
for registered lobbyists stronger. You should adopt similar requirements for
those who lobby the executive branch. One very public and striking example
of the lack of transparency in executive branch lobbying was Vice President
Cheney’s Energy Task Force. Vice President Cheney — himself a former
energy industry executive — met with top energy company officials to write
the administration’s energy plan. Despite repeated requests for transparency,
through the disclosure of the names of these private interests and the minutes
of the meetings, Government Accountability Office requests, and a court

case, those meetings have remained secret. Less attention has been paid to
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the hundreds of secret meetings that happen each week between government
executives and lobbyists for private interests who are seeking federal
contracts or contract extensions, or who are seeking to influence changes in
federal rules or regulatory policy.

Revolving door between lobbyists and government

The rapidly revolving door between the private sector, especially K
street lobbying firms, and government raises concerns about the integrity of
actions by government officials, and it can lead to conflicts of interest for
govermnment executives and an “unlevel playing field” for some “well-
connected” government contractors. It is common for a former government
employee to have privileged access to government officials through a
network of friends and colleagues built while serving in government.

The revolving door problem between K Street and the executive
branch seems to be getting worse. According to the Center for Responsive
Politics, which maintains a “revolving door database,” the Réagan
administration had 214 top level officials go through the revolving door, the
Clinton administration had 268 officials do the same, and as of September
2006, the Bush administration had 253 officials leave their top government

offices for lobbyiﬁg and jobs in the private sector.



70

According to a New York Times investigation, as of June 2006, ninety
Department of Homeland Security (DHS) officials had left government
service to become consultants, lobbyists, or executives for companies doing
business with the federal government within a few weeks — including former
secretary Tom Ridge and even the infamous former FEMA director Michael
Brown. This is particularly meaningful as the DHS is less than five years
old! More than two-thirds of top DHS officials left for the private sector in
the department’s first years.'

- Current law prohibits federal government employees from lobbying
their former employers for one year, but a loophole created at DHS only
prohibits former employees from lobbying certain agencies within DHS —
which means they can still lobby other agencies within the department
immediately after they leave. This loophole was created in 2004, when the
top DHS ethics official got approval from the Office of Government Ethics
(OGE) to divide the department into seven sections for conflict of interest
purposes.” The loopholes created at DHS essentially allow former
government officials to turn their government contracts and knowledge into
personal profit. This goes against the letter and intent of the one-year ban

that is currently in place and represents a serious ethical breech.

'Eric Lipton, “Former Antiterror Officials Find Industry Pays Better” New York Times. June 18, 2006.
? Elena Herrero-Beaumont. “DHS’s Seven Revolving Doors,” Homeland Security: National Imperative or
Business as Usual? Columbia Graduate School of Journalism. July 24, 2006.
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It is common for top government employees, career and political, to
leave the government for jobs in the private sector. Most political
appointees are forced to leave when the White House changes hands. The
.vast majority of employees will enter or reenter the private sector. They
bring with them skills learned and networks of contacts made at their former
agencies and these attributes have value to lobbying firms and the clients
they represent. It is important to point out that most federal employees who
move to the private sector do so with good intentions and have not spent
their time in government service unduly influenced by the prospect of future
private gain. However, the temptations of future employment in the private
sector are there and when acted upon, the public loses.

The Revolving Door Working Group, which includes Public Citizen,
Common Cause, and the Project on GO\-'ernment Oversight, compiled a
report in 2005 that documented the increase in unethical if not illegal actions
by top level government employees, including:

¢ handing out favors to their former clients;

e awarding contracts to their former employers;

¢ instituting official acts affecting former clients;

* negotiating future employment with private interests affected by their

official actions;
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e leaving government service and becoming lobbyists in the same arca
of responsibility while in government;

» taking advantage of loopholes in certain laws that allow the
government procurement official to be hired by a company to whom
he awarded contracts;

o expanding the scope and size of a contract without competition and
awarding it to friends and companies with close relationships with the
government official; and

o writing the specifications for a request for proposal (RFP) so that they
can only be met by a friend or former employer.

All of these problems call for rigorous enforcement and reforms of

lobbying and revolving door regulations in the executive branch.

Solutions: The Executive Branch Reform Act of 2007

I support the Executive Branch Reform Act and believe that its
requirements will bring more transparency to executive branch lobbying and
help slow the revolving door in and out of government and thus reduce
widespread conflicts of interest between government executives and the
private sector, However, I think the bill should go farther in its
recommendations.

End Secret Meetings
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The bill would end secret meetings between lobbyists and other
private parties and executive branch officials by requiring executive branch
officials to report these meetings quarterly to the Office of Government
Ethics and to make them public.

The bill calls for useful data to improve transparencyv and the nature of
the contact between lobbyists and other private parties and government
officials by requiring the following: date of the contact/meetings; subject
matter of the contact and executive branch action; and if contact was made
for a client, the name of the client. It also requires a searchable
computerized database designed to minimize the burden of filing and to
maximize public access to reports filed under the act saved for six years.
While the searchable database improves transparency and usefulness of the
data by Congress, the public, and the media, one crucial piece is missing,
and that is the location of the meeting. Are these meetings taking place in
govermnment offices, restaurants, conferences, golf courses, or other venues
where conflicts may arise?

Like the new reporting requirements recently approved for legislative
branch lobbyists, executive branch reports should be filed on a quarterly
basis. Iagree that there should be sanctions for those who do not meet filing

deadlines.
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The purpose of these changes in current law is twofold: it brings
transparency to the process, and it helps make government executives
accountable to the public as the meetings and their participants will be part
-of a public record.

However, the bill should also require individuals, who meet with and
lobby executive branch officials in order to expand the scope of federal
contracts or secretly push the executive officials for regulatory changes, to
file reports of their lobbying activities.

Enforce existing lobbying registration law in the executive branch

While many executive branch lobbying activities are currently
covered under the Lobbying Disclosure Act of 1995 (LDA) (with
amendments in 1998), they are often ignored. That act defines lobbyists by
contacts made and time spent and requires registration based on money
received. A lobbying contact is any oral or written communication to a
covered legislative or executive branch official with regard to the
formulation, modification, or adoption of federal legislation, rules,
regulations, policies or administration of a federal program including federal
contract, grant or license. This definition of what is covered is broad and
inclusive, but often ignored with respect to executive branch lobbying. The

recipient officials in the current law include: President, Vice President,
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officers and employees of the Executive Office of the President, officials in
a Level IV position of the executive schedule, political appointees serving in
a confidential or policy-making position, and senior military officers. Other
changes to improve lobbying transparency anticipated in 2007 include
quarterly rather than semi-annual reports, an improved publicly accessible
report from lobbyists, easy identification of political contributions from
lobbyists to Members, and identity of the House and Senate members’
offices that are contacted. These improvements to the Lobbying
Registration Act should be applied and enforced to executive branch
lobbying. The Executive Branch Reform Act of 2007 should use the same
definitions of lobbying and those officials who are covered as in the LRA
including future changes to that act.

Slow the Revolving door

Your bill extends the period during which government employees
cannot engage in lobbying after leaving office and expands the scope of
prohibited activities in many of the same ways as do the lobbying reforms
passed by the House and Senate for Members and some congressional staff.
T agree with the provisidns in the bill that change the “cooling off” period
from one year to two years for lobbying the government agencies with

which the former official was associated. Two years is long enough to help
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ensure that there is no impropriety while the official is still in government
service, and it is long enough to convey to the public that the revolving door
for employment and lobbying is slowing down appropriately.

Government officials are currently generally prohibited from
negotiating future employment with private interests who are affected by
their official actions. I support closing various loopholes in the current
prohibition. While the bill restricts the granting of waivers that allow public
officials to negotiaté future employment in the private sector, I would go
farther and eliminate the waivérs all together. I cannot envision a situation
where negotiating for a private sector position while a government employee
would be necessary or desirable or in the public interest.

I agree with the ban on executives who worked for private contractors
from awarding contracts to their former employers when they enter
government — this is the least that should be done. In addition, the bill
should be stronger in preventing government executives from expanding the
scope of contracts, influencing the awarding of non-competitive contracts,
and regulating their former industries. In recent years, top officials at the
Environmental Protection Agency, National Highway Traffic Safety
Administration, and the Interior Department have been put in charge of

regulating their old clients and firms, and whether such coziness has resulted
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in poorer public policy or not, there is an appearance of impropriety that
erodes confidence in government and is not in the public interest.

Close Loopholes in the Current Law

The bill closes some important loopholes on the hiring of government
procurement officials by companies to whom they awarded contracts. There
is currently a one year ban on government procurement officers awarding
these contracts, but it is self-enforcing (see SCRF2625.502). Waivers are
too often given automatically by supervisors. The bill makes those waivers
much more difficult to give and receive and strengthens the requirement to

monitor recusal agreements by the Office of Government Ethics.
Conclusion

- I am convinced that the Executive Branch Reform Act of 2007 will
help to restore trust and accountability in government through greater
transparency and more rigorous enforcement of lobbying and ethics in the
executive branch. The bill strengthens the enforcement of existing laws and
ethics rules that cover executive branch officials and lobbyists. The bill
enhances disclosure and transparency of executive branch lobbying activities

and lobbyists. Public awareness of lobbying activities is essential for our
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democratic government to function with the support and trust of the
American public.

The bill tightens ethics laws in public service and remedies many
conflict of interest problems stemming from loopholes in the revolving door
in and out of government and from inadequate disclosure and secret
improper influence by lobbyists and private parties over public policy
making. It might be impossible and maybe even undesirable to “stop” the
revolving door — but we can slow it down, and we can bring transparency to
the process by broadening the requirements for all executive branch officials
and lobbyists to report their lobbying activities. The bill improves the legal
framework regulating revolving door activities by tightening its
enforcement.

More accountability in lobbying and government actions generally
will come by making the activities of lobbyists and federal executives open
to pubic scrutiny and by uniformly enforcing existing laws and closing
loopholes in those laws. This proposed bill will meet those objectives. In
that way the public trust can be reestablished in government generally and,
specifically, in the federal executive branch. Good government is a process,
not a discrete event. It is essential that the federal executive branch begin

the process to reform lobbying as Congress has done. After all, twenty-six
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states have revolving door restrictions for executive branch or senior-level
government employees. Some states, including California and New Mexico,
have a permanent ban on working for private interests on the exact same
issues or contracts that the government officer was responsible for while in
government. It is time the Federal Government tightened rules for former
government employees.

Throughout my testimony, I have recommended ways to make the law
even stronger and I hope you will consider going beyond the provisions of

the Act and incorporating my suggestions.

Thank you for listening to my testimony today. I would be pleased to
answer any questions related to the Executive Branch Reform Act of 2007
and other questions you might have with respect to my testimony at this time

or after this hearing.
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Chairman WAXMAN. Thank you very much. We appreciate your
testimony.

Mr. Wertheimer, again, to you and all the witnesses who appear
today, the prepared statement will be made a part of the record in
its entirety. We would like to ask you to stick to around 5 minutes
in summary.

STATEMENT OF FRED WERTHEIMER

Mr. WERTHEIMER. Chairman Waxman, Ranking Member Davis
and members of the committee, we very much appreciate the op-
portunity to testify today. At the outset, I would just like to remark
that at a time when we all see and face heavy polarization in Con-
gress, it has been very impressive to see this committee deal with
these bills in the last Congress and hopefully in this Congress on
an almost unanimous bipartisan basis, this bill in particular on a
unanimous basis. We very much appreciate the bipartisan leader-
ship that you, Mr. Chairman, and Ranking Member Davis have
shown here to help create the context for which this happened; also
the leadership that Representative Platts has shown.

This issue 1s being considered at a time when the public as been
deeply concerned about corruption and ethics concerns in Congress.
Government integrity reforms matter. People often like to say that
you can’t legislate morality, and that is probably true. But you can
legislate the way people conduct their affairs, you can legislate con-
duct. And Government integrity reforms have done that, they have
been successful in the past. A number of Government integrity re-
forms over many years in Congress have worked.

The opportunity to enact these kinds of reforms comes in cycles.
And it usually comes when problems get out of control, and we are
in such a period now. This Congress is off to an excellent start, in
our view. The House ethics reforms enacted in January were land-
mark reforms. The Senate has passed similar reforms. Most of the
reform efforts to date have focused on Congress and we are pleased
that this committee is focused on reforms that are needed in the
executive branch.

The bill this committee reported out last year, as I mentioned,
was reported out 32 to nothing, unanimous bipartisan support. We
take that to mean that it reflects a consensus view on this commit-
tee about the proposals that were contained in that legislation. I
would like to just add a few thoughts on three sections of the exec-
utive branch reform bill.

The contacts provision would bring sunlight to the process. That
is important, and it is valuable. It would provide the public with
a much clearer picture of the efforts being undertaken to influence
the executive branch. The information according to the legislation
would be made available in a searchable data base at the Office of
Government Ethics. I would just add and recommend that the com-
mittee make clear that that data base should be made available on
the Internet to the public, so citizens can get direct access to this
information. If the information is not available on the Internet, you
greatly limit the ability of people who can go over to OGE and
check out the reports and information.

We also very much support the changes being made in the re-
volving door provisions. We recommend that in addition to increas-
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ing the revolving door provision to 2 years, that the committee, as
Dr. Thurber said, look to the definitions in the lobbying disclosure
bill and include lobbying activities as well as lobbying contacts in
the restriction. If you are trying to create a cooling off period be-
tween an executive branch official leaving and taking advantage of
the contacts, information, etc., that he had while at the executive
branch, then lobbying contacts, in our view, is too narrow, and it
should go beyond to the definition contained of lobbying activities,
planning, strategizing, arranging for a lobbying effort.

We also support and think it is an important addition to cover
the reverse revolving door problem. That is a very important issue.
The idea of someone coming into executive branch from an organi-
zation and immediately turning around and making decisions to
provide grants or policy positions to that organization is not defen-
sible. This would really extend this idea, perhaps for the first time.
We also support your effort to extend this to Government contrac-
tors.

In conclusion, this is good legislation. It is important legislation.
It advances the interests of the public in knowing what is going on
in the executive branch. It is a good balance in terms of the revolv-
ing door provisions which have to be balanced between protecting
the integrity of Government decisions and allowing people to come
back and forth in Government. We think the committee did a very
good job last time, and with the suggestions we made, we very
much support this legislation.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Wertheimer follows:]
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Chairman Waxman, Ranking Member Davis and members of the Committee.

Democracy 21 appreciates the opportunity to testify in support of the Executive
Branch Reform Act of 2007. It is our understanding that this legislation will be similar to
the Executive Branch Reform Act of 2006 and our comments are based on that legislation
and the Committee report that accompanied it last year.

Consideration of the issues involved in this legislation comes during a period
when the American public has been deeply concerned about corruption and ethics
problems in Washington.

For example, exit polls on Election Day made clear that the corruption and ethics
scandals in Congress were at the top of voter concerns. According to CNN (November 8,
2006):

When asked which issue was extremely important to their vote, more

voters said corruption and ethics in government than any other issue,

including the war, according to national exit polls.

Government integrity reforms matter. They can change the way people act and the
way business is done in Washington.

Government integrity reforms have worked.

The financial disclosure requirements for members of Congress and Executive
Branch officials have served to minimize the cases of federal officeholders using their
public office for personal financial gain.

The congressional rules preventing Members from practicing professions for
profit, limiting their outside earned income and banning honoraria fees have served to
prevent conflicts of interest and the misuse of public office for personal financial gain.

The opportunities to enact basic integrity reforms are often cyclical in nature.
They come when government integrity and ethics problems have gotten out-of-control.

We are in such a period.

This Congress is off to an excellent start in beginning to address these problems.
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In January, the House by a near unanimous vote passed landmark ethics rules
reforms. The Senate followed by passing similarly strong ethics rules and important
reforms to the lobbying laws,

The House is expected to consider its own lobbying reform legislation in March
and we urge House members to adopt reforms as strong as the Senate- passed measures.

There are other important government integrity reform efforts that will be made in
this Congress to establish a professional, nonpartisan ethics enforcement entity to help
enforce congressional ethics rules and to reform the campaign finance laws.

While most of the ethics and lobbying reforms passed, to date, in this Congress
focus on activities involving Congress, the legislation pending before this Committee
appropriately addresses the need for additional government integrity reforms to be
adopted dealing with the Executive Branch.

The Committee recognized this last year when it reported the Executive Branch
Reform Act of 2006 by a unanimous vote of 32 to 0.

This vote apparently reflected the views of Republicans and Democrats alike on
the Committee that this was consensus legislation to strengthen the government integrity
rules that apply to Executive Branch officials and to provide the public with relevant
information about Executive Branch activities to which they are entitled.

We would like to focus our comments on three sections of this legislation.

First, the legislation amends the Ethics in Government Act to require Executive
Branch officials to record and file with the Office of Government Ethics a report on
“significant contacts” the official has with any private party relating to an official
government action.

According to the Committee report on last year’s legislation:

H.R 5512 would bring transparency to meetings between the private sector and

executive branch officials by requiring all political appointees and senior officials

in federal agencies and the White House to report the contacts they have with
private parties seeking to influence official government action. The reports, which
would be filed quarterly and maintained on a searchable database at the Office of

Government Ethics, must disclose the dates of meetings, the parties involved, and
the subject matter discussed.
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This reform would bring sunlight to the process of lobbying Executive Branch
officials. It would ensure that the public is informed about the organizations, lobbyists or
other persons that are meeting with Executive Branch officials to advocate their views,
the clients represented by lobbyists, and the subject of the meetings. It would provide the
public with a much clearer picture of the efforts being undertaken to influence Executive
Branch decisions.

The legislation before the Committee would require the Director of OGE to make
the contact reports available for public inspection and copying. We urge the Committee
to improve public access to this information by requiring that the information be made
available on the Internet in a fully searchable and sortable database.

The availability of these disclosure reports only in the form of paper copies
located in Washington would significantly constrain the ability of the public and the
media to have access to the information in a useful and timely manner.

There is no good reason for failing to make these reports available to the public
on the Internet so that they can be reviewed by any citizen with access to a computer.

Second, the legislation would extend the ““cooling off” period in section 207 of
Title 18 from one year to two years. This would prohibit former Executive Branch
officials from lobbying their government offices on official matters for two years after
leaving government service.

The Committee should also consider expanding the scope of this revolving door
provision by restricting the ability of Executive Branch officials to engage in “lobbying
activities,” not just “lobbying contacts™ of their former government offices during the two
year period. This additional limitation would prevent officials from designing and
supervising efforts to lobby their former agencies.

The legislation also would establish “reverse” revolving door provisions, relating
to conflicts that Executive Branch officials have based on their employment prior to
entering government service.

According to the Committee report on last year’s legislation:

H.R. 5112 would close the revolving door between the private sector and
government by deeming lawyers, lobbyists and executives appointed to high
government positions to have a prohibited conflict of interest if they take official
actions affecting their former clients or employers within 2 years of entering
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government. No conflict-of-interest waivers could be granted without the
approval of the Office of Government Ethics.

This provision addresses the issue of government officials taking government
actions that benefit their former employers and clients. This reform is needed to address
another side of the revolving door problem — circumstances where lobbyists, contractors
and others come into the government from the private sector and then use their official
position to benefit their former clients or employers.

The absence of a provision to cover these circumstances has been a missing link
in revolving-door requirements for government officials that would be addressed by this
legislation.

Third, the legislation would extend the revolving door restrictions to government
contractors. According to the Committee report on last year’s legislation:

H.R. 5112 would close the revolving door between contractors and government.

For the first time, executives who worked for private contractors would be barred

from awarding contracts to their former employers when they enter government.

The bill also clarifies the current law governing when government procurement

officials could be hired by companies which hold federal contracts.

This provision also represents an important advance by recognizing the potential
for conflicts of interest and the appearance of conflicts of interest where Executive
Branch officials come to the government from private companies and play a role in
awarding contracts to their former employers.

In conclusion, we support the legislation discussed above and believe it willl
make necessary and valuable improvements in the ethics and conflict of interest rules that
apply to Executive Branch officials.

The decision by the Committee last year to report this legislation unanimously
demonstrated overwhelming bipartisan approval for the bill. We urge the Committee to
take similar action this year and report the legislation on a bipartisan, consensus basis for

timely action on the House floor.

Thanks you again for the opportunity to testify.
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Chairman WAXMAN. Thank you very much, Mr. Wertheimer.
Dr. Holman.

STATEMENT OF CRAIG HOLMAN

Mr. HorLMAN. Chairman Waxman, Ranking Member Davis, I
want to thank you for the opportunity to testify on behalf of Public
Citizen and our 100,000 members.

I also want to echo Mr. Wertheimer’s praise for the work of this
committee when it comes to lobbying and ethics reform. A lot of
good work has come out of this committee, and praise is appro-
priate.

In order to address the wave of scandals that has swept over
Washington, DC, the debate, as this committee recognizes, must in-
clude lobbying and ethics laws as they relate to the executive
branch. As documented in this report, A Matter of Trust, which
was put together by a coalition of 15 different civic organizations
called the Revolving Door Working Group, we analyzed at least two
major issues that need to be addressed when it comes to lobbying
and ethics in the executive branch. I ask that this report be en-
tered as part of the record.

Chairman WAXMAN. Without objection, so ordered.

[The information referred to follows:]
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“The aim of every political Constitution is or ought to be first
to obtain for rulers, men who possess most wisdom to
discern, and most virtue to pursue the common good of the
society; and in the next place, to take the most effectual
precautions for keeping them virtuous, whiist they continue
to hold their public trust.”

— James Madison, Federalist Paper No. 57

This report was designed by Tim Hill, psycosnt.com
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The Revolving Door Working Group (www.revolvingdoor.info)

... committed to increasing public confidence in government

This paper was conceived and distributed by the Revolving Door Working Group, a net-
work founded in 2005 to promote ethics in public service and an arm’s length relation-
ship between the federal government and the private sector. The Revolving Door
Working Group investigates, exposes and secks remedies for conflict-of-interest prob-
lems such as loopholes in revolving door laws, inadequate disclosure and other issues
associated with the improper influence of the regulated community over the regulatory
process.

Members of the Revolving Door Working Group have different ideas about how best to
counter disproportionate industry influence on the formulation of public policy, and
therefore on what measures will most effectively address the concerns raised in this paper
about problems with the revolving door. However, the group endorses this paper’s rec-
ommendations as necessary initial steps toward closing loopholes and tightening ethics
laws so as to ensure integrity and fairness in federal government policymaking.

The authors of this paper wish to thank the following individuals who commented on
draft versions: Beth Burrows, Charlie Cray, Sarah Dichl, George Draffan, Jane Rissler and
Jeff Ruch. The final version, however, does not necessarily reflect all of their suggestions.

Members of the Revolving Door Working Group include:
American Corn Growers Association
Center for Corporate Policy
Center for Environmental Health
Center for Science in the Public Interest
Center of Concern/Agribusiness Accountability Initiative
Common Cause
Corporate Research Project of Good Jobs First
Edmonds Institute
Government Accountability Project
Institute for Agriculture and Trade Policy
Organization for Competitive Markets
Project On Government Oversight
Public Citizen
Public Employees for Environmental Responsibilicy
Revolt of the Eldets

For the names of additional members that signed on
after the publication of this report, see www.revolvingdoor.info.

A MATTER OF TRUST
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Executive Summary

PUBLIC CONFIDENCE IN THE INTEGRITY OF THE FEDERAL GOVERNMENT is alarmingly low.
While numerous factors contribute to this phenomenon, one of the most potent is the widespread
belief that government has been taken over by powerful special interests. Such a belief is not unfound-
ed. Special interests—which these days mainly mean large corporations and their trade associations—
spend huge sums on campaign contributions and lobbying,

Yet money is not the only way business exercises its influence; it also relies on the movement of cer-
tain people into and out of key policymaking posts in the executive and legislative branches. This
movement, known as the revolving door, increases the likelihood that those making policies are sym-
pathetic to the needs of business—either because they come from that world or they plan to move to
the private sector after finishing a stint with government.

The revolving door is not new, but it seems to have become much more common. Recent adminis-
trations have appointed unprecedented numbers of key officials from the ranks of corporate execu-
tives and business lobbyists. At the same time, record numbers of members of Congress are becoming
cosporate lobbyists after they leave office, and it has become routine for top executive-branch offi-
cials to leave government and go to work for companies they used to regulate. As more and more offi-
cials are making policies affecting companies for which they used to work or will soon do so, actual
and potential conflicts of interest are proliferating.

It is to address this problem that the Revolving Door Working Group was created and that chis report
was written. Our aim is twofold: to educate the public about the workings of the revolving door and
the inadequacies of the current regulatory framework that governs it; and to propose a set of new
measures to strengthen that framework,

This report first sets out to fill the need for a systematic overview of the various forms of the revolv-
ing door. These include:

m  THE INDUSTRY-TO-GOVERNMENT REVOLVING DOOR, through which the appointment of
corporate executives and business lobbyists to key posts in federal agencies establishes a pro-
business bias in policy formulation and regulatory enforcement. We give some historical
background on this practice (sometimes known as the “reverse revolving door”) and then
derail the growing extent to which it has occurred in recent years in agencies such as the
Occupational Safery and Health Administration, the Environment Protection Agency and
the Departments of Agriculture, Energy and Defense.

EXECUTIVE SUMMARY 7
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THE GOVERNMENT-TO-INDUSTRY REVOLVING DOOR, through which public officials
move to lucrative private-sector positions in which they may use their government experience
to unfairly benefit their new employer in matters of federal procurement and regulatory pol-
icy. We include brief profiles of some of the most egregious cases of recent years, including
that of Darleen Druyun, who was found guilry of manipulating Defense Department pro-
curement decisions to benefit Boeing while she was negotiating a job with the company.

THE GOVERNMENT-TO-LOBBYIST REVOLVING DOOR, through which former lawmakers
and executive-branch officials become well-paid advocates and use their inside connections to
advance the interests of corporate clients. We look at the statistics on the rush to K Street
while also profiling some brazen examples, such as Rep. James Greenwood, who apparently
lost interest in a planned investigation of the pharmaceutical industry aftet he received an
offer to head the leading biotechnology trade association.

This paper argues that there are at least six important reasons why the public should pay more atten-
tion to the revolving door:

It can provide a vehicle for public servants to use their office for personal or private gain at
the expense of the American taxpayer;

The revolving door casts grave doubts on the integrity of official actions and legislation. A
Member of Congress or a government employee could well be influenced in his or her offi-
cial actions by promises of a future high-paying job from a business that has a pecuniary inter-
est in the official’s actions while in government. Even if the official is not unduly influenced
by promises of future employment, the appearance of undue influence itself casts aspersions
on the integrity of the federal governmentg;

It can provide some government contractors with unfair advantages over their competitors,
due to insider knowledge that can be used to the benefit of the contractor, and potentially ro
the detriment of the public interest;

The former employee may have privileged access to government officials. Tapping into a
closed network friends and colleagues built while in office, a government employee-turned-
lobbyist may well have access to power brokers not available to others. In some cases, these
networks could involve prior obligations and favors. Former Members of Congress even
retain privileged access to the Congressional gym, dining hall and floors of Congress.

It has resulted in a highly complex but ultimately ineffective framework of ethics and con-
flict-of-interest regulations. Enforcing those regulations has become a virtual industry within
the government, costing significant resources but rarely resulting in sanctions or convictions
of those accused of violating the rules. As a result, ethics rules offer little or no deterrent to
those who might violate the public trust; and

The appearance of impropriety exacerbates public distrust in government, ultimately causing
a decline in civic participation. It also demoralizes honest government workers who do not
use their government jobs as a stepping stone to lucrative employment government contrac-
tors or lobbying firms.

8
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After describing the various types of revolving-door conflicts of interest and pointing out the weak-
nesses in the existing rules framework, the paper proposes a set of policy reforms. These remedies seek
to enhance transparency, increase vigilance, and establish mechanisms to reduce impropriety
(whether petceived or actual) by establishing appropriate boundaries between public service and the
pursuit of private interests. Among the specific proposals are:

consolidation of ethics oversight entities in the executive branch and in Congress;
granting the consolidated entities greater oversight and enforcement powers;
standardization of conflict-of-interest rules throughout the federal government;

adoption of procedures that would allow the Office of Government Ethics to rule a person
ineligible for a certain post if that person’s employment background would tend to create fre-
quent conflicts with the rule requiring impattiality on the part of federal employees;

strengthening of recusal rules that bar appointees from handling matrers involving their for-
mer employers in the private sector, including mandarory recusal on matters directly involv-
ing one’s employers and clients during the 24-month period prior to taking office;

monitoring of recusal agreements by the Office of Government Ethics;

prohibiting, for a period of time, senior officials from seeking employment with contractors
that may have significantly benefited from policies formulated by those officials;

restricting the granting of waivers that allow public officials ro negotiate future employment
in the private sector while still in office;

extending the period duting which officials cannot engage in lobbying after leaving office and
expanding the scope of prohibited activities;

requiring federal officials to enter into a binding ethics “exit plan” when leaving the public
sector to clarify what activities will be prohibited;

revoking the special privileges granted to formet members of Congress while they are serving
as lobbyists; and

improving the reporting and disclosure of recusal agreements, waivers, lobbyist reports and
other ethics filings.

The paper’s recommendations do not seek to disqualify all private-sector veterans from government
service, nor do we suggest that federal officials be completely barred from moving to the business
world. Yet there is clearly a need to strengthen the existing regulatory framework covering revolving-
door activity and to tighten its enforcement. Doing so will go a long way toward restoring integrity
to the federal government.

EXECUTIVE SUMMARY 9
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Introduction:

The Revolving Door and Industry
Influence On Public Policy

by PETER O’DRISCOLL, Center of Concern & SCOTT AMEY, Project On
Government Oversight

PUBLIC CONFIDENCE IN THE INTEGRITY OF THE FEDERAL GOVERNMENT is alarmingly low,
which raises fundamental questions about the effectiveness of our democratic process. According to
a CBS News/New York Times poll in July 2004, 56 percent of the American people trust the govern-
ment to do what is right only some of the time.' While many factors conrtibute to this mistrust, the
same poll found that 64 percent of respondents believe “government is pretty much run by a few big
interests looking out for themselves.” Public concerns about corporate influence on public policy pre-
date the parade of accounting scandals thar have