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The Honorable Henry A. Waxman, Chairman
Committee on Oversight and Government Reform
U,S. House of Representatives
2157 Rayburn House, Office Building
Washington, D.C.20515

Dear Chairman Waxman:

This letter is in response to your request of State Medicaid Directors to provide

information to the Committee on Oversight and Government Reform (Committee) on the
impacts of seven regulatory packages proposed in 2007 by the Centers for Medicare &

Medicaid Services (CMS). The Department of Health Care Services (DHCS), on behalf
of the State of California, appreciates the opportunity to provide you with the requested
information. ÐHCS is the single state agency which administers California's Medicaid
program, known as Medi-Cal.

Specifically, you requested State level information on the analysis of the impact of the
following proposed rules:

. Government Provider Cost Limits (CMS 2258'FC)

. Graduate Medical Education (CMS 2279-P)

. Upper Payment Limits on Outpatient Hospitals (CMS 2213-P)

. Health Care Provider Tax (CMS 2275-P)

. Rehabilitative Services Option (CMS 2261-P)

. School-Based Administrative and Transportation Services (CMS 2287'P)

. Targeted Case Management (CMS 2237-lFC)

The analysis is to include an estimate of the expected reduction in federal Medicaid
funds over each of the next five years and how the proposed rules will impact Medicaid
applicants and beneficÍaries.

As you know, California serves approximately 6.7 million individuals on the
Medi-Gal program. The fiscal impacts of these administrative actions have the potential

of reducing federal reimbursements to California by several billion dollars annually.
Many of tlrese regulation packages were rejected by Congress as budget savings
proposals because they simply eliminate federalfunding for legitirnale health care costs
while passing those unfunded costs on to the States. For examplet:for more than 40
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years Medicaid has helped fund the cost of graduate medical education, assisting in the

ãevelopment of physicians and paying for the cost of residents who treat many people

on the Medicaid program. Without much explanation of the rationale, CMS now
proposes to eliminatê this longstanding funding. Hence,.the moratoriums were adopted

by Congress and signed into law by the President. The final outcome of these

régulations will havé long lasting effect on the nature of the Medi-Cal program and the

budgets of the State, counties and school districts throughout the State'

The reductions in federal funding are likely to lead to destabilization of an already fragile

health care, safety-net system in California, which bears a heavy burden in rendering

needed health care services to Medicaid beneficiaries and the uninsured. California has

responded to the request for comments on all of the regulation packages to date and

nas ind¡cated its' strong objection to these proposals, based on their potential negative

effects to the Medi-Cal program and subsequent impacts on the stability of the State's

health care safety net system,

Governor Arnold Schwarzenegger has written letters to Members of Congress
highlighting the negative impacts the federal rules have on Medi-Cal and how the rules

have gone beyond Congressional intent-

ln conclusion, California strongly objects to the proposed regulations due to the

significant impacts that will be incurred by the program both on a financial and

hùmanistic level. California appreciates the opportunity to provide the Committee with

this analysis for review and consideration in determining the appropriateness of CMS'

actions ãnd given the enormity of the impact borne by all State Medicaid programs and

the populations served by the programs will bear.

lf you have any questions, or if we can provide further information, please contac-t me at
(916) 440-7400.

Stan Rosenstein
Chief Deputy Director
Health Care Programs

cc: Ms. Sandra Shewry, Director
Department of Health Care Services
1500 CapitolAvenue, MS 0000
P.O. BOX 997413
Sacramento CA, 95899-741 3
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cc: Mr. Joe Munso
Deputy Secretary
Offïce of Program and FiscalAffairs
Galifornia Health and

Human Services AgencY
1600 Ninth Street, Room 460
Sacramento CA, 95814

Mr. Bob Sands
Assistant Secretary
Office of Program and FiscalAffairs
California Health and

Human Services AgencY
1600 Ninth Street, Room 460
Sacramento, CA 95899-741 3

Mr. Toby Douglas
Deputy Director
Health Care PolicY
Department of Health Care Services
1501 CaPitolAvenue, MS 4000
P.O. BOX 997413
Sacramento CA, 95899-741 3

Ms. GathY Halverson
Deputy Director
Health Gare OPerations
Department of Health Care Services
1501 CaPitol Avenue, MS 4000
P.O, BOX 997413
Sacramento CA, 95899-7413

Ms. Sharon Stevenson'
Chief Counsel and DePutY Director
Otfice of Legal Services
Department of Health Care Services
1501 CaPitolAvenue, MS 0010
P,O. BOX 997413
Sacramento CA, 95899-741 3
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bcc: Rene Mollow
Associate Director
Department of Health Care Services
1501 CaPitolAvenue, MS 0005
P.O. BOX 997413
Sacramento CA, 95899-7413

Ms. Nancy Hutchison, Chief
Safety Net Financing Division
Department of Health Care Services
1501 CaPitolAvenue, MS 4504
P.O. BOX 997413
Sacramento CA, 95899-7413



CALIFORNIA MEDICAID IMPACTS - FEDERAL RULES

California estimates losing $943.56 million
annual{y; approx¡mately $a.7 billion over a 5-
year period under th¡s rule. This is based on
the proposed definition of unit of government
and the current certified public expeñditures
from Alameda County, the University of
Califom¡a, locel educational agencies,
School Based Medi4al Adminisirative
Activities, and the Public Hospital Outpatient
Supplemental Reimbursement Program
(which was enacted by State law).

Unknown but likely
significant

Th¡s proposal would have devastating impacts to Californ¡a's safety net hospitals and would
undermine the continuation of the hospital financing demonstration waiver that was negot¡ated
jus|2112 yeers ago.
The proposed definition of unit of government is an unwananted limitation that could result in

substantial problems for the viability of many of California's public providers that have historically
been recognized by CMS as e unit of govemment eligible to receive federal reirnbursement
using certified public ¡tation could prevent
a large group of publ g of Medicaid
services, resulting in ese entities'
These proposed changes would undem¡ne advances that have been made ¡n public
administration by withholding federal Medicaid funds validly earned by entities that can not point
to the generai taxes as their sole source (other than federal financial participation) of the cost of
their operations. The rule ignores all of the gains ach¡eved by public entit¡es that have learned

how to supportlheir public m¡ss¡ons by means other than increasing general taxes and would
penalize these enùties for relying on other revenue sources.
Vvhile CMS has stated that this rule will not impact Califomia, as written, it could result in
significant payment disruptions forAlameda County and the University of Califomia, which are
currently approved by CMS to certify expenditures for cla¡ming federal funding under the
hospital financing demonstration wa¡ver. lt could also have impacts on federal claim¡ng made by
olher State departments.

Government Provider Gost Limlt
(22s8-Fc)
. lmposes new restr¡ctions on

payments to providers operated by
units of govemment and clarifies
that entities involved in the financing
of the non-federal share of Medicaid
payments must be a un¡t of
govemment.

¡ Formalizes policies for certified
public expenditures and other
reportin g requirements.

. Co¿grress l¡as delayedthe
implemøntat¡on of this regulafion
untll 5/25/08

California estimates the following impacts
under this rule:
. $37.6 million for non-state government

owned hoSpitals
. $40.6 m¡llion for pr¡vate hospitals
. $22.2 million for State{wned hospitals
t 147 .8 milfion for the 23 designated

public hospitals under the hospital
financing demonstration waiver

. 5-year estimates are $739 million.

. Los Angeles County alone estimates it
would lose $166 million dollars annually.

Unknown but likely
signifìcant

. Medi-Gal provides f¡nancial support to teaching hospitals tacilities that train medical residents
u/ho are essential to ma¡ntaining the supply of new physic¡ans and offers irreplaceable real world
pat¡ent contact - all under lhe guidance of well qualified, experienced phys¡cians. These
teaching hospitals provide care to many of the most d¡fficult medical cases and are often the
primary health care link for low income, un¡nsured, underinsured and Medicaid recipients.
lronically, hospitals can replace the care provided by residents with higher cost care provided by
physicians and the federal government will pay the higher prices.

. The proposed rule would eliminate federal funding to reimburse public and private hospitals for
direct GME costs of interns and residents in the hospitals. Residents provide extensive care for
Med¡-Cal patients and having a strong res¡dency program is vital to ensuring a supply of
physicians to provide care ¡n Californ¡a ¡n the tulure. The elimination of this funding could place
critical care in jeopardy, create shortages of medical professionals, and reduce access to care.

¡ Eliminating this funding would lower ihe amount of money the State can pay hospitals (known as
the'upper payment limif which represents maximum amount a State can pay for these
services).

r CMS seeks to "clari!" that costs and
payments associated with Graduate
Medical Education (GME) programs
are not reîmbursable expenditures
for'medicâl ass¡stance' under the
Me<licaid program because they are
not in the statute.

. Congress,iasdelayedthe
lmplemenÞtion of thls regulat¡on
until 5f25/08

Cal¡fornia estimates the following impacts
under this rule:in neoative ¡moacts to oubl¡c and Dlivate hosD¡tals that

. This rule would deny Califomia the ability to pay hospitals the same rates that Medicare

StatÐ of Califomla
2-19-O8

Page I of 5



CALIFORNIA MEDICAID IMPACTS. FEDERAL RULES

ïiiliffiji iiìTiflfinirt,,1ii1t1¡i

:iìiiii;Ìiíiriilr,ij$*r-ß ii]iüt #ilìffiilffifiiffie,iiill,

CMS seeks to invalidate the practice
of States paying all-inclusive rates
for outpatient services and applies
the Medicare definition of outpatient
serv¡ces to Medicaid outpatient
hospital services; restricts costs that
can be counted Ìn the upper
payment limit.
Requires States to calculate a clinic
upper payment l¡mil by making a
comparison on a procedure-by-
procedure basis to the amount
Medicare pays for equivalent
servtces.
Etrøctive 7/3U07 ; Co ng resslon al
moratorlum ptohibiÉ CMS from
taking action to implementthis
røgulation

provide safety net services for Medi-Cal beneficiañes and others by lim¡t¡ng outpatient hospital
services and reducing payments for clin¡c services by changing the upper payment lim¡t

calculations.
Outpatient hospitals prov¡de sign¡f¡cant health care services to Medi-Cal beneficiaries for both
surgery, treatment and at the emergency room. Ouþatient treatment is far less costly than

inpaiient care and taking away the ability to fully reimburse outpatient serv¡ces wilf put pressure

on hosp¡tals to shift outpatient care to inpatient care in order to obtain proper reimbursement.
Califomia's emergency rooms are in a crlsis status and this will lead to further instability if
reimbursement for the cost of care in these areas is significantly reduced
The proposed rule would also require California to calculate a clinic upper payment limit by
making a compar¡son on a procedure-by-procedure basis to the amount Medicare pays for
equivalent serv¡ces. Th¡s is extremely burdensome and complex and its application may result
in Medicaid rates that cannot assure access to services. Glinics are reimbursed at or near cost,
to lhe extent that Med¡care reimbursement is less than costs, the proposed upper payment l¡m¡t

calculations could lead to a reduction in Medicaid payments to clinics.

Loss of approximately $266.41 mill¡on
annually and $1,332 billion over a 5-year
period for ouþatient hospiial
reimbursements.
Potentially puts at risk an unknown
amount of the available federal funding
of $586 million of Safety Net Care Pool
funds under the hospital fìnancing
demonstrat¡on wa¡ver.
Reduces payments to hospiials under
the Disproportionate Share Hospital
(DSH) program resulting in California's
hospitals being unable to claim the full
DSH annual allotrnent of $1.023 billion.
Reduces payments to ten California
counties receiving Health Care
Coverage I nitiative reimbursements for
2007-2010 ($180 million in federal tunds
each year) in order to expand health
care coverage for low-¡ncome,
uninsured individuals pursuant to the
hospital financing demonsüation waiver.

Health Care Provlder Tax€s 12275-Pl
o CMS seeks to clarify a number of

issues in the orig¡nal regulation,
including more stringent language in
applying the hold-harmless test

¡ The new language affords CMS
broader flexibility in identifying
relationships between provÌder taxes
and payment amounts.

c Thø þx rate will öe temporarily
reduced from 6 percentto 5.5
percent eflective 1/1/08 - 9/30/ll

. Using broad interpretation of the "Medicaid payment' provision, CMS can find a violation in
virtually any situation ¡n which prov¡der tax revenues are used to make Medicaid payments to
taxed providers.

. The healih care provider tax rule has long been a financing mechanism available to States,
which is clearly defined under law and existing regulation tor more than 15 years. California has
used health care prov¡der "fees" to significantly improve the quality ol and access to, care in
nursing homes and centers for the developmentally disabled. This financing mechanism is
strongly supported by Cal¡fornia's nurs¡ng home industry and centers for the developmentally
disabled.

. California cunently imposes fees on three classes of providers: lntermediate Care Facilities for
the Developmentally Disables; managed care organizations that serve Medicaid beneficiaries;
and certain freestanding nursing facilities. CMS'S ¡ntended ¡nterpretat¡on of the proposed rule
could make each of these three existing fee programs non-approvable because the fee revenue
is used to fund the non-federal share of increased Medicaid payments that, in some cases, pay
the cost of the fee back to the fee payer.

. lt should be noted ftat the Govemor's health care reform proposal, which was not supported by
the Câlifôrniâ Senate wãs funded. in Dârt- bv fees imoosed on hosoitials. To the extent the

California estimates this rule puts at risk
approx¡mately $540 million annually and
$2.7 billion over a 5-year period in revenue.

Unknown but likely
significant

Stato of cal¡tomla
2-1944
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reform is advanced ¡n the future, using a similar financ¡ng construct of ¡mpos¡ng lees on

hospitals, this rule would jeopardÞe such an approach.

Rehabilitative Services Option
l2i¿61-Pl. CMS seeks to clarify the definition of

rehabilitative services and to
determine the difference between
habìlitaiìve and rehabilitative
servrces.

. Cong¡esshas delayedthe
implamentation of this regulauon
until 6/30/08

The impact of this rule is dependant on how aggressively CMS chooses to interpret the rule's
elements and could have some s¡gnificant negative impacts.

Under California's State Plan, the following services are under the rehab¡litat¡ve opt¡on:
o Some prenatal services to pregnant women
o Drug and alcohol treatment thfough the Department of Alcohol and Drugs (e.9. "Drug Medi-

Cal') specifically impacting the multimillion dollar methadone treatment program

o Adult Day Heâlth Cere
o Rehab mental health serv¡ces through the Specialty Mental Health Services Consolìdation

Waiver
o Chronic dialysis services
o lndependentrehabilìtative centers
Some or all services in these programs may be defined as 'maintenance" services (or

habilitation) as opposed to rehabilitation, and therefore disallowed under the rehabilitation option

of the State Plan.
lf CMS determines that the affected services are allowable Medicaid services, but are
improperly classified under the rehabilitaiion option, CMS will encourage Califomia to seek a
new waiver or to use the 191 5(i) Home and Commun¡ty-Based Services State Plan option (as

outlined under the Deficit Reduction Act [DRA], 2005) to operate the services.

California estimates this rule puts at risk over
$1 billion annually and $5 billion over a 5-
year period for all of these services.

Unknown but likely
signif¡cant

School-Based Admlnlstratlv€ and
Transportation Servlces (2287 -Pl
. CMS seeks to eliminate funding for:

(1) adm¡nistrat¡ve activit¡es
performed by school employees or
contractors or anyone under the
control of a public or private
educational institution, and (2)
transportation from home to school
and back for school-age children
w¡th an ind¡vidualized education or
family service plan.

. Congress hasdelayadthe
implementation of this regulation
unUI 6A10/08

. CurrenUy Medicaid is clai I units

representing more stricts Federal
reimbursements to Pproxi

. Schools perform criti enrollment of childien
into Med¡caid progra le but unenrolled
children into Medîcai and CMS's action to cut
funding for schools to enroll children contradiG their own position of having States enroll
el¡g¡ble children.

o Because children aftend school, schools are a logical place for States' to focus enrollment
activities to meet the mutual State-Federal goal of enrolling all eligible children into these
programs.

. School-based medical fansportation has been a covered Medi-Gal service under the State Plan
since 1993. Federal reimbursements to the schools in FY 05/06 for school-based Íansportation
were in excess of $8 million. Although schools are obl¡gated to prov¡de medical transportation
for studenb served under IDEA, schools will be forced by this loss of funding to reduce the
regularity, frequency, and convenience of such services. Such reductions in service will be felt
esneciallv in low-income rural areas where medical care is least available.

Califomia estimates the following impacts
under this rule:
. MAA will lose approximately $600

million in federal reimbursements over a
S-year period

. School-based transportation will lose
approximately $52 million in federal
reimbursements over a 5-year period.

Unknown but l¡kely
significant

Stata of Callfornla
219{18
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G¡ven the overeach of the regulations and
its ¡mpacts to Med¡caid targeted or case
management service California has not been
able to fully quantify the fiscal impacts of this
regulation. However, based on the
elim¡nation of covered services for the three
targeted groups, it is conseruatively
estimated that $119 million in federal
reimbursements will be lost over the next 5-
year pefiod.

G¡ven the oveneach of
the regulations and its
impacts to Medicaid
targeted or case
management service
California has not been
able to fully quantify
the individuat ¡mpacts
of this regulat¡on.

Known TCM lmpacts:
Eliminates TCM
services to two target
groups: Publ¡c
Guardian and Adult
Probation. Potentially,
Califomia might
conduct 1 00,000 fewer
Medi-Gal beneficiary
TCM encounters.

The rule. which becomes operative March 3, 2008 exceeds the intent and authority of the DRA
and establishes a precedent that future administrations might use to establish similarly extreme
regulations that would not normally be approved by Congress in statute. This overreaching
authority includes the following changes beyond the intent of the DRA provisions:

o Encompasses all forms of case as equaling that of targeted case management including
care management, service coordination, and care coordination without the providing details
about where, when and how these services have been might also fall under this €tegory.

o lmplies that other unidentif¡ed terms as yet to be defined are subject to these provisions as
well as any ent¡ty rendering any given range of case management serv¡ces, using sim¡lar but
d¡fferent terms, ranging from medical case management to bas¡c referral and linkage
assìstance provided by senior centers, communig clinics, rural health clinics and commun¡ty
centers.

o Limits lransitional case management from '180 days to 60 days for individuals trans¡tion¡ng
from ìnstitutions ¡nto community sett¡ngs.

o Requires all case management services to be comprehensive, under one Medicaid case
manager, provided in '15 minute increments and does not allow the identified case manager
to authorize any needed serv¡ces.

o Changing the reimbursement of admin¡strative case management to ihat of TGM without the
enhanced re¡mbursements currently afforded to skilled professÌonal medical personnel i.e.
pay¡ng a,, case management services at the 50 percent federal matching assistance
percentage versus some at 75 percent federal match¡ng ass¡stance percentage when the
services are provided by licensed and/or certified staff.

This one size fits all approach is very problematic given the diverse needs of the vulnerable
populations served under Medi4al and may jeopard¡ze the healih outcomes of these
individuals.
The change in the amount of allowable days for transit¡onal case management services for
¡nd¡viduals transitioning from hospitals back ¡nto the community is contrary to the Supreme Court
Olmstead decision of 1999; policies issued by CMS in a State Medicaid Directois Olmstead
Update #3 issued in 2001; and ihe threatens the success of Money Follows he Person grantees
of which Galifomia is one. Th¡s grant provides enhanced federal funding to States to help with
transition act¡vities/services for Ìndividuals residing in long term care ¡nstitutions who desire to
transition back to home or ¡nto the community.
Medi-Cal's Targeted Case Management f[CM) program currently conducts nearly 300,000
encounters per year to six target groups of eligible beneficiaries through 134 local programs.

This program has been under federal review since FY 2003-04; in light of that review, federal
re¡mbursements for the cost of these TGM services have remained constant at approximately
$50 million per year.
The rule ¡mpacts all eight of California's TCM target groups; services to two targeted groups -
Public Guaidian and Adult Probation are eliminaied; claims for these target groups const¡tute

'argêted case Management
(2237-tFCl
o CMS seeks to define covered case

management services as required
by the DRA, Section 6032 and to
clarif, situations in which Medicaid
w¡ll pay for case management
activities

. The DRA language excluded
specific services from the definition
and retained and clarified
perm¡ssible case management
services in the context of medical
assistance.

. The DRA language also requires
public programs that reimburse for
case management services to have
pilmary responsÌbility for payment of
targeted c€lse management before
Medicaîd payments are made. The
referenced public programs include
chíld welfare, Title V programs,
developmental disability programs
and State mental health and
substance abuse programs.

. Efîectìve3/3/08

State of Callfomla
2-19.{'8
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Fw: Congressman Waxman Request for State Level Analysis of Federal Regulations Page I of2

Schneider, Andy

From: Dave Lucas [Dave.Lucas@wdc.ca.gov]

Sent: Friday, February 22,2008 1:32 PM

To: Schneider, Andy

Subject: FW: Congressman Waxman Request for State Level Analysis of Federal Regulations

lmportance: High

See responses in Blue. I should add that the numbers for TCM are all that we can actually quantify at this point -
we think the impact is substantially larger because of the vast breadth of the rule, but we have no way of
quantifying it.

---- Original Message -----
From: Schneider, Andy <Andy.Schneider@mail.house.gov>
To: Dave Lucas
Sent: Thu Feb 2l 16:19:43 2008
Subject: RE: Congressman Waxman Request for State Level Analysis of Federal Regulations

Dave: Three clariffing questions for the folks in Sacramento.

On the GME rule, I need a one-year (f,rrst year) number. The 5-year number is $739 million. If I add up the 4 bullets above,
I getS248.2 million. Five times that, however, is $1.241 billion, considerably more than 5739 million. Even 5 times $166
million for LA is $830, more than 5739 million. What one-year (first-year) number should I use?

T he $739 five year figure is for the 23 public hospitals - an extra bullet was added in which separated the $739
figure from the public hospital 5-year totals. ion (without the LA
figures) and $1.24 billion over five years - wi you should use

On the School Admin and Transportation rule, I need a one-year (first year) number. The 5 year number is $650 million.
One fifth of that is $130 million. However, the FY5-06 actuals cited are $95 million and $8 million, which total to $103
million. What one-year (first year) number should I use?

ln the descriptor for the CA impacts, we noted the $95 million and $8 million for FY 05/06 however the
information in the fiscal impacts column is updated thus nn e!q_$82¡!!!g!
over 5 years for transportation are the correct S-y_egl r$jM! lized at $130 million.

On the TCM rule, I need a one-year (frrst year) number. I have $l 19 over 5 years. Should I use $24 million, or one-firth of
that, as my one year (first year) number, or something else? the $24 million per year for the five year total of $1 19 is
the number to use

In one or more of these cases, you may not be able to estimate the first year loss, in which case I will just put down "Not
specified". Not a problem. But if you are able to estimate, it would be very nice to have.

Thanks, Andy

2t22t2008



Fw: Congressman Waxman Request for State Level Analysis of Federal Regulations Page2 of 2

From: Dave Lucas [mailto:Dave.Lucas@wdc.cLgov]
Sent: Thursday, February 27,2008 l:45 PM
To: Dave Lucas; Schneider, Andy
Subject: RE: Congressman Waxman Request for State Level Analysis of Federal Regulations

Please let me know when you received this. Thanks.

From: Dave Lucas
Sent: Thursday, February 21,2008 l:43 PM
To:'Schneider, Andy'
Subject: Congressman Waxman Request for State Level Analysis of Federal Regulations
Importance: High

Andy - sorry for the delay. Robert Pear of the NYT has requested this information for a story he is working on and we
wanted you to know that we will be sharing these documents with him in short order as well.

Attached you will find California's response to the Chairman Waxman's request for a State level analysis of the fiscal and
individual impacts of the following regulations:

' Government Provider Cost Limits (CMS 2258-FC)

' Graduate Medical Education (CMS 2279-P)

. Upper Payment Limits on Ouþatient Hospitals (CMS 2213-P)

. Health Care Provider Tax (CMS 2275-P)

' Rehabilitative Services Option (CMS 2261-P)

' School-Based Administrative and Transportation Services (CMS 2287-P)

' Targeted Case Management (CMS 2237-IFC)

Please let Stan or I know if we can be of further assistance to you on this matter - We have also attached the word document
of the scorecard in case the information is needed for incorporation into a larger document. Thank you

2t2212008


