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Thank you for your January 76,2008, request that the New Hampshire Department of Health and
Human Services (Department) comment on the regulatory changes proposed by the Centers for Medicare
and Medicaid Services (CMS). The changes proposed by CMS will have a significant impact on New
Hampshire's Medicaid program and the citizens of the State. The following analysis should assist the
Committee in understanding the effect of these proposed regulatory changes.

The speed with which the proposed regulations are being pushed is of great concern to the
Department. The regulations impose significant policy changes that will substantially impact New
Hampshire's Medicaid operations. The Department has not been given sufficient time to truly evaluate
the impacts of some of these sweeping changes. The Deparhment has also not been given sufficient time
to adapt its program in order to come into compliance with the new regulations.

Cost Limits for Public Providers (CMS 2258-FC)

New Hampshire is one of seventeen states commenting on these proposed rules, filing initial
comments on March 20,2007 and supplementary comments on July 13,2007. The proposed regulation
seeks to limit New Hampshire's ability to utilize several types of Medicaid financing mechanisms by
adding new language to define a "unit of government" and by establishing minimum requirements for
documenting Medicaid costs when using a Certified Public Expenditure (CPE). The regulation also limits
New Hampshire's ability to utilize the intergovernmental transfer process and limits health care providers
operated by units of government to Medicaid reimbursement that does not exceed the cost of providing
covered services to eligible Medicaid recipients. Further, the regulation explicitly requires that all health
care providers receive and retain the total computable amount of their Medicaid payments. Finally, with
the exception of the cost limits on reimbursement, the regulation makes the above requirements
applicable to the State Childrens' Health Insurance Program (SCHIP).
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The proposed regulation could prevent New Hampshire Medicaid from accepting sources of
funding that have traditionally been used to support the state match required in SCHIP and impact the
State's ability to provide insurance coverage for 3,000 children already enrolled in the SCHIP program.
Further, the regulation may also prohibit the coverage of certain administrative costs associated with state
Medicaid contracts. Such restrictions would have a significant impact on the State's budget.

The proposed rules create a significant administrative burden on both government providers and
state Medicaid agencies. The proposed rules require that municipal, county and school dishicts supported
with public tax monies submit annual certifications of their tax-supported status, along with lengtþ,
detailed annual financial reports to prove they are not being reimbursed more than one hundred percent of
cost. Additionally, state Medicaid agencies are expected to review and audit these reports annually. New
Hampshire has eleven county nursing homes and more than two hundred twenty-five schools that are
supported with public tax money; all of these enrolled Medicaid providers would be subject to the new
certifi cation and reporting regulations.

The proposed rule also requires that the non-federal share of matching funds derived from local,
county and school districts must be under the administrative control of the state Medicaid agency prior to
the expenditure of those funds for allowable Medicaid services.

Pavment for Graduate Medical Education (CMS 2279-P)

The proposed regulation states that graduate medical education (GME) payments are not an
allowable cost or payment for medical assistance eligible for federal financial participation (FFP) under
Medicaid State Plans. In other words, CMS will not consider funding for GME as expenditures for a

covered Medicaid service. CMS proposes to amend 42 CFR ç 447.20I by adding a new section (c) to
indicate that GME cannot be included as part of any payment methodology in Medicaid State Plans.
CMS also proposes to amend 42 CFR ç 447.257 and 42 CFR $ 447.304 to state that FFP is no longer
available for any reimbursement that includes or specifically pays for GME.

On May 25,2007, a one-year legislative moratorium was enacted prohibiting CMS from taking
"any action to... promulgate or implement any rule or provisions restricting payments for graduate
medical education under the Medicaid program" (P.L. 110-28, Sec. 7002(a)(1XC)). Thus, the proposed
regulation prohibiting GME payments appears to be contrary to legislative intent. The American Public
Human Services Association (APHSA) raised this issue in an October 29,2007,letíer sent to Kerry
'Weems, Acting Administrator for CMS.

The Department recognizes the importance of having qualified and well-trained physicians
deliver patient care. The proposed rule prohibiting GME payments to such hospitals will impact four of
New Hampshire's largest hospital providers in the areas of both primary care and emergency services.
These hospitals served a total of 29,862 Medicaid recipients providing over 109,000 visits in fiscal year
2007 (July 7,2006 - June 30,2007). The proposed regulation will result in a total loss of $1,639,000 in
funds per year to these hospitals. The Department submitted it's own separate comments on these
proposed rules on J:une21,2007.
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Payment for Hospital Outpatient Services (CMS 2213-P)

The proposed regulation seeks to clarify and restrict the amount Medicaid can pay for hospital
ouþatient services. The regulation accomplishes this by requiring Medicaid to follow Medicare rules for
service definitions and enforcing the Medicare upper payment limit (UPL) based on those definitions.
Under the proposal, the definitions of ouþatient hospital services and the UPL requirements for those
services would undergo significant revision to determine the reasonable estimate of what Medicare would
pay for equivalent Medicaid services in a privately operated ouþatient facility

In order to avoid confusion, the regulation must be able to be applied consistently to all types of
providers; hospitals, physician groups, clinics, and ambulatory surgical care centers are all providers
whose payments would be included under the regulation. If the regulation is unclear, it will be extremely
difficult to determine the allowable Medicaid payment rate and create an administrative burden on the
State and providers. Presently, New Hampshire is working on developing an Outpatient Prospective
Payment System (OPPS).

Provider Taxes (CMS 2275-P)

This regulation codifies the maximum amount that a state may receive from a health care-related
tax and temporarily reduces the permissible tax rate to 5.5 percent from January 1, 2008, through
September 30,2011. This regulation became effective on January 1, 2008. This regulation did not allow
New Hampshire sufficient time to properly plan for this reduction in the permissible tax rate and will
result in a net reduction in New Hampshire general funds of $1,400,000. While the Department missed
the comment submission deadline, it had intended to join with eighteen other states in commenting on
these proposed rules. These proposed rules allow the CMS "negotiate" tax rates lower than 5.5 percent if
it so chooses. There are no criteria identified as to how CMS would determine a lower taxrute would be
determined or approved.

Coverage of Rehabilitative Services (CMS 2261-P)

On October 8,2007, and October ll,2007,the Department sent letters with its analysis of this
proposed regulation to CMS. In its letter, the Department made several recommendations to CMS
regarding the proposed changes to coverage for rehabilitative services. Rather than restate the contents of
the letter, a copy of the letter is attached for the Committee's review. The Department also jointly
submitted additional comments as one of fifteen states on October 12,2007. (AttachmentA, letterdated
October 8, 2007 , and letter dated Octob er ll , 2007).

, Payments for Costs of School Administrative and Transportation Services (CMS 2287-P)

On October 25,2007, the Department sent a letter with its analysis of this proposed regulation to
CMS. In its letter the Department requested that CMS reconsider the proposed revisions to the coverage
of transportation and administrative costs under the Medicaid to Schools Program. Rather than restate the
contents of the letter, a copy of the letter has been attached for the Committee's review. (Attachment B,
letter dated October 25,2007). The Department also jointly submitted comments as one of fourteen states
on November 5.2007.
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Revisions to Procedures for the Departmental Appeals Board (45 CFR 16: NPRM 72 FR 73708)

Congress commissioned the Departmental Appeals Board (DAB) to allow states the ability to
seek reconsideration of decisions of the Secretary of the Department of Health and Human Services. The
Appellate Division provides an impartial tribunal that adjudicates disputes between the states and the

federal government. The regulation proposes significant changes to the current process.

On January 28,2008, New Hampshire, along with sixteen other states, filed joint comments with
the United States Department of Health and Human Services in opposition to the proposed rule. It is the

Department's understanding that a number of other states also filed comments in opposition to the
proposed regulation. A copy of those joint comments is attached for the Committee's review.
(Attachment C).

Targeted Case Management (CMS-2237-IFC)

New Hampshire, along with twenty-two other states and state Medicaid agencies, filed joint
comments with the United States Deparlment of Health and Human Services in opposition to the

proposed rule on February 4,2008. The Commenting states requested that CMS suspend the interim final
rule pending modification. A copy of those joint comments is attached for the Committee's review.
(Attachment D).

These comments should provide some insight into the specific issues facing New Hampshire
should the proposed regulations become law. Once again, the Department extends its thanks to you and

the Committee for your request for our response. If you have any further questions, please to not hesitate

to contact me.

Sincerelv. n

Ð,;t,C-. f(4-
Nicholas A. Toumpas 

ICommissioner V
cc: His Excellency, Governor John H. Lynch

The Honorable Tom Davis
Kathleen A. Dunn, Acting Medicaid Director

Enclosures
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October 8,2007

Centers for Medicare and Medicaid Services
.U.S. Departnrent of Health and Human Sen,lces
Attn: CMS-2261-P
P.O. Box 8018

Baltinrore, Maryland 21244-8018

To Whom It May Concern:

State of New Hampshire

Comments on Coverage for Rehabilitative Seri'ices Proposed Rules
42 CFR Parts 440 and 441

CMS-2261-P

Non-covered ser\/ices : 441 .45 (b)

This section infroduces a u,hoie new concept into Medicaid, one that conflicts wíth federal statutory
lequirements, it denies Medicaid co\¡erage for covered senices to covered individuals if such services
are furnished tluough anothel program, including when they are considered "intrinsic elements" of
that prograrn. There is little clariry in the regulation on ho.¡, this provision would be applied, as the
regulation provides no guidance on how to determine u,hether a señ/ice is an "intrinsic element" of
another program.

There appear to be only two situations in r¡,hich Medicajd n-right have been paying for services that
fall under this test, EitheL a .provider bìlls Medicaid for a sen'ice u,hich is not a Medicaid-covered
sert,ice B, iu lr4lich case this is a fraud-abuse issue and does not warrant a change in rule for all
providels and slrs¡s111s. Or CMS is concemed that noii-medical programs are fumishing Medicaid-
covered sen'ices (and ureeting all Medicaid requirements) but irave othel resources avaiiable to them
fol providing the seri'ice (even though these other resources ar-e generalll, targeted to non-N4edicaid
individuals). hr the latteL case, u,hat is tire legal basis fol denying fedelal firrancial pai'ticipation for
tlie Medicaid-covered individual ?

Furthemrore, feu,of tlle other cited proglalls irave a clear iegal obligatron to provide these selvices or
have the resources to do so. Without levision, this neu, lule r¡,ouid conflict u,ith the federal statutory
mandate to plovide all rnedically necessaÐ, seLvices covered b), the state Medicaid plan, and for
children, alì medicall)r rlecessall/ setvices covered by 42 U,S.C. $ 1396d(a), See 42 U.S.C. S$
1396a(a)(i0), 1396d(r). The net result of tliis neu,r'ule u'ill be thatMedicaid-eligible individuals u,ill
be denied sen,ices, both by Medicaid and b1, the othel cited program (due to lack of resources in the



other progratti). Thus, tire I'ule effectii,el), delties thel:l rttedically necessar), Medjcaid services, in
dilect contradictíou ol' the statute

New Hanrpshile is concerrred thal children in fostel cale, child welfare, and juvenile justice fiuveniles
that are not placed in secule detention or ,¡,ildetress facilities) may be r-rnfailll, resh'icted fron
receiviug nredicall¡, liecessary rehabilitative ser'\/ices for tlre sole reason that these children are
involvedwithfostercare,childwelfareorjuvenilejusticesystems. Theproposedruledoesnotdefine
"intrinsic elements of proglams other than Medicaid," The Code of Federal Regr,riations at 1356.60
Fiscal Requirenrents (Title r\/-E) specificalll, prohibit States fi'onr clainring Title IV-E federal
financial participation (FFP) for medical or rehabilitative services as "Allowable adminisn'ative costs
do not include the costs of social services ploi'ided to the'child, the cliiJd's famiJl, or foster family
which provide counseling ol' freatnlent to ameliorate or renred¡, personal problems, behaviors or honre
conditions." In addition, tlre Child Welfale Policy Manual at 8,18 Title fV-E Administratjve
FLrnctiolls/Costs. Allou,able Costs - Foster Cale Maintenance Paynlents Progralr in the answer under

Question #1 further clarifies by stating "Exampies of non-reimbursable services inciude counseling,
homenral<er or housing services and assisting in reuniting families. Tliese sen,ices are not
reimbursable regardless of the credentials or training of the provider, e.g. these services provided by a

caseworlcer are unallowable. Further, they are not reimbursable regardless of whether they are
provided on a single occasion or as part of a series." Further in the same section of the Child'Welfare
Policy Manual under Question#4 it is stated "Iu accordance with sections a7a@)Q) and 475 (a) of
the Social Security Acf and 45 CFR 1356.60 (c), adminishative costs for the processing and
management of health care sen,ices for foster children under Title IV-E are not aliowable." Section
475(4) of the Social Securify Act defìnes the term "foster care maintenance payments" as o'payments

to cover the cost of (and cost of províding) food, ciothing, shelter, daily supervision, school supplies,
a child's personal incidentals, liabilily insurance with respect to a child and reasonable fravel to the
child's home for r¡isitation." Cleariy the major funding source for chiid welfare outside of Medicaid
ís Title IV-E, which strictly prohibits payn'rent for medical, or social services provided to children in
foster care, child welfare or juveniie justice,

Recommendatiott:
Neu,Hampshire sfi'onglyrecommends that this entire section be dropped, because it conflicts r¡,ith the
Medicaid stafute,

Alternatively, tire section should be clarified and narrowed so as to focus on situations u,here an entify
(e.g, an insurer') has a specific legal obligation to pay for the services for the specific Medicaid-
covered individual. Programs operated through capped o:' disc¡etionary appropriations from states or
localities should be specificalh,excluded t'om this provision.

The preanibie states that Medicaid-eligible individuals in programs run by other agencies are entitied
to any rehabilitative service that u,ould irave been plovided to individuals outside of those otirer
progïams, Tiie preamble also malces clear ihat Medlcaid rehabilitative services must be coordinated
with sen,ices furnished b), otirer prog'arrs. Tire regulation should include this language.

It is especiall1, important that urental health providels be able to worlc with children and adults with
serious firental disolders in all apploprìate settings, Fol' children, the school day can be an especrally
critical time, While classrooni aides nay not be eligible mental heaitli ploviders, the plesence of a

mental health providet'in the classroonl to address a specific child's functional impaimrents should be
a covered sen,ice.



Sinrilai'ly, a child u,ith a serious nrentaì disorder being reLrnifiecl with its fanrily may lrave specific
issLres directl¡,stemnting fi'onl the llenfal disol'del'. Mental health rehaìrilitatiolr senices to addl'ess
these problenrs (as distincf frorir generic reLlnification sel'r,ices) should be covered.

Neu, Hampshire recournrends that tlle Final Rule clearl¡, state that children in foster cal'e, child
u,elfare ol juvenile justice are entitled to receive rledicalll, necessar)/ rehairilitative services and that
such children are uot prohibited fi'onl l'eceiving rellabilitative sen,ices based on the sole facl that thelr
are involved in the fosfer cal'e, child r¡,elfare o:' juvenile justice systems.

Tlrerapeutic Foster Care: 447,45(bxlXÍ)-
The regulation denies payment for thelapeutic foster care as a single progl'am, r'equiring instead tirat
each component part be separatell, bi11ed.

Therapeutic foster care is the least resh'ictive out-of-home placenrent for a child u,ith a serious mental
disorder. Therapeutic foster care is a widel¡, covered evidence-based practice u,ith more than half a
dozen controlled clinical trials demonstrating in,proved outcomes (see the Reporl on Mental Health
from the U.S. Surgeon Genelal). The altemative for most such children would be inrmediate
piacement in an institutional setting, such as a residential treatment program or psychíatr'ìc hospital, at
si gnifi cantly hi gher expense.

if statesarenotableto cÍeateapackage of coveredservjcessuchastherapeuticfostercareandpal,on
that basis, this will resultin inefficiencies and raise adminisfrative costs,

Recomntendøtiott:
Therapeutic foster care should be iisted as a covered rehabiiitation sen,ice for children with serious
mental disorders at imminent rislc of placement in a residential treatment facility. States should be
given the discretjon to define therapeutic foster care as a single sen'ice and pa¡, through a case rate,
daily rate or other appropriate mechanism.

Language should also be inciuded in 441,45(b)(1)(i) to claif¡, that any covered rehabilitation service
may always be fumished by mentâ1 health rehabiiitation providers to children in therapeutic foster

Rehabilitative Services : a41.4 5 (a)(2)-

This section limits rehabilitative services to those furnished for the maximumreduction of physical or
mental disabili¡' and restoration of the individual to the best possible functional level, as defined in
the law, Ho'u,ever, it would be helpful to reiterate here when services ma)/ be furnished to retain or
lnaintain functioniirg.

It would also be valuable to include the ianguage nor¡,in the plearnble (page 45204) regardirrg hor¡,to
detennine u,hether a particulal service is a l'ehabilitation sen'ice, based on its purpose.

Reconune ndntiott:

Insert additional lauguage info 441.a5@)(2)" to descr-ibe u'hen sen'ices r11a)/ ire fumìshed u,ith tire goal
of retaining or maintaining functioning.

insert additional language into this section (fi'om the preamble) to state that jt is helpful to scrutinize



flre purpose of the service as defined in the care plarr in order to deternrine u,hethel a specific sen ice
is a coveled lehabilitative benefit.

Defìnition of' Restorative Services : 440,130(tl)(I )(rri)-

This definition stipr-rlates thal restolative services ale those that enable an individual to perfornr a

function, and that the irdividual does not have to have actually performed tÌle fiuictiorr in the past.

This language is cl'itjcal, as loss of function rnay l1¿u. occurled long before restorative services are
provided. This rvoLllcl be particulall), true for children, as solne functions 1U), not have been possible
(or age-appropriate) at an earlier date. TheregLtlation needs rrodification to maice the nreaning of this
section clearer'.

This definition also includes as appropriate rehabilitation sen,ices designed to maintain cun'ent level
of functioning but only rvhen necessarJ/ io help an indir,ídual achieve rehabilitation goal, While
rehabilitation services should not be custodial, for people with serious mental or emotional
disabilities, continuationof rehabilitative services is at times essential to refain theil functional Ievel.
Failure to provide a supportive ievel of rehabilitation would result in deterioration, necessitating a
reinstatement of intensive services. There is concern that states and providers u,ill interpret the current
proposed regulation as prohibiting co\/erâge of sen,ices necessary for retention of improved
functioning and for maintaining the highest possible functional level, leading individuals to
deteriorate to the poini u'here they will be elígible for sen,ices. This serves no one's interest.

Section 1901 of the statute specifical.iy authorizes funds for "rehabilitation and other services" to help
individuals "retain" capabiliry for independence and self-care. This provides authorify for Cli4S to
ailou, states to furnish sen,ices that wili maintain an individual's functional ieve1,

Neu,Hampshire has concern with the above language, as chiidren's developmentai issues must be
considered when determining lvhether a service is "habilitation" or "rehabihtation." It is well
documented in various studies that children in placement suffer from developmental delays in much
greater numbers than children r¡'ho ale not in the foster care system as a result of the neglect or abuse
that brought theni into the foster care system, These same children, had they not experienced the
neglect or abuses, Í1â), ¡s1,e¡ have experienced such developmental delays. Iiesisting that there be a
blacl< and \^,hite distinguishing of nledically necessary sen/ices as either "habilitation" or
"rehabilitation" based on whether or not the nledical services will restore a child to theil' best
functional level or heip a child to acquire neu, functional abilities will increase an already extensive
adnlinistrative burden in ploviding children witli rehabilitation services as a result of the requirements
contained in this ploposed rule.

Recommendati.ott:

Furthel' clarif¡, that a child need not denronstrate that he or she v/as ollce capabie of perforrning a

specific taslc in the past if it was not possible or age-appl'opriate for the child to have done so.

Specifically, the language should state that restoratir¿e seivices include services to enable a child to
achieve age-âppropriate gi'ou,th and development and that it is not necessal)/ that the child actually
perfomted tire activif¡, in the past. (Note, this pllasi¡g is talcen from cun'ent CMS legulatio¡ of
nranaged care plans at 42CFR a38.210(a)(4XiiXB)). Al example of a child who was deveiopmentally
on fraclc to perfomr a function, but did not because it u,as not yet age-appropriate would be helpful.
Cun-entl1,, the regulation oniy, has an example of an adu1t.



Second, l'evise the definitioli of u,llelr sel'r,ices nla)/ be fr-rrnished to nrailltain functroning to include as

an acceptable goal of a rehabilitation plan the letaining of functional level for individr"rals u'ho can be

expected to otheru,ise deteliol'ate.

Reìaterl l\{ed icaid Reha bilitation Issr¡es :

1) Pat,nrertt arlrl Accountirtg f'or Serl'ices

AlthoLrgh not specifically described in this t'egulation, recent CMS insistence on accounfing and

bíìling fol'sel'r,icesthrough i5-nljnurte íncl'enrents and denyingpayment tlrrouglr dail¡, ¡¿1s5, case rates

and sinlilar arrangements is sLrpported by language in the regulation, at least by inference,

These new shifts in rate-setting methodolog y are not efficient and, rl]oreover, ale extremely
deh'inlelltal to tlre provision of the evidence-based mental health sen,ices that are increasingly being
offered as a package of intertwinecl interventions delivered flexibly. These services include assertive
connuniry treatment, nrultisystemìc tirerapy, da1, ¡.¡oO t-tation services, therapeutic foster care and
others.

There are altemative u/a)rs to hold states accountable for ensuring that non-covered activities are not
reimbursed. For example, it is possible to devise rate structul'es that do not pay providers for time
spent on non-col,ered activities, br.lf that renlove the currently intposed extreme administrative burden.

The requirements in this legulation regarding sert ice planning and documentation are relevant here.
The ner¡, rules should negate the need for overiy prescriptive micro-management of Medicaid
providers.

Reconntendøtiott:

'It is strongll/ urged that CMS work with other federal agencies, states and the field to devise payrnent
methodologies that support the best practice and the most successfui outcomes for chiidren and adults
with mental disorders. Recent announcelnents about limiting payment to single fees for single
activities and interventions should be withdrawn.

2)EPSDT Mandate

The regulation appears to ignore the Title XIX mandate that children under age 27 are eligible for all
federai Medicaid-covered sen,ices, r'egaldless of whether that service is defined in the state plan or
covered for adults. In several places, tire regulation needs to be amended to reflect the EPSDT
plovision.

Reconunendatiott:

Section 441.45(a), iusert a nsw pâragraph clearll,stating tirat states must ensure that children receive
all federall¡, coveLed Medicaid rehabilitatron services r¡4ren medicaily ¡eç"rsary to cou'ect or
ameiiorate a plr¡,5iç¿1 or mental iliness or condìtion

Section 441,45(b) (4), rvhich refers to services hai,ing to be targeted under tile state's plan, should be
amended to l'eference EPSDT for cirildren.



Section a41.a5þ)(5) should clarif¡, ¡¡21 even when the state plan does no1 inclr,rde certain
rehabilitative sel'\/ices, these sen,ices lnust llonetheless be urade available to children u,hen uredicalìy
llecessar)/.

, Sittcerely,

''-- '-'l .r ', ./')l,'/ Ì- ,/'//)^.-
/ lái,tt..t:z;1,'L,Gl/ú.-.ztÁ

Nancy LIRollins
Directol', Divisiou of Comnuilily
Based Care Services

Cc; The Honolable John H, Lynch, Govelnor of Neu,Hampshire
The l{onorable iudd Gregg, U.S. Senate

The Honorable Jolm E. Sununu. U.S. Senate

The Honorable CaroiShea-Porter, U.S. House of Representatives

The Honorable Paul V/, Hodes, U.S. House of Representatives

The Honorable Sl,lvia Larsen, President of the N,H, Senate

The Honorable Terie Norelli, Speaker of the N.H. House of Representatives

The Honorable Lou D'Aliesandro, Chair, N.H. Senate Finance Committee
The Honorable Marjorie Smith, Chair, N.H. House of Representatives Finance Conmrittee
The Honorable I¡is [¡. Estabrook, Chair, N.H. Senate Health and Human Services Conrmiftee

and, N.H. Senate Education Committee
The Honorable Cindy Rosenwald, Chair, N.H. House of Representatives, Health and Human

Serrnces Committee
The Honorable Emma Rous, Chair, N.H. House of Representatives Education Committee
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DEPARTMENT OF EDUCATiON
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October 11,2007

Centers for Medicare & Medicaid Services

Department of Health and Human Servjces

ATTN: CMS-2261P
PO Box 801 8

Baltimore, MD 21244-80 1 8

Dear Sir or Madam:

The New Hampshire Department of Health and Human Services and Department of
Education are writing to provide their comments in response to the proposed changes to Section

1905 (aX13), the Rehabilitation Option pubiished in Federal Register dated August 13, 2007,

Volume 72, Number 155, pages 45201 - 45213.

The State of New Hampshire's Medicaid to Schools program is filed in the State Medicaid
Plan under the "Rehabilitation Option," The current arrangement has enabied New Hampshire to
meet the needs of children receiving covered Medicaid Services as part of an individualized
educational progïam as defined under the individuals with Disabilities Education Improvement
Act (IDEA). The NH Medicaid to Schools program generates approximately $18 million in
federai funds annuaily to provide the health related supports necessary for children with
disabilities to access a free and appropriate education, as mandated under IDEA. This program has

been successfully implemented in NH since 1990 and currently benefits over 9,000 children with
disabilities on an annual basis, The rule as proposed by CMS would severeiy restrict the

flexibiiity of the current program, impose substantial new record lceeping requirements on

providers, and more importantly specifically exclude heaith services provided within educational

settings.

Relative to iimitation of rehabilitation services, the proposed rule states:

In section 441.45 (bX1)-(bX8) we set forth limitations on

coverage of rehabilitation services in this proposed rule. 'We

proposed in section 441.45 (bX1) that coverage of rehabìlitation
services would not include services that are fumished through a

non-nedicai progranl as eithel'a benefit or adminishative activify,
including programs other than Medicaid, such as fostet' care, child
welfare, education, child care, vocational and pre-vocational
training, housing, parole and plobation, juvenile justice or public
-,,^,.J:^*^L;*BUlrt UrArròrlrP,



Centers for Medicare & Medicaid Services
October'11.2007
Page Two

This language would elirninate NH's Medicaicl to Schools Program. We believe that tire
proposed limitation of educational settings is not consistent with the Medicare Catastrophic Aid
regulations which state that Medicaid covered reimbursable services cannot be denied
reimbursement simply because they are part of an educational plan. Further, this change would
shift the costs of tite unfunded mandate under federalIDEA to the state and local levels.

We respectfully lequest that CMS reconsider the proposed revisions to the "r'ehabilitation
optíon" ol specifically exempt Medicaid to Schools programs that are currentiy reguiated by both
IDEA and Medicaid requirements,

Sincerely, fi t\
\t"V.rc--\j^JG.-_f'=
Nicholas A. Toumpa, \
Acting Commissioner
DHHS

"ry"nl
ñAØa4"{-V
Lyonel B. Tracy
Commissioner
DOE

cçi The Honorable Govemor John H. Lynch
The Honorable Judd Gregg, U.S. Senator

The Honorabie John E. Sununu, U.S. Senator

The Honorable Carol Shea-Porter, U.S. Representative
The Honorable Paui S/. Hodes, U.S. Representative
The Honorable Sylvia B. Larsen, Senate President
The Honorable Terie Norelli, Spealcer of the House
The Honorable Lou D'Aliesando, Chair, Senate Finance
The Honorable Ma¡orie Smith, Chair, House Finance
The Honorable Emma L. Rous, Chair, House Education Committee
The Honorable Iris W. Estabrook, Chair, Senate Health and Human Services Committee
The Honorable Cindy Rosenwald, Chair, House Heath, Human Services and Eiderly Affairs Committee
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Acting Comnrlssíoner
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Centers for Medica¡e & Medicaid Services
Dupanmenr of Flealth and Human Services
ATTN; CMS-2287-P, Maiì Stop S3_14_Zz
7500 Secruiry Blvd
Baltimore, lvfD 21244

Dear Sir or Madam:

,il:I:,9":r:.T:r^l:o"Tenr of Hearth and Human services and Deparrrnent of Education

lliï,"Xr,*Ì,i:*l}:'.i,::Ïî:,_*-:",J::,:torr,.p.oposiil'.'"'är"ËËfr ilä'¿,,ïï:::;
Eri440,

published
5 t403.

rhe Federal Regisrur dated Scptember 7, ZOO7, Volume 72, Number 173, pages SI3g7 -

Transpo¡îation

Historically, cMS has ailowed Medicaid reimbursernent for specialìy modifìed vehicles used tokansport child¡en with disabili¡ies rc receive covered señ.ices in their i¡dividualized Education plan(IEP), as described undø the Individuals with Disabilitie.s Education Improvernsnt Act (IDEA), Theproposed rule would resÌrict reimbursement Io transportation of school age children from school to a non-school based Provider that bills under the Medicaid hogram. Elimination of ¡eimbursemenr for vehiclesspecially modified due to a child's disability u, 
^ 

.orr"iub¡e rransportatjon servíce would ¡esult in a lossto local NH school disrricts of approximatery. $3.5 mi[ion annuaily.

It is our belief rhat vehicle modifications are, in fact, a coverable service undø the MedicaidProgram as demonstrated by Vehicìe Modifications included under Home and com¡nunity Based carcwaivers (I{cBc)' Although the Mcdicaid_-to Schools trogram is not a HcBc, it is ou¡ position tharEarly Periodic screening, Diagnosis, and Treatm.nt rrog¡ãm- (EPSDT) would 
"tto* "ou"*ge of thismedically necessâry se¡vice. in addition, this proposea Jh"ng" would shift the cosrs of the unfundedmandarc under fedaal IDEA ro Srate and local leveis.

Adminisrative Costs
There are two mcthods for receiving Federa) Financial PanÍcìpation (FFp) for costs relared roadministration of the Medicaid to schools hogror. The fìrsr method lnuolveì a¿iinisrrarive claimingas a distinct set of activities reimbursable to.entities implementing the Medicaid to schools program. Thesecond method is the inclusion of an administrative cost alloweias part of a rate sfrucn¡re. The Sm re ofNH's Medicaid to Schools Program utilizes a fee for service model, and when rales were est¿blished for
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covered services in a child's IËP, an adnrinistrative percenrage was built into the cost formula.Participating NH school districts bill their actual covered ðosts and 
"re 

reimbursed fifly percent (50%) oftheir actual costs or 50% ol the rate as established by the state, whichever is less. I¡ calculating theiractual billable costs, districts are alìowed. to incìude up to t"n p".."nt as an administrative cost whenappropriately documented in ¡heir actual cost calculåting methodologies. This is similar ro orherMedicaid providers who include administrative costs as part of their program expenditurcs. Theproposed rule would climinate coverâge for administrative funcrions. G.,"* rhat NH,s local schooldistricts receive approximarcly $18 mililon in reimbursemenr annually, rhe Statc would anticipate schooldis¡ricts ìosing up ro $1.8 mjllion on a yearly basis.

'fhe Medicaid to-schools Program has been successfully ímplemented in NH since 1990 andcwrently benefits over 9,000 children wírh disabllities on .n 
^nìu.t 

båsis, As indicated previously, it isour position that the proposed changes would shifr the cosæ of the unfundea r"ieål mandares underIDEA to the state and local levels. Additionally, we believe that the proposed changes are not consistenrwith the Medicare carastrophic Qeverage Acr of 1988 which stares thâr Medicaid covered servicesca¡not be denied reimburscrnent simply beca.use. they are pan of an education plan. Vehiclemodif¡cations and adminisha¡ive costs are, recognized reimbursable Medicaid services.

we respectfully requesr that CMS reoonside¡ ¡he proposed revisions to the coverage ofTransponation and Adminisr¡ative costs under rhe Medicaid to ôchools hogram.

Sincerely,kÆ/
Acting Commissione¡ z
NH DHHS

4*_4øtu7
ryoKetB. Tracy
Commissioner
NH DOE

His Excellency, Govemor John H. Lynch
The Honorable US Senaror Judd Grelg
The Honorable US Senator John E. Sununu
The Honorable US Represenrative Carol Shea-porter
The Honorable US Reprcsentative paul W. Hodes
The Honorable Sylvia B. Larsen, Senate presidenr
The Honorable Terie Norelli, Speaker of rhe House
The Honorabie Lou D'Allesando, Chair, Senate Finance
The Honorable Marjorie Smirh, Chair, House Finance
The Honorable Emma L. Rous, chair, House Education commit¡ee
The Honorable Iris w. Estabrook, chair, senatc Hearth and Human Services committee
The Honorable Cindy Rosenwald, Chair, House Health, Human Servrces and Elderly AffairsCornminee


