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Findings: 
 
• Jobs lost in construction, manufacturing, and administrative and support services 

represent almost 2/3 of the total jobs lost since May 2008. These hardest hit 
industries have seen little improvement in employment rates since the beginning 
of the recession.   

 
• Small businesses are the engines that propel the American economy forward – 

they provide half of all private sector jobs and they represent 99.7 percent of all 
employer firms – totaling over 27 million businesses in this country.  However, 
according to a recent survey, only four percent of small businesses indicate that 
they plan to create new jobs in the next few months. 

 
• As important as small businesses are to the growth and prosperity of the 

American economy, they are also the most sensitive to the burden imposed by 
federal regulations.  According to one study, small firms bear a regulatory cost of 
$10,585 per employee whereas large firms with more than 500 employees incur a 
cost of $7,755 per employee to comply with Federal regulations.  

 
• The proprietor of a small business typically serves as the regulatory enforcer 

within her company – a role that is difficult to perform when so many other tasks 
need to be fulfilled, and when regulations are crafted that fail to take this 
challenging situation into account.  

 
• Manufacturing is the industry hit the hardest by regulatory costs, with per firm 

costs at $688,944 – half a million dollars greater than the national average cost for 
all industries. 

 
• Small manufacturers bear a proportionally larger regulatory burden with an 

estimated cost of $26,316 per employee – more than double the burden that is 
faced by larger manufacturers. 

 
• The significant regulatory burden on American manufacturers complicates their 

ability to compete with international trade partners.  According to research 
commissioned by the National Association of Manufacturers, “structural costs 
imposed on U.S. manufacturers including regulation create a 17.6 percent cost 
disadvantage when compared with nine major industrialized countries.” 

 
• Uncertainty of future regulation chills capital formation and can leave U.S. 

businesses with less investment capital if the money is diverted to foreign 
markets. 

 
• Environmental Protection Agency (EPA) revocation of a longstanding and 

legitimate permit to operate at the Spruce No. 1 coal mine in Logan County, West 
Virginia provides a prime example of government action that job creators say 
creates significant uncertainty and exerts a chilling effect on future investment. 



 

 
• As regulators in the United States may be creating unnecessary regulatory 

uncertainty, our international competitors are seeking to entice America’s 
potential job creators to set up shop within their borders - taking steps to make 
their countries more attractive to foreign investors.   

 
• In many cases the benefits to society of a new regulation can outweigh these 

costs.  For example, government-required nutrition labels on food products 
provide consumers with important information about the products they consume 
in a uniform format.   

 
• EPA’s handling of the Boiler Heater Maximum Achievable Control Technology 

(Boiler MACT), is an example of the Agency getting the cost benefit balance 
wrong.  By the agency’s own admission, the proposed rule was too aggressive and 
was not informed by adequate information about the affected industries.  
However, due to a court order, and EPA’s initial aggressive approach to 
implementation, EPA will be forced to issue Boiler MACT by February 20, 2011. 

 
• The debate over the impact of federal regulation lies not in whether an agency 

should regulate, rather with how the agency exercises the discretion that Congress 
has granted to it.   

 
• The administrative process to develop rules and regulations should be executed 

with maximum transparency and predictability, while also providing the regulated 
community with a meaningful opportunity for dialogue with those crafting the 
regulatory mandates.   

 
• On January 21, 2011, President Obama issued E.O. 13563 directing agencies to 

“take into account…the cost of cumulative regulations.” This directive is an 
important step towards understanding how the Federal government should work 
with the private sector.  Job creators do not live in a world where they are only 
subject to one regulation issued by one agency.  Rather, job creators are subject to 
a myriad of regulations and compliance obligations.   

 
• The utilities sector offers fertile ground to begin to understand how federal 

agencies should take into account the cumulative impact of regulations: from 
early 2009 to 2017, the industry will have to contend with no less than 35 separate 
regulatory deadlines.  Those affected say looming regulatory changes have 
already caused two power plants to shut down early.  

 
• While the Department of Labor has pulled back on two of its most controversial 

proposals, OSHA noise standards and OSHA Form 300 Musculoskeletal 
Disorders (MSD) reporting requirements; job creators expressed significant 
concern for the OSHA Combustible Dust Management rule, proposed changes in 
OSHA Consultation Agreements, and OSHA’s Injury & Illness Prevention 
Program (“I2P2”).  



 

 
• There is some evidence that regulations affecting the financial services industry 

may limit the job creation and growth capabilities of U.S., reducing economic 
growth by as much as 4 percent. The Dodd-Frank Wall Street Reform and 
Consumer Protection Act requires the issuance of nearly 500 rulemakings from a 
number of federal agencies. 

 
• Respondents identified over 60 regulatory actions taken by the Environmental 

Protection Agency that could have a negative impact on job creation.  Almost half 
the respondents identified the following three rules as job killing regulations: 
Boiler MACT, GHG regulations, and NAAQS for Ozone. 
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I. Introduction 
   

Historically high unemployment rates remain a grave concern for American 
households.  According to the Bureau of Labor Statistics (BLS), the unemployment rate 
for February 2011 was an unacceptably high 9 percent.1

unemployment benefits have run out

  Unfortunately, the lower rate 
(down from 9.4 percent) may be due in part to individuals who have simply given up 
looking for work because their ; thus, no longer 
meeting the government's official definition of "unemployed."2

 
 

The Administration’s economic strategies employed over the last two years have 
not succeeded in getting Americans back to work in sufficient numbers. Against the 
backdrop, President Barack Obama has opened the door to determining whether 
government actions are hampering private sector job creation.  In his State of the Union 
Address he called for a government-wide examination of regulations, to “help our 
companies compete” and to “knock down barriers that stand in the way of their success.”  
The President has reached out to several organizations representing business interests in 
the preceding weeks and months and has invited the heads of some of the largest national 
and multinational companies to share their suggestions for jumpstarting the economy.  
Businesses that responded to the President overwhelmingly reported that regulations are 
the barriers to pushing the economy forward and creating much-needed jobs to boost 
recovery.3

 
   

Recognizing the need to create jobs and get Americans back to work, the House 
Oversight and Government Reform Committee is uniquely positioned to conduct a broad-
based, economy-wide examination of the barriers that stand in the way of job growth and 
economic recovery.  While still the Ranking Member, Congressman Issa focused on 
regulatory excess as a major barrier to job creation.  Accordingly, he began reaching out 
to over 150 businesses, trade associations, and think tanks in December of 2010 to gauge 
the regulated community’s concerns about regulations that affect their ability to create 
jobs.  
 

On January 18, 2011, President Obama singled out regulatory barriers as a major 
obstacle to job creation and issued a Presidential Executive Order and accompanying 
Memoranda, signaling his concern about regulatory excess.  Chairman Issa pledged to 
share the results of his study and analysis with the President and the American people, so 
that Congress and the Executive Branch can work together to minimize needless 
regulatory costs that create roadblocks for economic growth and private sector job 
creation.  Some of the regulations identified by respondents were recently withdrawn, 

                                                 
1     Press Release, U.S. Department of Labor Bureau of Labor Statistics, The Employment Situation – 
December 2010 (Feb. 4, 2011). 
2     Ron Scherer, Unemployment Rate Dives, But Few New Jobs Created. How Can That Be? CHRISTIAN 
SCIENCE MONITOR, Feb. 4, 2011. 
3     Alister Bull & Caren Bohan, Obama Pledges Cooperation in Outreach to Business, REUTERS, Oct. 4, 
2010, http://www.reuters.com/article/2010/10/04/us-obama-business-
idUSTRE6935SS20101004?feedType=RSS&feedName=everything&virtualBrandChannel=11563. 

http://www.csmonitor.com/Business/2010/1104/When-unemployment-extensions-end-a-movement-rises-the-99ers�
http://www.csmonitor.com/Business/Paper-Economy/2011/0107/Official-unemployment-rate-9.4-percent.-Total-rate-16.7-percent�
http://www.csmonitor.com/Business/Paper-Economy/2011/0107/Official-unemployment-rate-9.4-percent.-Total-rate-16.7-percent�
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such as OSHA’s proposed interpretation on occupational noise, or postponed, such as 
EPA’s reconsideration of National Ambient Air Quality Standards (NAAQS) for Ozone.  
However, many regulations that appear to impose a large burden on the private sector, 
while providing a dubious benefit to the public, still remain on course and on the books.   
 

This preliminary staff report and subsequent hearings will undertake a detailed, 
cross-jurisdictional look at the industries that have been hardest hit by the recession, with 
an emphasis on understanding their challenges and identifying rules cited as costly and 
problematic.  Particular attention will be paid to rules that have not followed standard 
process and procedure – possibly violating Due Process protections for the regulated 
community, in addition to imposing high costs.    



 9 

II. The Economy – Who is Hurting? 
 

Despite the pronouncement of the end of the 2007-2009 recession, the 
unemployment rate has improved very little and remains historically and unacceptably 
high.  In January 2011, the total number of unemployed persons in the United States was 
13.9 million.4

 

  Absent a major change in policy, forecasts predict unemployment levels 
will remain at unacceptable levels through 2011. 

While the unemployment figures are stunning, other indicators further explain the 
seriousness of the current unemployment situation.  The most recent recession saw the 
sharpest increase in the unemployment rate of any post-World War II recession, with an 
overall increase of 4.5 percent as of 2009.5  The number of jobless who have been 
unemployed for 52 weeks or longer has reached the staggering number of 4.5 million – 
nearly 31 percent of the total number of unemployed.  In 2007, 9.5 percent of the 
unemployed had been unemployed for this amount of time.6  Furthermore, the 
unemployment rate has remained above nine percent for 21 consecutive months, the 
longest stretch at such a high level since World War II.7

 

  Some Americans have been 
unemployed for longer and with less hope of finding work than at any point in the last 70 
years.  

Furthermore, the current unemployment crisis continues to affect minority groups 
disproportionately.  According to December 2010 data, 13 percent of Latinos were 
unemployed, as were 15.8 percent of blacks, whereas 8.5 percent of whites were jobless.8  
More than half of black males between the ages of 16 and 19 are unemployed, and that's 
only counting those seeking work. Economists say legions of other young black men — 
nobody knows how many — have given up looking.9

 
  

Non-college graduates have also been disproportionately affected as the most 
recent unemployment rate for those with at least a high school diploma, 9.8  percent, and 
for those without, 15.3  percent, are double and triple the rates of the most educated, 4.8  
percent.10

 

 These figures show that unemployment continues to have a disparate impact on 
minorities, as well as the less educated, and those groups continue to bear the largest 
burden of jobless woes. 

                                                 
4    Press Release, U.S. Department of Labor Bureau of Labor Statistics, The Employment Situation – 
January 2011 (Feb. 4, 2011). 
5     Sizing Up the 2007-2009 Recession: Comparing Two Key Labor Market Indicators with Earlier 
Downturns, ISSUES IN LAB. STAT. (U.S. DOL – BLS), Dec. 2010, at 2. 
6     Ranks of Those Unemployed for a Year or More Up Sharply, ISSUES IN LAB. STAT. (U.S. DOL – BLS), 
Oct. 2010, at 1. 
7     R. HEDERMAN & J. SHERK, HERITAGE EMPLOYMENT REPORT: LITTLE CAUSE FOR THANKSGIVING IN 
NOVEMBER JOBS REPORT, THE HERITAGE FOUNDATION 1 (2010). 
8     Press Release, U.S. Department of Labor Bureau of Labor Statistics, The Employment Situation – 
December 2010, (Jan. 7, 2011). 
9    Sam Sanders, Black Teenage Males Crushed By Unemployment, NPR, Jan. 10, 2010, available at 
http://www.npr.org/templates/story/story.php?storyId=122367407. 
10     Id. 
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Sustained levels of high unemployment have led to widespread negative public 
opinion of the American economy.  Job security and unemployment are on the minds of 
nearly every American as 2011 begins with unemployment rates nearly double the 
historical average of five percent.11 A January 2011 Gallup poll stated that 29 percent of 
Americans believe unemployment is the “No.1 problem facing the United States at the 
start of 2011.”12 Further, the prolonged economic morass helps explain why, in a recent 
survey, 87 percent listed the economy as a very important issue for the new Congress to 
tackle.13

 
  

A. Unemployment Rates Across the Country 
 

Unemployment rates among the states have varied. California, Nevada, Oregon, 
Michigan, Florida, Georgia, South Carolina, and Rhode Island currently have 
unemployment rates over 10 percent.14  Nevada continues to have the highest rate of 
unemployment in the country at 14.3 percent, followed by California and Michigan, each 
with unemployment at 12.4 percent, and Florida, with 12 percent of residents looking for 
work.15

 

  However, the Washington, D.C.-Arlington-Alexandria region had the lowest 
jobless rate in any metropolitan area in the country for November 2010, at 6 percent.   

B. Painfully High Unemployment Rates in Certain Industries  
 
 Just as unemployment has adversely affected some regions in the United States 
more than others, certain industries have seen greater increases in unemployment levels 
than others.  Jobs lost in construction, manufacturing, and administrative and support 
services represent almost two-thirds of the total jobs lost since May 2008.16  In addition, 
the trucking industry was hit very hard through 2010 as a decrease in consumption and 
production, and an increase in fuel prices, forced companies to cut jobs from a usually 
robust industry.17

 
   

The hardest hit industries have seen little improvement in employment rates since 
the beginning of the recession.  For example, employment in construction and 

                                                 
11     BUREAU OF LABOR STATISTICS, LABOR FORCE STATISTICS FROM THE CURRENT POPULATION SURVEY 
TEN YEAR UNEMPLOYMENT RATE (2011), http://data.bls.gov/pdq 
/SurveyOutputServlet?data_tool=latest_numbers&series_id=LNS14000000. 
12     Lydia Saad,  In U.S., Jobs Are Top Problem, While New High Cite Deficit, GALLUP Jan. 13, 2011, 
http:// www.gallup.com/poll/145571/jobs-top-problem-new-high-cite-deficit.aspx.   
13     Importance of Issues Voter Concern About Economy Hits Highest Level in Over Two Years, 
RASMUSSEN REPORTS, Jan. 4, 2011, 
http://www.rasmussenreports.com/public_content/politics/mood_of_america/ 
importance_of_issues. 
14     Press Release, U.S. Department of Labor Bureau of Labor Statistics, Regional and State Employment 
and Unemployment – December  2010 (Jan. 25, 2010). 
15     Id. 
16     An Occupational Analysis of Industries with the Most Job Losses, OCCUPATIONAL EMPLOYMENT 
STATISTICS HIGHLIGHTS (U.S. DOL – BLS), Nov. 2009, at 1-2. 
17     Recession Leads to Lackluster Employment in the Trucking Industry, ISSUES IN LABOR STATISTICS 
(U.S. DOL – BLS), Feb. 2010. 
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manufacturing industries continued to trend flat throughout most of 2010.18  Moreover, 
the BLS projections through 2018 speculate that the number of manufacturing jobs will 
actually decrease within the manufacturing industry, translating to a net loss in 
employment opportunities in this sector. 19 In these two industries BLS projects that 
nearly 1.4 million jobs will be lost by 2018 even without accounting for a continued 
recession. This projected loss underscores the continuing downward trend in goods-
producing employment.20

 
  

Along with the construction and manufacturing sectors, other industries began to 
experience increased job losses in 2010.  The retail industry, largely comprised of small 
businesses, experienced losses in November in the department store and furniture and 
home furnishing store sectors.21  Monthly job losses in financial activities averaged 
29,000 in 2009, but have since decelerated to 8,000 per month in 2010.22

 
 

To date, government workers have the lowest unemployment rate of any industry 
or class of worker in the nation at only 4.4 percent.23  Moreover, the size of the federal 
government also expanded during the recession.  While the private sector lost 7.2 million 
jobs since January 2008, the federal government gained 98,000 jobs – an increase of 3.5 
percent of its work force.24

 
   

C. Small Business Impact 
 
 The downturn in the economy has taken its toll on small businesses over the past 
three years.  Recent employment numbers show that only nine percent of small 
businesses report unfilled job openings in November 2010, the indicator that the industry 
uses to determine job expansion.25  A low percentage of job openings mean that small 
businesses are not expanding; hence, there are few vacant positions that need to be filled.  
Of these small businesses, only four percent indicate that they plan to create new jobs in 
the next few months.26

                                                 
18     U.S. DEPARTMENT OF LABOR, BUREAU OF LABOR STATISTICS, CURRENT EMPLOYMENT STATISTICS 
HIGHLIGHTS NOVEMBER 2010, (Dec. 2010), http://www.bls.gov/ces/highlights112010.pdf. 

  As small business is the lifeblood of the American economy, 
these numbers show how stymied the employment recovery has become.  While small 
businesses saw slight economic improvements at the end of 2010, many indicators 

19     Press Release, U.S. Department of Labor Bureau of Labor Statistics, Employment Projections 2008-18 
(Dec. 10, 2009). 
20     Id. 
21     U.S. DEPARTMENT OF LABOR, BUREAU OF LABOR STATISTICS, CURRENT EMPLOYMENT STATISTICS 
HIGHLIGHTS NOVEMBER 2010, (Dec. 2010), http://www.bls.gov/ces/highlights112010.pdf. 
22     Id. 
23     Press Release, U.S. Department of Labor Bureau of Labor Statistics, The Employment Situation – 
December 2010 (Jan. 7, 2011). 
24     Veronique de Rugy, Has Government Grown Since the Recession Started?, NATIONAL REVIEW, Dec. 
28, 2010, http://www.nationalreview.com/corner/255951/has-government-grown-recession-started-
veronique-de-rugy. 
25     WILLIAM C. DUNKELBERG & HOLLY WADE, NFIB SMALL BUSINESS ECONOMIC TRENDS, 1-3 (Dec. 
2010). 
26     Id. 
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remain at recession levels, and reports show that these businesses have not yet entered 
recovery mode.27

                                                 
27     Id. 
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III. Turning the Economy Around – Focus on Regulatory Barriers 
 

Economic policies advanced over the last two years have failed to get Americans 
back to work. It is essential to go a step further and determine whether government 
actions are hampering private sector job creation.  If government is standing in the way, it 
is also imperative to identify which policies are causing problems for which parts of the 
private sector and to take corrective action.  
 
          In response to an inquiry from then OMB Director Peter R. Orszag, the Business 
Roundtable informed the White House that “[m]any regulations and legislation – both 
existing and proposed – exacerbate the uncertainty created by today’s volatile economic 
environment.  Virtually every new regulation has an impact on recovery, 
competitiveness, and job creation.  Often that impact is negative.”28

 

   Regulations are on 
the mind of business leaders as they make strategic investment decisions and plan for 
future job growth.   

           President Obama has also been advised by his Economic Advisory Panel - which 
includes chief executives from GE, Caterpillar, and UBS - that regulations are harming 
businesses.  This panel suggested measures that could be implemented in order to quell 
the expansion of such rules.29  After the meeting, President Obama remarked that “what 
we are trying to do is go through very systematically to see where we can eliminate 
unnecessary red tape, unnecessary bureaucracy, regulations that have outlived their 
usefulness.”  The President has continued to meet with CEOs of major corporations; in 
December of 2010 he met with Mike Duke of Wal-Mart,30 and hosted a CEO summit 
with 20 executives from Google, Cisco, IBM, American Express, DOW Chemical, and 
PepsiCo.31  The theme of these meetings were similar; as the Administration explained, 
they were to take “…a balanced approach to regulation that will promote, rather than 
undermine, economic growth.”32

 
   

The Obama Administration has done a significant amount of outreach to some of the 
largest national and multinational companies in order to learn about the concerns of the 
private sector. However, this strategy risks leaving out the millions of small business 
owners and businesses that have been affected by the recession at even greater levels.  An 
inclusive outreach effort, that takes into consideration this important part of the American 
economy, is necessary to determine how regulations affect the smallest of businesses.  

                                                 
28     Letter from Ivan G. Seidenberg, Chairman, Business Roundtable to the Hon. Peter Orszag (June 21, 
2010) available at  http://businessroundtable.org/news-center/business-roundtable-letter-to-the-white-
house-on-policy-burdens-inhibi/.  
29     Alister Bull & Caren Bohan, Obama Pledges Cooperation in Outreach to Business, REUTERS, Oct. 4, 
2010, http://www.reuters.com/article/2010/10/04/us-obama-business-
idUSTRE6935SS20101004?feedType=RSS&feedName=everything&virtualBrandChannel=11563. 
30     Obama Business Outreach Includes P&G, Wal-Mart, DAYTON BUSINESS JOURNAL, Dec. 1, 2010, 
http://www.bizjournals.com/dayton/news/2010/12/01/obama-biz-outreach-includes-pg-walmart.html. 
31     Matt Spetalnick, Obama to Host CEO Summit Wednesday in Outreach to Business, MSNBC, Dec. 12, 
2010, http://www.msnbc.msn.com/id/40620171/ns/business-us_business/. 
32     Id. 
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This report identifies the regulations that may be hindering job growth with particular 
focus on the concerns of small businesses. 
 

A. Importance of Small Business in the American Economy 
 

Small businesses are the engines that propel the American economy forward.  
President Barack Obama has accurately stated:  

 
…[S]mall businesses produce most of the new jobs in this country.  They 

are the anchors of our Main Streets.  They are part of the promise of America – 
the idea that if you’ve got a dream and you’re willing to work hard, you can 
succeed.  That’s what leads a worker to leave a job to become her own boss.  
That’s what propels a basement inventor to sell a new product – or an amateur 
chef to open a restaurant.  It’s this promise that has drawn millions to our shores 
and made our economy the envy of the world.33

 
  

  In fact, small businesses employ half of all private sector workers and they 
represent 99.7 percent of all employer firms – totaling over 27 million businesses in this 
country.34  In addition, they are responsible for more than half of the nonfarm private 
GDP, and in recent years provided for 64 percent of newly created jobs.35   These 
businesses are also significant contributors to research and development and 
technological innovation.36

 

  The growth and sustainability of small businesses are critical 
to the success of the American economy and, as the President alluded, maintaining the 
promise of the American dream. 

However, as important as small businesses are to the growth and prosperity of the 
American economy, they are also the most sensitive to the burden imposed by federal 
regulations.  In 2008, the cost of U.S. federal government regulations was an estimated 
$1.75 trillion.37  The average cost burden on U.S. firms of any size was approximately 
$161,000,38 not accounting for any costs extended onwards to consumers.39  This amount 
exceeds the average firm’s contributions to the payroll tax for Social Security and 
Medicaid.40

                                                 
33     President Barack Obama, Address at Signing of the Small Business Jobs Act (Sept. 27, 2010). 

 Since many of the costs associated with regulations are “fixed,” small firms, 
those that have less than 20 employees, disproportionately bear the costs of regulation.  

34     Assessing the Regulatory and Administrative Burdens on America’s Small Businesses: Hearing Before 
the S. Comm. on Small Business and Entrepreneurship, 111th Cong. (2010) (testimony of Dr. Winslow 
Sargeant). 
35     U.S. Small Business Administration Frequently Asked Questions, Advocacy Small Business Statistics 
and Research, http://web.sba.gov/faqs/faqIndexAll.cfm?areaid=24 (last visited Feb. 3, 2011). 
36     Assessing the Regulatory and Administrative Burdens on America’s Small Businesses: Hearing Before 
the S. Comm. on Small Business and Entrepreneurship, 111th Cong. (2010) (testimony of Dr. Winslow 
Sargeant). 
37     NICOLE V. CRAIN & W. MARK CRAIN, THE IMPACT OF REGULATORY COSTS ON SMALL FIRMS, SBA 
OFFICE OF ADVOCACY 6 (2010). 
38     Id. at 51. 
39     CLYDE WAYNE CREWS, JR., TEN THOUSAND COMMANDMENTS: AN ANNUAL SNAPSHOT OF THE 
FEDERAL REGULATORY STATE 1 (2010). 
40     CRAIN & CRAIN at 51. 
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These small firms are not able to distribute the costs over large amounts of revenue or 
output as bigger firms are able to do.41  Further illustrating this point, small firms bear a 
regulatory cost of $10,585 per employee whereas regulatory costs for those firms with 
greater than 500 employees are $7,755 per employee.42  Since 89 percent of firms in the 
United States employ fewer than 20 employees, the smallest businesses are shouldering a 
disproportionate regulatory burden.43

 
   

According to Philip Brady, President of the National Automobile Dealers 
Association (NADA), “regulations impose a shadow cost structure that presents an 
ongoing impediment to the nation’s economic vitality.”44  NADA is a trade association 
that represents 17,000 new car and truck dealers, many of which are small businesses, 
employing about one million employees nationwide.  Each year, NADA compiles an 
updated list of regulations that affect its member companies.  This document, entitled 
“The Regulatory Maze,” presents an extensive list that describes the massive number of 
regulations with which automobile businesses must comply on an annual basis.45  The 
latest report reveals that 20 federal departments and agencies and 150 rules currently 
regulate a typical dealership operation.46

 
   

B. Small Manufacturers Hit the Hardest by Regulation 
 
 As Congress seeks to understand the policies that are holding back America's job 
creators, it is also important to observe the disparity in regulatory impact among small 
firms in specific industries in America.  Studies show that, for firms of all sizes, 
manufacturing is the industry hit the hardest by regulatory costs, with per firm costs at 
$688,944 – half a million dollars greater than the national average cost for all 
industries.47  Moreover, manufacturing firms that have 20 or fewer employees bear the 
greatest burden of any job creators in America, with an estimated cost of $26,316 per 
employee – this is more than double the burden that is faced by larger manufacturers.48  
This heavy weight is made harder to bear when one considers the lesser regulatory costs 
imposed on major foreign competitors - U.S. manufacturers have 17.6  percent higher 
baseline costs due to domestic regulations as compared to manufacturers in other 
countries.49

 
   

 Small manufacturers operate and employ workers throughout the country.  
Employment data shows that ten states rely on manufacturing for ten percent or more of 

                                                 
41     Id. at 8. 
42     Id.  
43     Id. at 6. 
44     Letter from Phillip D. Brady, President, Nat’l Auto. Dealers Assoc., to Darrell Issa, Chairman, Comm. 
on Oversight & Gov’t Reform, (Jan. 5, 2011) (on file with author). 
45     THE REGULATORY MAZE, NADA’S ANNUAL UPDATE ON FEDERAL REGULATIONS (2010). 
46     Letter from Phillip D. Brady, President, Nat’l Auto. Dealers Assoc., to Darrell Issa, Chairman, Comm. 
on Oversight & Gov’t Reform, (Jan. 5, 2011) (on file with author). 
47     CRAIN & CRAIN at 51. 
48     Id. at 56. 
49     Letter from Jay Timmons, Nat’l Ass’n of Manufacturers, to Darrell Issa, Chairman, Comm. on 
Oversight & Gov’t Reform (Jan. 7, 2011) (on file with author). 
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their total employment as of October 2010: Alabama, Connecticut, Indiana, Michigan, 
Minnesota, North Carolina, Ohio, South Carolina, Tennessee, and Wisconsin.50

 

  In 
addition, another seven states count manufacturing as at least eight percent of total 
employment: California, Georgia, Illinois, Missouri, Pennsylvania, Texas, and 
Washington.  Given this data, regulatory costs affecting manufacturing have a significant 
impact on many states throughout the country. Note that California, Georgia, and 
Michigan lead the nation in terms of high unemployment rates, as well as dependence on 
small manufacturers as a source of job creation.  Policies that hurt small manufacturers 
will have serious ramifications for the unemployed in these states.  

C. Regulatory Uncertainty Exacerbates the Negative Impact of Too Onerous 
Regulations  
 
Regulators can create unnecessary uncertainty for businesses attempting to make 

strategic decisions, delaying and discouraging investment.  Uncertainty of future 
regulation chills capital formation and can leave U.S. businesses with less investment 
capital if the money is diverted to foreign markets.51  Financial experts have spoken out 
about this.  For example, Richard Fisher, President of the Federal Reserve Bank of 
Dallas, stated that “[b]usinesses and consumers are being confronted with so many 
potential changes in the taxes and regulations that govern their behavior that they are 
uncertain about how to proceed downfield.”52  He also said that entrepreneurs are waiting 
for clearer signals from the nation’s fiscal authorities and regulators before they act.53  
Reinforcing this sentiment, Tom Tauke, Executive Vice President for Verizon, stated that 
“a stable tax policy and eliminating regulatory uncertainty are . . .  pivotal to attracting 
investment.”54

 
  

The recent decision by the Environmental Protection Agency (EPA) to revoke a 
longstanding and legitimate permit to operate at the Spruce No. 1 coal mine in Logan 
County, West Virginia provides a prime example of government action that creates 
significant uncertainty and exerts a chilling effect on future investment.55  According to 
West Virginia Senator Joe Manchin, “[t]his is not just an assault on the coal industry.  It’s 
an assault on every job market in the U.S. economy.  It might be West Virginia and the 
coal industry today.  It will be your industry tomorrow.”56

 
 

D. Uncertainty at Home Makes Relocation Abroad More Attractive 
 

                                                 
50     Bureau of Labor Statistics, Establishment Data State and Area Employment (Oct. 2010). 
51     Letter from Richard Williams, Ph.D., Dir. of Policy Research, Mercatus Ctr, to Darrell Issa, Chairman, 
Comm. on Oversight & Gov’t Reform (Jan. 5, 2011) (on file with author). 
52     Brendan Case, Texans Have It Good, Dallas Fed Chief Says, DALLAS MORNING NEWS, July 30, 2010, 
at D01. 
53     Id. 
54     Telecom Notes, Communication Daily (Mar. 31, 2010). 
55     Vicki Smith, EPA Accused of ‘Assault on Mining Industry’ After Revoking Permit for Mountaintop 
Mine, CNSNEWS, Jan. 14, 2011, http://www.cnsnews.com/news/article/epa-accused-assault-mining-
industry-afte. 
56     Id. 
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As regulators in the United States may be creating unnecessary regulatory 
uncertainty, other countries are seeking to entice America’s potential job creators to set 
up shop within their borders.  Our competitors are aware of the important role that 
regulations have on investment and are taking steps to make their countries more 
attractive to foreign investors.  For example, the European Commission (EC) adopted a 
policy of establishing impact assessments of regulations that will affect businesses.  
These assessments take into consideration how the regulations will affect competitiveness 
for European firms.57 The EC has also established Business Test Panels that collect 
information from businesses to assist in the regulatory cost analysis.58

 
   

Just as international competition exists for the most hospitable regulatory 
environment, this same competition exists between states.  For example, in California, the 
constant flux of the regulatory state was cited as a major reason that businesses could not 
effectively do long-term planning, forcing them to leave the state, taking jobs and tax 
revenue elsewhere.59  A July 2010 report issued by the Milken Institute attributes the 
departure of 79,000 manufacturing jobs from California between 2003 and 2007 to 
onerous regulations and high taxes.60

 

  The state experience can serve as a lesson to the 
federal government, as it is essentially a microcosm of the international competition 
between the United States and foreign countries. On the whole, the uncertainty of the 
American regulatory system puts the U.S. at a competitive disadvantage with the 
European Union and many other nations. 

E. Poor Allocation of Scarce Resources 
 
 A common misconception is that new regulatory requirements can translate into 
new compliance positions, which should help put people back to work.  However, 
regulatory compliance burdens actually divert resources away from productive positions 
and channel investment toward compliance roles. Economists refer to a misallocation of 
resources “when capital and labor are directed to less productive or unproductive uses.”61

 

 
Resources and personnel devoted to regulatory compliance are not able to contribute 
towards producing the goods and services that consumers value.  

However necessary the compliance positions may be, they do not contribute to the 
bottom line of businesses because they are not part of the production cycle.  This 
diversion of labor and capital effectively increases costs, reduces competitiveness, and 
hence discourages job creation.  Therefore, regulations requiring the hiring of additional 
compliance staff, drain resources away from positions that could help businesses grow.  

                                                 
57     Elise Echeverri-Carroll & Sofia G. Ayala, Regulation and American Business, HOOVER INSTITUTION 
POLICY REVIEW NO. 155 (2009). 
58     Id. 
59     Alana Semuels, Losses of Factory Jobs in California Blamed on Regulation, L.A. TIMES, June 23, 
2009. 
60     Ross C. DeVol, et. al, Manufacturing 2.0: A More Prosperous California, THE MILKEN INSTITUTE, 
(2009). 
61     Letter from Richard Williams, Ph.D., Dir. of Policy Research, Mercatus Ctr., to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform (Jan. 5, 2011) (on file with author). 
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Accordingly, assessing regulatory impact on job growth should also focus on the types of 
jobs that are lost or created and how those jobs can benefit economic growth.62

  
 

An example of government mandated diversion of resources comes from the 
construction industry, which has experienced excessively high unemployment rates from 
the recession, reaching almost 20 percent - double the national rate.63  Because of the 
depressed construction market, an owner of a construction firm reduced the size of his 
staff from 136 employees to just 66.64  The additional burden associated with the 
expanded Form 1099 filing requirements flowing from the Patient Protection and 
Affordable Care Act will force him to hire an additional full-time employee to work in 
the accounting department.65

                                                 
62     Id. 

  However, this compliance position will not contribute to 
the company’s productivity, will not create goods or services that can be sold, and, 
therefore, will not help the company grow and invest in additional jobs. The cost of 
compliance staff is simply a burden to be born.  

63     Letter from Stephen E. Sandherr, CEO, Associated Gen. Contractors of America, to Darrell Issa, 
Ranking Member, Comm. on Oversight & Gov’t Reform (Dec. 30, 2010) (on file with the author). 
64     Id. 
65     Letter from Sean Thurman, Senior Manager, Associated Builders and Contractors, Inc., to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform, (Jan. 7, 2011) (on file with author). 
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IV. The Role of Congress and the Oversight and Government 
Reform Committee 

 
While it is an undeniable fact that regulations impose a cost on the economy, it is 

similarly true that in some cases benefits from regulation to society can outweigh these 
costs.  For example, government-required nutrition labels on food products provide 
consumers with important information about the products they consume in a uniform 
format.  The debate over the affect of federal regulation lies not in whether an agency 
should regulate, but rather with how the agency exercises the discretion granted by 
Congress.  The deliberative process should be executed with maximum transparency and 
predictability, while also providing the regulated community with a meaningful 
opportunity for dialogue with those crafting the regulatory mandates.  With these goals in 
mind, Congress has passed several statutes to govern the regulatory process, so that the 
costs to the regulated community are minimized to the greatest extent possible when 
regulations are implemented.   

 
Statutes that govern the regulatory process that are within the legislative 

jurisdiction of the Committee include the Paperwork Reduction Act, the Unfunded 
Mandates Reform Act, and the Data Quality Act.  The Paperwork Reduction Act (PRA) 
created the Office of Information and Regulatory Affairs (OIRA) in 1980 as an office 
within OMB.  The goal of the PRA was to streamline the clearinghouse process and, as 
its name implies, reduce the amount of government paperwork.  Under the PRA, OIRA’s 
responsibilities include “information policy, information collection request, clearance, 
and paperwork control, statistical policy and coordination, records management, privacy, 
and automatic data processing and telecommunications.”66

 
   

Shortly after OIRA’s creation, President Reagan augmented the role of the agency 
with Executive Order 12291 on “Federal Regulation.”67  The Executive Order required 
Cabinet departments to consider regulatory action only if the “benefits to society 
outweighed the costs,” to prepare a “regulatory impact analysis” for any regulation with 
an annual economic impact of $100 million, and to require each agency to send OMB 
proposed and final rules for review.68  The OMB review component was then given to 
OIRA through the responsibilities enumerated in the PRA.69  President Reagan further 
enhanced OIRA’s role through Executive Order 12498.70  Under this Order, OIRA could 
return draft rules to agencies if there was no advance notice of the rule.71  This process 
allowed OIRA to become aware of agency rulemaking before it occurred and thereby 
implement regulatory changes before rulemaking could be submitted in draft form.72

                                                 
66     CURTIS W. COPELAND, CONGRESSIONAL RESEARCH SERVICE, FEDERAL RULEMAKING: THE ROLE OF 
THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS 2 (2009). 

  

67     Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 19, 1981). 
68     Exec. Order No. 12,291, 46 Fed. Reg. 13,193 (Feb. 19, 1981). 
69     Copeland at 4. 
70     Exec. Order No. 12,498, 50 Fed. Reg. 1,036 (Jan. 8, 1985). 
71     Copeland at 4. 
72     CURTIS W. COPELAND, CONGRESSIONAL RESEARCH SERVICE,  FEDERAL RULEMAKING: THE ROLE OF 
THE OFFICE OF INFORMATION AND REGULATORY AFFAIRS  2 (2009). 
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President George H.W. Bush continued the Reagan Executive Orders during his 
administration. 
 
 In 1993, President Bill Clinton revoked the Reagan-era Executive Orders and 
replaced them with executive order 12866.73  This Executive Order recognized that 
regulatory policies could place unreasonable costs on the private sector, the “best engines 
for economic growth.”74  Agencies were required to tailor regulations to be less 
burdensome on society, to implement cost-benefit analysis for significant regulations 
(those with economic impacts of $100 million or more) and to submit the significant 
regulations to OIRA for review.75  OIRA has continued to operate under this directive 
since the Clinton administration, working with agencies to craft the least burdensome 
regulations, while taking into account the costs that impact all aspects of society.76

 
   

 On January 18, 2011, President Obama announced his intention to renew focus on 
the job killing impact of onerous, duplicative, and “just plain dumb” regulations that are 
on the books or in draft form.77 On January 21, 2011, the President issued Executive 
Order 13563, which aims to improve the regulatory process and analyze the potential 
impacts that new regulations would have on job creators.78

 
   

While the new Executive Order and accompanying memorandum are welcome 
steps in the right direction, the President’s effort does not preclude additional inquiry by 
the legislative branch.  Indeed, the obligation to conduct rigorous oversight into 
administrative actions that are preventing job creation lies with Congress and is 
especially necessary because the President’s recent statements are not wholly consistent 
with the actions taken by his Administration.  Moreover, while E.O. 13563 appropriately 
discusses the importance of ensuring that the benefits of a regulation exceed the cost 
imposed on the private sector, some have raised concerns that the executive order 
contains a loophole for rules that may not be able to stand on their own.  E.O. 13563 
states that agencies may: 

 
consider (and discuss qualitatively) values that are difficult or impossible to 
quantify, including equity, human dignity, fairness, and distributive impacts.  

 
The terms “human dignity,” “equity,” and distributive impacts” are undefined. The 
danger is that this language in the directive could “transform an important tool to check 
excessive regulation into a way to justify whatever rule” the agency wants.79

 
 

Over the first two years of the President’s term, the federal government issued 
132 economically significant regulations (defined as having impacts of $100 million or 
more per year) – or, on average, 66 major regulations per year.  President Obama’s 
                                                 
73     Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993). 
74     Id. 
75     Id. 
76     Exec. Order No. 12,866, 58 Fed. Reg. 51,735 (Oct. 4, 1993). 
77     Barack Obama, Op-Ed., Toward a 21st-Century Regulatory System, WALL ST. J., Jan. 18, 2011. 
78     Exec. Order No. 13,563, 76 Fed. Reg. 3,821 (Jan. 18, 2011). 
79      Editorial, Obama’s Rule-Making Loophole, WALL ST. J, Jan. 21, 2011. 
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upcoming Regulatory Agenda details 183 more regulations than last year at this time.80  
The regulatory road ahead looks even more daunting when one focuses on the largest 
regulations. The Agenda reveals a 20 percent increase in economically significant 
regulations, or 40 more regulations with impacts of over $100 million under development 
now than at this time last year.81

 
 

Moreover, several respondents to Chairman Issa’s inquiry expressed concern that 
many agencies have found ways to circumvent the regulatory process put in place by 
statute and preceding Executive Orders.  As the National Stone, Sand, and Gravel 
Association asserts: 

 
…agencies’ more frequent issuance of ‘guidance’ that circumvents formal notice 
and comment rulemakings allows the government to avoid providing needed 
notice to the regulated and interested publics.  This Government failure to provide 
notice and comment leaves no chance for stakeholders to provide input and/or to 
assure sufficient time for compliance. 82

 
   

Issuing a policy change through a guidance document, as opposed to engaging in the 
informal rulemaking process, allows an agency to avoid judicial review of agency 
actions, leaving an aggrieved party without remedy. Other observers have predicted that 
the Administration will push through via regulation what they were not able to pass 
through Congress.83

 

 Accordingly, it is incumbent on Congress to set in motion its own 
oversight mechanism to assist the President in the identification and improvement of 
regulations and regulatory processes that impose unnecessary burdens on job creators.  

                                                 
80     SUSAN DUDLEY, THE GEORGE WASHINGTON UNIVERSITY REGULATORY STUDIES CENTER, PRESIDENT 
OBAMA’S EXECUTIVE ORDER: IMPROVING REGULATION AND REGULATORY REVIEW (2011), http://www. 
regulatorystudies.gwu.edu/images/commentary/20110118_reg_eo.pdf. 
81     Id. 
82     Letter from Jennifer Joy Wilson, Vice President, Nat’l Stone, Sand and Gravel Ass’n to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform (Jan. 7, 2011) (on file with author). 
83     John Judis, The Quiet Revolution, THE NEW REPUBLIC, Feb. 1, 2010 (available at: 
http://www.tnr.com/article/politics/the-quiet-revolution?page=0,1). 
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V. Reporting on the Outreach Effort 
 
In furtherance of the committee’s obligation to oversee OIRA and agencies, 

which are responsible for regulations that impose an inordinate burden on job creators, 
Chairman Issa directed a broad-based outreach effort to collect information and 
employment data.  He requested the information from firms and trade associations of all 
sizes and in all industry sectors to determine which regulations and administrative 
processes are negatively impacting private sector job growth.  Through this exercise, the 
preliminary staff report reviews the types of regulations that the private sector identifies 
as an impediment to recovery. The following sections present the information submitted 
to the Committee in response to Chairman Issa’s request to “examine existing and 
proposed regulations that negatively impact the economy and jobs.”  This information 
will be organized in two ways: section VI will focus on the cumulative impact that 
regulations have on certain sectors of our economy and section VII will list and explain 
some of the most frequently cited regulations.  The remaining responses, as well as 
additional Committee analysis, can be found in section A of the appendix.  
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VI. Cumulative Impact of Regulations  
 

In Executive Order 13563, President Obama pointed out the importance of 
assessing the cumulative impact of regulations, stating that: “each agency must… tailor 
its regulations to impose the least burden on society, consistent with obtaining regulatory 
objectives, taking into account, among other things, and to the extent practicable, the 
costs of cumulative regulations.”84

 

  The cumulative impact of regulations, within an 
agency and across the government is an important perspective for regulators to 
incorporate into their burden analysis.  After all, job creators do not live in a world where 
they are only subject to one regulation issued by one agency.  Rather, job creators are 
subject to a myriad of regulations and compliance obligations enforced by the 
Environmental Protections Agency, the Department of Labor, the Internal Revenue 
Service, Health and Human Services, and other agencies. Accordingly, in this section, we 
examine the cumulative impact of certain regulations on four sectors of our economy: 
utilities, construction, manufacturing, and small business.   

A. Utilities 
 

The United States is blessed with some of the lowest industrial electric rates 
among developed countries.85  While the recent recession caused energy consumption to 
decline between 2007 and 2009, dropping 6.84 percent, in order for the economy to 
rebound, and for the improvement to be sustainable, consumers must have continued 
access to affordable power.86  Yet America’s utilities are facing considerable hurdles in 
the form of regulations issued by this Administration.  Indeed, the utilities sector offers 
fertile ground to begin understanding how federal agencies should consider the 
cumulative impact of regulations, in addition to the cost and benefit of any one particular 
regulation.  Perhaps most significant is the Administration’s actions toward coal, which 
provides 44.5 percent of the electricity generated in America.87

 
  

The Environmental Protection Agency (EPA) has issued a host of new regulations 
affecting coal-generated power, directing these plants to purchase costly new equipment 
for dealing with everything from boilers to plant cooling water intake structures.  EPA 
rules affecting coal include tightened electric generating unit standards, the regulation of 
greenhouse gases as a pollutant, the reconsideration of Ozone NAAQS, Boiler Heater 
Maximum Achievable Control Technology (Boiler MACT), as well as increased scrutiny 
of other emissions88

                                                 
84     Id.  

.  EPA is also proposing a cascade of new standards for already 
regulated emissions such as nitrogen oxides, sulfur dioxide, and ozone, some of which 

85     Electricity Prices for Industry, http://www.eia.doe.gov/emeu/international/elecprii.html. 
86     U.S. ENERGY INFORMATION ADMINISTRATION, ANNUAL ENERGY REVIEW 2009 5 (2010), available at 
http://www.eia.doe.gov/emeu/aer/pdf/pages/sec1_5.pdf. 
87     U.S. ENERGY INFORMATION ADMINISTRATION, ELECTRIC POWER ANNUAL 2009 2 (2011), available at 
http://www.eia.gov/cneaf/electricity/epa/epa.pdf. 
 
88     For additional discussion of EPA regulations see section VII.C.1,2,&3. 
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had their standards updated as recently as 2008.89

 

  According to a chart provided to the 
Committee by a utility’s industry attorney, from early 2009 to 2017, the industry will 
have to contend with no less than 35 separate environmental deadlines (see Appendix II).  
According to the U.S. Chamber of Commerce: 

When several of these massive regulations are piled on top of one another for an 
industry, the cumulative impact can be overwhelming. The result: industries are 
effectively regulated out of business. This recently happened for two power 
plants: Portland Gas & Electric’s Boardman coal-fired power plant in Oregon, and 
Exelon Corporation’s Oyster Creek Nuclear Generating Station in New Jersey. In 
both cases, the utility was forced to choose between installing several hundred 
million dollars’ worth of pollution controls to comply with EPA regulations 
(regional haze at Boardman, cooling water intake structures at Oyster Creek), or 
simply shut down early. In both cases, the utility chose to shut down.90

 
  

Reaffirming this point, in its letter to the Committee, the National Mining 
Association (NMA) estimates that a suite of regulations for coal-powered electricity 
generators “could force the retirement of anywhere from 40-100 GW of the existing 310 
GW of coal-fueled power plants in a relatively short period of time.”91  Even taking the 
most conservative figures put forth, this represents a removal of almost 13 percent of the 
nation’s coal-generated electricity from the grid.  NMA goes on to estimate that, for those 
plants not forced to retire, and required to retrofit their facilities, “the capital expenditures 
have been estimated to exceed $80 billion.”92  A report issued by Credit Suisse found that 
due to just two EPA rules, the Clean Air Transit Rule and the Maximum Achievable 
Control Technology (MACT) rule, as much 60 GW of coal power plants will shut 
down.93

 

  These rules could have a significant deleterious effect on jobs related to the coal 
industry, such as electricity generation, rail transport, and mining, to say nothing of the 
effects on the nation’s power supply. 

While coal is the epicenter for EPA regulation of the utilities industry, other 
power sources have not been spared.  Nuclear power is also being caught up in this push, 
notably by potential EPA regulations governing cooling water intake structures at power 
plants.  This potential regulation falls heavily on nuclear power generators, with 
compliance costs estimated to be between $700 million to $1 billion for nuclear power 
plants.94

                                                 
89     Letter from Donna Harman, President & CEO, American Forest & Paper Association, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 2 (Jan. 10, 2011) (on file with author). 

   

90     Letter from William Kovacs, Vice President, U.S. Chamber of Commerce to Darrell Issa, Ranking 
Member, Comm. on Oversight & Gov’t Reform (Dec. 29, 2010). 
91     Letter from Karen Bennett, Vice President, Environmental Affairs, National Mining Association to 
Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform, Attachment 2, 4 (Jan. 6, 2011) (on file with 
author). 
92     Id. 
93     DAN EGGERS ET AL, GROWTH FROM SUBTRACTION: IMPACT OF EPA RULES ON POWER MARKETS 6 
(Credit Suisse, 2010), available at http://op.bna.com/env.nsf/id/jstn-8actja/$File/suisse.pdf. 
94     Letter from Congressman Fred Upton to Lisa Jackson, Administrator, Environmental Protection 
Agency (Dec. 3, 2010) (on file with author), available at 
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Natural gas, which constitutes 23.3 percent of domestic electricity generation,95 

also may be subject to increased regulation.  Currently, states are in charge of regulating 
hydraulic fracturing, in the absence of a Federal regulatory scheme.  Yet EPA held 
hearings in September of 2010 in Binghamton, New York on the subject of the harmful 
effects of hydraulic fracturing (also known as “fracking”), a process in which liquids are 
used to release hard to reach gas deposits.96  This follows a controversial EPA move in 
which the agency appears to have issued permit-requiring regulations regarding a certain 
type of hydraulic fracturing without going through the usual regulatory process.97  
Fracking is crucial to accessing enormous deposits of natural gas that cannot be reached 
with other technology, such as the Marcellus Shale.  This source, spanning New York, 
Pennsylvania, and West Virginia, among other states, is believed to contain 489 trillion 
cubic feet of gas.98

 

  EPA’s actions thus far could be a precursor to full-blown EPA 
regulation of this job-creating domestic power resource. 

According to a report issued by the North American Electric Reliability 
Corporation (NERC), a combination of just four specific EPA regulations could have an 
enormous impact on electricity reliability. The report warned that the United States could 
lose about 7  percent of its electric capacity if EPA implements regulations on cooling 
water intake, coal ash disposal, clean air transport, and utilization of maximum 
achievable control technology (MACT) for air pollutants.99  In the same report, NERC 
goes on to recommend that the “pace and aggressiveness of these environmental 
regulations should be adjusted to reflect and consider the overall risk to the bulk power 
system.”100

 
 

The utilities industry does not feel pressured by EPA alone.  According to the 
Edison Electric Institute (EEI), utilities are also concerned about the uncertainty 
regarding new regulatory obligations issued by the Commodity Futures Trading 
Commission for OTC derivative end-users.   EEI represents U.S. shareholder-owned 
electric companies, and its members serve 95 percent of ultimate electricity customers in 
the shareholder-owned segment of the industry and represent approximately 70 percent of 

                                                                                                                                                 
http://upton.house.gov/UploadedFiles/Upton_letter_to_Admin_Jackson_re_Cooling_Water_Intake_Structu
res.pdf. 
95     U.S. ENERGY INFORMATION ADMINISTRATION, ELECTRIC POWER ANNUAL 2009 2 (2011), available at 
http://www.eia.gov/cneaf/electricity/epa/epa.pdf. 
96     Shelley DuBois, Does the EPA have the tools to regulate fracking?, CNNMONEY.COM, Oct. 1, 2010, 
available at 
http://money.cnn.com/2010/10/01/news/companies/EPA_Clean_Water_Act_fracking.fortune/index.htm. 
97     Mike Soraghan, Natural Gas: EPA Posts Frack Rules Without Explanation, and Industry Cries Foul, 
E&E NEWS GREENWIRE, Jan. 19, 2011, available at http://www.eenews.net/Greenwire/2011/01/19/1/. 
98     Katie Benner & Shelley DuBois, Odorless, Colorless: The Quiet Rise of American Big Gas, 
CNNMONEY.COM, Oct. 1, 2010, available at 
http://money.cnn.com/2010/09/29/news/companies/fracking_natural_gas_industry.fortune/index.htm. 
99     Katherine Ling, New EPA Power-Plant Proposals Threaten Reliability – NERC, E&E NEWS PM, Oct. 
26, 2010, available at http://www.eenews.net/eenewspm/2010/10/26/1/. 
100     NORTH AMERICAN ELECTRIC RELIABILITY CORPORATION, 2010 SPECIAL RELIABILITY ASSESSMENT: 
RESOURCE ADEQUACY IMPACTS OF POTENTIAL U.S. ENVIRONMENTAL REGULATIONS 42 (2010), available 
at http://www.nerc.com/files/EPA_Scenario_Final.pdf. 
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the U.S. electric power industry.101  In the case of utilities, the average cash flow impact 
per company of being miscast as a swap dealer, for instance, “could amount to between 
$250 million and $400 million per year,” which would seriously harm the much-needed 
capital reserves of utilities.102

 
 

The cumulative impact of regulations issued by this Administration could restrict 
currently available sources of base load energy, causing electricity prices to rise.  Yet in 
order for the economy to get back on its feet, reliable and affordable energy is an 
essential ingredient.  This is especially the case for the manufacturing sector, a part of the 
American economy that is highly reliant on an affordable and predictable power supply. 
 

B. Manufacturing 
 

Recently, President Obama has spoken about the economy and manufacturing.  At 
a stop at a General Electric plant in Schenectady, New York, he remarked: “We want an 
economy that’s fueled by what we invent and what we build.  We’re going back to 
Thomas Edison’s principles.  We’re going to build stuff and invent stuff.”103  During his 
State of the Union speech, he said “We have to make America the best place on Earth to 
do business.”104  Despite the President's words of support for American manufacturers, 
his Administration is responsible for implementing policies that have imposed significant 
new burdens on this struggling sector of the economy.  According to research 
commissioned by the National Association of Manufacturers, “structural costs imposed 
on U.S. manufacturers including regulation create a 17.6 percent cost disadvantage when 
compared with nine major industrialized countries.”105

 

  Until recently, the Obama 
Administration had not shown signs of awareness about the real world impact that 
onerous regulations had on American manufacturers and the Americans who work for 
them.   

In the last decade, the American manufacturing industry has faced increased 
barriers to expansion and job creation. Meanwhile, the industry has continued to expand 
and hire in places like China, India, and Brazil.”106  Today, China is the world’s largest 
provider.107

                                                 
101     Letter from Thomas R. Kuhn, Edison Electric Institute, to Darrell Issa, Ranking Member, Comm. on 
Oversight & Gov’t Reform 1 (Dec. 30, 2010) (on file with author). 

  Manufacturing is still crucial to the U.S. economy, and the government 
should seek to foster an economic climate that enables our manufacturers to compete on 
the world stage.   

102     Id. at 6. 
103     President Barack Obama, Address on the Economy in Schenectady, New York (Jan. 21, 2011), 
available at http://www.whitehouse.gov/the-press-office/2011/01/21/remarks-president-
economy-schenectady-new-york. 
104     President Barack Obama, State of the Union Address (January 25, 2011) available at 
http://www.whitehouse.gov/the-press-office/2011/01/25/remarks-president-state-union-address. 
105     Letter from Jay Timmons, Executive Vice President, National Association of Manufacturers, to 
Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform 1 (Jan. 7, 2011) (on file with author). 
106     Figures based on calculations from National Accounts Main Aggregates Database, United Nations 
Statistics Division, available at http://unstats.un.org/unsd/snaama/selbasicFast.asp. 
107     Letter from Paul Cicio, President, Industrial Energy Consumers of America, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 4 (Jan. 10, 2011) (on file with author). 
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Chairman Issa has received a wide variety of feedback from members and 

representatives of the U.S. manufacturing community, ranging from furniture 
manufacturers to plumbing suppliers to mattress makers.  In some cases, the same 
regulation shows up repeatedly across a range of industries.  These more pervasive 
regulations, such as EPA’s boiler emission regulation (Boiler MACT), will be described 
in-depth in Section VII (C)(1) of the report.  However, some regulations are only 
mentioned by a few specific trade organizations.  For these sectors, a specific regulation 
can mean the difference between hiring more workers and laying people off.  This section 
will review correspondence received by the Committee from various segments of 
American manufacturing and explain the regulatory burdens that are putting good U.S. 
jobs in jeopardy.   
 

According to the Brick Industry Association, businesses in their trade create 
approximately 200,000 jobs in America.108  However, since the construction downturn 
began in 2006, approximately 9,000 direct manufacturing jobs, and approximately 86,000 
indirect brick jobs in distribution, design, installation and related fields, have been lost.109  
In addition to this hardship, brick makers are facing onerous industry-specific 
regulations.  The first is a re-issuing of a Maximum Achievable Control Technology rule 
for clay brick and tile (Brick MACT).  EPA finalized the original Brick MACT in 2003 
to regulate emissions that might be produced when the raw brick materials are fired in 
kilns to make bricks.  The industry spent over $100 million to install and operate required 
control devices to meet the 2006 compliance date.110  In 2007, more than a year after 
enforcement of Brick MACT began; a federal court vacated the rule and the standards in 
their entirety and sent them back to EPA to be rewritten.  EPA is now developing a new 
Brick MACT but is using the achievements of brick manufacturers under the remanded 
rule against them as a basis for even more stringent standards.   Last year, EPA estimated 
the revised Brick MACT would cost the industry $188 million per year.111  Based on 
figures cited by the Brick Industry Association, brick manufacturers’ total revenue in 
2009 was approximately $940 million.112

 

  According to EPA’s own estimates, Brick 
MACT will impose a compliance cost of approximately 20 percent of the industry's 
revenue, endangering the viability of brick making, and its corresponding jobs, across the 
United States. 

Simultaneously, the Occupational Safety and Health Administration (OSHA) is 
expected to propose a rule this year, across all industries, to substantially reduce the 
allowed exposure to crystalline silica in the workplace.  However, extensive scientific 
evidence appears to demonstrate that the risks from exposure to silica from quartz in 
brick materials are not the same as risks from quartz used in other industrial settings.113

                                                 
108     Letter from J. Gregg Borchelt, President & CEO, Brick Industry Association, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 1 (Jan. 10, 2011) (on file with author). 

  
Decades of studies indicate that illness caused by exposure to crystalline silica is 
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essentially non-existent in brick industry workers.114  The brick industry is concerned that 
OSHA is undertaking this regulation without providing an opportunity for input from 
brick makers, whose industry may not require the new standard since the current standard 
is already adequately protective of their workers.  The increased cost burden of these new 
requirements, which may not provide any demonstrated health benefit for brick workers, 
will jeopardize jobs.  OSHA has the statutory power to keep the current standard for brick 
manufacturing, even if they make a new standard for industry in general.115

 
       

In separate correspondence, the Committee also heard from the NanoBusiness 
Alliance and the Silver Nanotechnology Working Group.  Nanotechnology, as defined by 
the National Science Foundation, “refers to the ability to manipulate individual atoms and 
molecules, making it possible to build machines on the scale of human cells or create 
materials and structures from the bottom up with novel properties.  Nanotechnology 
could change the way almost everything is designed and made, from automobile tires to 
vaccines to objects not yet imagined.”116  Representatives of nanotechnology 
manufacturers express frustration regarding EPA’s consideration of a requirement that 
the manufacturers report any adverse effects of any nanomaterial-containing pesticide 
product—regardless of whether the problems were caused by nanomaterial or not.  
Because there would be no proof offered or even study of risk associated with 
nanomaterial, this could create a significant chilling effect on the use of this 
technology.117  In fact, some nanotechnology manufacturers have already begun laying 
off workers and others fear they will soon go out of business because of these 
regulations.118

 

   This is an example of how even seemingly minor actions taken by the 
federal government can have devastating effects on a manufacturing industry. 

In some cases, regulations can produce perverse anti-environmental effects, as well 
as roadblocks for job creation.  A prime example of an unintended consequence is 
regulation facing the scrap recycling industry.  The Institute of Scrap Recycling 
Industries notes that in 2009 the scrap recycling industry recycled 579,568 tons of plastic 
bottles for export alone.119  This statistic shows not only the role the industry plays in 
recycling common waste that would otherwise be destined for landfills, but it also 
highlights the crucial role recyclers are playing as exporters.  In performing these 
functions, the industry provides an estimated 100,000 jobs.120

                                                 
114     Id. 

  However, a cloud of 
regulatory uncertainty hangs over this industry.  The EPA sets standards for what can be 
recycled safely and what cannot (and thus will become waste).  However, EPA has 
refused to definitively state whether it would allow recycling of plastic from automobiles 

115     Id. 
116     Fact Sheet, National Science Foundation, Nanotechnology (Apr. 1, 2003), available at 
http://www.nsf.gov/news/news_summ.jsp?cntn_id=100602. 
117     Letter from Vincent Caprio, Executive Director, NanoBusiness Alliance, to Darrell Issa, Chairman, 
Comm. on Oversight & Gov’t Reform 2 (Jan. 7, 2011) (on file with author). 
118     Letter from Rosalind Volpe, Executive Director, Silver Nanotechnology Working Group, to Darrell 
Issa, Chairman, Comm. on Oversight & Gov’t Reform 2 (Jan. 14, 2011) (on file with author). 
119     Letter from Robin K. Wiener, President, Institute of Scrap Recycling Industries, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 2 (Jan. 10, 2011) (on file with author). 
120     Id. at 1. 
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or appliances.  The industry notes these beneficial economic effects of allowing recycling 
of these plastics: 

• $946.7 million of new spending on equipment; 
• $247.9 million of new spending on construction industry services; 
• 23,746 new jobs; and 
• $1.1 billion of additional gross earnings of employees121

The lack of clarity from the federal government causes paralysis in the industry.  Without 
certainty, industrial recyclers say they will not proceed with investment in new facilities, 
and thus will not create the high-paying jobs that accompany this investment.  Moreover, 
the additional environmental benefits associated with recycling will be foregone.    

 

 
In some cases, the Administration has proposed a regulatory burden that appears 

on its face impossible to meet.  This example, provided by APA – The Engineered Wood 
Association, is illustrative; 

 
In June of 2010, EPA concluded that formaldehyde (FA) causes nasopharynx 
cancer, all leukemias, myeloid leukemia and lymphohematopoietic cancers as a 
group… EPA also proposed a maximum FA exposure level of 0.007 ppb, far 
below naturally occurring levels including exhaled human breath at 2.0 ppb.122

 
   

Setting a formaldehyde standard below what is found naturally in human breath would 
seem to be an impossible standard set by the government. 
 

EPA and OSHA are not the only agencies responsible for burdensome regulation.  
The Plumbing Manufacturers International, which represents companies that make 95 
percent of the plumbing products sold in the United States, wrote to the Committee about 
Department of Energy (DOE) regulations it is facing.123  Last year DOE rapidly issued a 
new definition of a showerhead that would unilaterally ban several types of devices.  
Changing this definition, which had stood for decades, and banning devices is a 
significant act of regulation.  However, DOE only allowed a short 30-day period for the 
interested parties to offer comments or express concerns with this change.124

 
  

When industry is weighed down by regulatory compliance burdens, it is hard 
pressed to create the jobs that the nation needs to get back on its feet.  This passage from 
a letter received by the Committee from the Forging Industry Association sums up the 
regulatory burdens facing the American manufacturing sector: 

 
From the U.S. Environmental Protection Agency (EPA) to the Department 
of Energy (DOE), the Department of Interior (DOI) and the Occupational 
Safety and Health Administration (OSHA), there appears to be little to no 

                                                 
121     Id. at 2. 
122     Letter from Dennis J. Hardman, President, APA, to Darrell Issa, Chairman, Comm. on Oversight & 
Gov’t Reform 1 (Jan. 10, 2011) (on file with author). 
123     Letter from Barbara Higgens, Executive Director, Plumbing Manufacturers International, to Darrell 
Issa, Chairman, Comm. on Oversight & Gov’t Reform 1 (Jan. 10, 2011) (on file with author). 
124     Id. at 2. 



 30 

understanding of the manufacturing process and the unintended 
consequences of certain actions throughout the supply chain. For example, 
forged parts are critical components of alternative energy sources such as 
wind turbines and nuclear power plants. However, natural gas and 
induction furnaces are required to make forged parts. As EPA regulates 
greenhouse gas (GHG) emissions and potentially requires small and 
medium sources to comply with GHG emission limits, forging operations 
may have to comply with these limits solely because they use natural gas 
in the making of forged parts. So while on one hand the Administration 
and others trumpet the need for increased use of alternative energy 
sources, agency proposals are poised to make the very U.S. manufacturers 
necessary to build those alternative sources less competitive. Similarly, 
regulations aimed at the oil and gas industry or the automotive or 
aerospace industries are often proposed without regard to the potentially 
devastating downstream effects on their suppliers.125

 

 

Accounts like this increase concern that the Obama Administration has not been 
looking at the cumulative impact that its numerous silos of regulation have on 
manufacturers.  If the U.S. is going to maintain manufacturing leadership in the world, 
then there must be hospitable conditions for its revival and growth.  The current 
regulatory climate is hurting this effort. 
 

C. Construction 
 

The construction industry, subject to a number of regulations across several 
government agencies, has an unemployment rate above 18 percent (double the economy-
wide rate). Representatives of the construction industry are concerned about several EPA 
regulatory proposals, including regulation of GHG’s, regulation of Coal Ash, Ozone 
NAAQS, as well as OSHA regulations, such as the I2P2 program, and IRS’s new 1099 
reporting requirements.   

 
The construction industry was one of the hardest hit industries following the 

bursting of the housing bubble and the accompanying recession.  In 2009 and 2010, 
housing starts – the number of new homes on which construction begins within a certain 
period – were at their lowest levels since 1978, falling almost 1.3 million units within a 
span of three years.126

 

  Economists and investors use housing starts as a leading indicator 
to determine the trend of the overall economy and the construction industry.  Thus, a 
downward trend in housing starts shows both a lag in the economy and the construction 
industry.   

                                                 
125     Letter from Roy Hardy, Executive Vice President, Forging Indus. Ass’n, to Darrell Issa, Chairman, 
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 Trade groups representing the construction industry have identified numerous 
current and proposed regulations that harm economic growth or cause uncertainty for 
future investment in their industry.  The Associated General Contractors of America 
(Contractors), which surveyed its members and internal experts, is very concerned with 
EPA’s regulation of greenhouse gasses (GHGs).  Pursuant to the Clean Air Act, EPA is 
imposing a permitting scheme on GHG emissions from stationary sources, which many 
fear could delay the construction of a significant number of projects.  The uncertainty 
created by EPA’s permitting scheme for GHGs causes customers of constructions 
interests to delay or defer the starting date for construction projects.127

  
 

 Similarly, EPA’s revision of the National Ambient Air Quality Standards 
(NAAQS) for Ozone could also have deleterious effects on both ongoing and future 
construction projects.  If finalized, the strict ozone limits EPA is currently considering 
could dramatically increase the number of regions in non-attainment.128  This designation 
will effectively put large swaths of the country off limits to many types of construction 
because of the equipment required for many projects.129  Industry groups forecast that 
this “closing-off effect” on construction projects will seriously deter job creation, not 
only in the industry itself but also in the manufacturing industry responsible for 
component parts, the shipping industry, and the other related industries that are closely 
tied to construction.130  Furthermore, so long as the region is in non-attainment, it is 
possible that the emission of ozone by other sources can hinder construction projects 
even if the construction project is not a major source of ozone.131

 
   

 The companies that supply construction projects also commented on the burden of 
environmental regulations to their respective industries.  The American Architectural 
Manufacturers Association, representing window, door, and skylight manufacturers, 
raised concerns about the EPA Lead Renovation, Repair, and Painting Program 
(LRRP).132  The LRRP removed “opt-out” provisions for those renovating homes built 
prior to 1978, thus subjecting such construction projects, and the inputs required to 
complete those jobs, to regulation under the rule.133  The changes to this rule increase the 
costs of projects carried out on pre-1978 structures, discouraging the purchase of new 
inputs, such as windows or doors, as well as the undertaking of the entire construction 
project.134

                                                 
127     Id. 

  The lumber industry, whose members supply products to the construction 
industry, also expressed concerns over the LRRP for many of the same reasons.  In 

128     For additional discussion of EPA’s proposed Ozone and PM NAAQS, see section VII.C.3. 
129     Id. 
130     Id. 
131     Id. 
132     Letter from Richard G. Walker, President, American Architectural Manuf. Ass’n, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform (Jan. 10, 2011) (on file with the author). 
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addition, they felt EPA constructed an inappropriate implementation scheme and 
provided an inadequate lead testing system.135

 
  

 Contractors and homebuilders are worried about the LRRP as well.  Remodelers 
predict lost business and even unintended negative health effects because the rule does 
not apply to homeowners.  Because of increased costs, these homeowners may elect to 
forgo professional services and do remodeling themselves, thus increasing the risk to the 
population who own older homes. 136  Contractors also have concerns about the rule’s 
application to commercial buildings, when the law was originally intended for residential 
buildings.137  The industry feels that this rule would create a perpetual state of testing, 
training, and certification due to the necessity for “continuous maintenance” at 
commercial sites – leading to unnecessary costs and project delays.138

 
 

Finally, EPA’s consideration of a rule that would treat coal combustion residuals 
(CCR), also known as coal ash and fly ash, under the Resources Conservation and 
Recovery Act (RCRA) as a hazardous waste is cause for great alarm.  Fly Ash is an 
important ingredient of cement.  If EPA decrees that the key ingredient is a hazardous 
waste, there will be severe economic implications for the cement industry, as well as the 
constructing industry, which requires the widespread use of cement.139

 
 

 In addition to the impact of environmental regulations on job creation within the 
construction industry, the regulatory burden associated with labor and workplace 
standards may hinder job creation.  The Department of Labor (DOL), through the 
Occupational Health and Safety Administration (OSHA), has enacted and proposed a 
number of workplace standards that construction companies, and especially those that are 
small businesses, find difficult to implement.  The industry frequently cites the added 
costs associated with OSHA compliance mandates and the diversion of capital from 
production staff to compliance staff needed to satisfy the recordkeeping requirements as 
barriers to meaningful job creation.   
 

Of particular concern is the Injury and Illness Prevention Program (I2P2), a 
proposed rule that requires employers to implement specific standards for all safety and 
health hazards that exist within the construction industry.140

                                                 
135     Letter from Scott Lynch, Executive Vice President, Nat’l Lumber and Building Material Dealers 
Ass’n, to  Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform (Jan. 10, 2011) (on file with the 
author). 

  Both representatives of the 
construction industry, and those that supply its means of production, worry that this 
program gives OSHA the ability to issue violations for work conditions that are not 

136     Letter from Joseph Stanton, Senior Vice President and Chief Lobbyist, Nat’l Ass’n of Home Builders, 
to  Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform, (Jan. 20, 2011) (on file with the author). 
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139     Letter from Aris Papadopoulos, Chairman of the Board of Directors, Portland Cement Assoc. to 
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currently subject to any specific OSHA standard or rule – leaving the employer in a state 
of compliance limbo.141  Since OSHA would be seeking to issue fines for violations 
currently unregulated by the agency, and not currently existing on the books, this rule 
exposes construction firms to unknowable levels of legal exposure.142

 
 

The representatives of the construction industry also cited that the new Form 1099 
Requirements, mandated by the Patient Protection and Affordable Care Act, as 
particularly burdensome to its smallest businesses. The 1099 requirements to be 
implemented in 2012, requires businesses to file a Form 1099 for all vendors to which 
they pay more than $600 annually for both goods and services.   Some businesses fear 
such a dramatic increase in paperwork burden from Form 1099 that they foresee the 
hiring of an additional staffer simply to comply with the rule.143  The construction 
industry necessarily works with a large amount of vendors but is not currently required to 
file a 1099 for all these interactions.  Accordingly, compliance with this rule will move 
resources away from productive labor towards compliance roles.144

 
 

D. The Regulatory Impact on Small Businesses 
 
 Small businesses not only provide the majority of new employment opportunities 
for Americans but also contribute to the economy as vehicles for innovation.  Moreover, 
small businesses exist in every industry sector and throughout the country.  Small 
business men and women truly represent the foundation of the U.S. economy.  When 
regulations harm small business, they are exceptionally harmful to job growth.  
Regulatory uncertainty can be potentially lethal to small business as they do not have the 
economies of scale enjoyed by their larger counterparts to spread the risk and wait out 
certain administrative decisions.   While politicians universally recognize that small 
businesses are the lifeblood of the American economy, there is some disagreement as to 
how they should be treated by the federal bureaucracy.   
 
 As a general matter, letters received from representatives of small businesses 
expressed a concern for the rising cost of energy and the expected impact of several EPA 
regulations.  Small businesses cite EPA regulation of GHGs under the Clean Air Act, 
Ozone NAAQS, and the Boiler Heater Maximum Achievable Control Technology 
(Boiler MACT) as having the potential to be the most damaging to their ability to create 
more jobs.145

                                                 
141     Letter from Thomas J. Gibson, American Iron and Steel Inst., to Darrell Issa, Chairman, Comm. on 
Oversight & Gov’t Reform, (Jan. 10, 2011) (on file with the author).  For additional discussion of the I2P2 
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  Moreover, small businesses that support more than seven million jobs in 
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the oil and natural gas industry,146 claim the uncertainty created by the Department of 
Interior’s failure to issue a reasonable number of shallow water permits in the Gulf of 
Mexico is putting these jobs at risk.147

 
 

According to the National Federation of Independent Businesses (NFIB), their 
members believe that certification and testing for EPA’s LLRP rule will 
disproportionately affect their operations due to their smaller overheads and staff. 148   
Interestingly, EPA recognized that their rule would have significant adverse economic 
impacts on a substantial number of small businesses in conducting its analysis during the 
rulemaking process but went forward regardless.149

 
   

Of particular concern to many small businesses is the “Right to Know” proposed 
rules of the Fair Labor Standards Act.  These provisions require all employers to disclose 
to all workers whether they are legally considered to be an employee or an independent 
contractor and to provide the underlying analysis of the method used to compute their 
salaries. 150  The responsibility of conducting this analysis typically lies with the 
employer.  These employers are concerned that the proposed rule exposes them to 
possible monetary penalties if they make an error in this calculation and also diverts the 
owner away from the management and production aspects of the business.151

 
 

NFIB also expressed concern for what they perceived was a shift at OSHA away 
from compliance assistance towards investigations and enforcement, as evidenced by 
OSHA’s expanded force of enforcement officers. 152  Many small businesses fear this 
ramp up in enforcement officers as a sign of things to come, and they fear incurring 
penalties as they struggle to comply with the various regulations.153 Similar to the 
situation with the “Right to Know” requirements, it is the entrepreneur that also serves as 
the regulatory enforcer – a role that is difficult to perform when so many other tasks need 
to be fulfilled.154

 

 Yet, the small business person is very sensitive to enforcement actions 
because of the limited funds available for both capital investment and legal risk. As the 
chance of enforcement actions increase, the small business owner may be compelled to 
invest less and keep on hand additional capital to cover the risk of additional legal 
exposure.   
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 Finally, representatives for small business reported that both the Musculoskeletal 
Disorders Recordkeeping Proposed Rule as well as the Noise Control Interpretation 
Proposal would hinder the ability for small business to grow because of high compliance 
costs.155

 

  As previously noted, these rules have been temporarily withdrawn by OSHA for 
reconsideration.  

The Consumer Product Safety Improvement Act received a significant amount of 
attention from groups that represent important trades.  For example, the National Council 
of Textile Organizations and the International Sleep Products Association both 
commented that the original intent of this regulation, to combat lead in Chinese toys, 
would be misapplied to their products, children’s clothing and mattresses, and add 
tremendous costs to businesses.156  97 percent of the mattress industry is composed of 
small businesses, and these businesses would have to bear the burden of expensive re-
testing of mattresses that the manufacturers have already completed.157

 

According to a 
letter sent by the National Council of Textile Organizations: 

Given the strict manner in which the CPSC has applied its new CPSIA authority, 
a number of mattress manufacturers have had to retest prototypes they use to 
make adult-size mattresses that are intended primarily for use by consumers 12 
and under. The costs of these flammability tests can range from to $1150 to $2650 
per mattress prototype. Depending on the size and product range of a given 
producer, a typical mattress manufacturer will need to retest between 12 and 42 
prototypes to meet this new arbitrary CPSIA rule.158

 
   

The Computing Technology Industry Association (CompTIA) expressed concern 
for the impact that Section 511 of the Tax Increase Prevention and Reconciliation Act of 
2005 (TIPRA) has on small business.159  This provision is scheduled to go into effect in 
January 2012, and requires the government to withhold 3 percent of all payments for 
goods and services from government contractors.  CompTIA notes that this withholding 
requirement “departs from the traditional scheme of federal tax payments, because the 
static 3 percent withholding rate bears no relation to anticipated taxable income.”160

                                                 
155     Letter from Karen Kerrigan, CEO, Small Bus. & Entrepreneurship Council, to Darrell Issa, Chairman, 
Comm. on Oversight & Gov’t Reform (Jan. 12, 2011) (on file with the author). 
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Small Business & Entrepreneurship (SBE) Council agrees that section 511 will raise 
costs to taxpayers, restrict cash flow for small firms, and drive small businesses away 
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from the government procurement marketplace.161 Associated Builders and Contractors 
(ABC) also adds that this withholding rule is “especially onerous for the construction 
industry” because it will essentially deplete a contractor’s profit (construction contractors 
typically average a profit margin of 2.2 percent).162
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VII. Agency Analysis 
 

Finally, this preliminary report will focus in on specific regulations that govern 
labor policy, the agencies that regulate the financial services industry, and the 
Environmental Protection Agency (EPA).   In addition to this analysis, appendences I and 
II contain additional analysis of regulatory concerns, broken out by industry and by 
agency.  The agencies and regulations that have been selected for more in-depth analysis 
in the report were chosen based on the volume of responses expressing concern for the 
economic impact of the regulations or because significant concerns were raised over the 
agency processes that lead to the regulation.  It is beyond the scope of the report to make 
recommendations for immediate action on these regulations.  Rather, this analysis merely 
reflects the concerns as stated by respondents.  
 

A. Labor Policy 
 

Business organizations have identified multiple proposed regulations and policies 
issued by the Obama Administration and the Department of Labor that they view as 
costly, and burdensome inhibitors of job growth. This section will discuss the 
government actions that regulate labor policy that numerous respondents to Chairman 
Issa have identified as being onerous and impairing their job creation efforts.  
 

1. OSHA Noise Standards 
 

Last fall, the Occupational Safety and Health Administration (OSHA) issued a 
proposal to alter workplace noise standards by changing OSHA’s interpretation of 
“feasible administrative or engineering controls.” 163

 

  Specifically, OSHA proposed to 
clarify the meaning of “feasible” to have its ordinary meaning of capable of being done, 
unless the costs of the controls would be so high as to threaten the livelihood of the 
business.  

Of the numerous labor-specific proposals brought to the Committee’s attention, 
this proposal, by far, generated the most concern from the business community— nearly 
30 groups raised it.  They assert that OSHA’s proposal would reverse decades of agency 
precedent that currently allows employers to provide their employees with “personal 
protective equipment,” such as ear plugs or ear muffs, instead of more costly 
administrative or engineering controls, to protect employees from harsh noise.164

 

  As 
proposed, employers would not be able to use personal protective equipment unless the 
company is able to demonstrate that implementing an alternative administrative or 
engineering control would put the company out of business or threaten its viability.   
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The American Coke and Coal Chemicals Institute calls the proposal an 
“unreasonable shift in emphasis” and “stands to add substantial costs…and threatens the 
global competitiveness of our industry and the industries we supply.”165  Indeed, 
preliminary estimates from the National Association of Manufacturers indicate “total 
compliance costs for fully implementing this proposal may reach billions of dollars.”166  
The National Council of Textile Organizations asserts the proposal would be 
“economically devastating for those smaller-sized manufacturers that make up the bulk of 
the U.S. textile industry.”167  Finally, the National Tooling and Machining Association, 
the Precision Machined Products Association, and the Precision Metalforming 
Association, estimate that these engineering controls “are expected to cost over $10,000 
per machine” and the administrative controls “would require shutting down or idling of 
up to half or more of operating equipment lowering return on investment and decreasing 
employment.”168

 
  

In addition, numerous groups including the Associated Builders and Contractors, 
the International Bottled Water Association, the National Concrete Masonry Association, 
the National Oilseed Processors Association, the Small Business & Entrepreneurship 
Council, and the Window & Door Manufacturers Association highlight that OSHA is 
attempting to avoid requirements under the Administrative Procedure Act and other 
regulatory statutes by characterizing the proposal as a non-regulatory interpretation.169

 
    

In late January 2011, OSHA recognized many of these concerns and withdrew its 
proposal to study alternative approaches to limit workplace noise hazards.170

 
   

2. OSHA Injury Illness and Prevention Program (“I2P2”)  
 

OSHA is currently considering issuing a proposed rule to require companies to 
develop an Injury and Illness Prevention Program (“I2P2”).171

                                                 
165     Letter from Bruce A. Steiner, President, American Coke and Coal Chemicals Institute, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 4 (Jan. 10, 2011) (on file with author). 

  The rule is likely to 
mandate how companies, both large and small, plan, implement, evaluate, and improve 
processes and activities that protect employee safety and health.  Business groups did not 
take issue with OSHA’s emphasis on workplace safety; instead, they view OSHA’s 

166     Letter from Jay Timmons National Association of Manufacturers, to Darrell Issa, Chairman, Comm. 
on Oversight & Gov’t Reform 3 (Jan. 7, 2011) (on file with author). 
167     Letter from David Hastings, Chairman, National Council of Textile Organizations, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 4 (Jan. 20, 2011) (on file with author). 
168     Letter from David Tilstone, President, NTMA, Mike Duffin, Executive Director, Precision Machined 
Products Association, and William E. Gaskin, President, Precision Metalforming Association, to Darrell 
Issa, Chairman, Comm. on Oversight & Gov’t Reform 2 (Jan. 10, 2011) (on file with author). 
169     See, i.e., Letter from Sean Thurman, Senior Manager, Associated Builders and Contractors, to Darrell 
Issa, Chairman, Comm. on Oversight & Gov’t Reform 6–7 (Jan. 7, 2011) (on file with author). 
170     News Release, U.S. Department of Labor, US Department of Labor’s OSHA Withdraws Proposed 
Interpretation on Occupational Noise (Jan. 19, 2011) available at 
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_RELEASES&p_id=19119. 
171     Injury and Prevention Program, 75 Fed. Reg.  23,637 (proposed May 4, 2010) (to be codified at 
C.F.R. pt 1910). 
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formal program as a mandate that will undermine their current safety programs and lead 
to inconsistent and unpredictable safety violations by OSHA inspectors.  
 

For example, the National Association of Manufacturers (NAM) fears that the 
new I2P2 program may not account for effective safety and health programs already in 
place by many employers and that it would disrupt current safety programs “that have 
measurable successes.”172  According to NAM, early indications from OSHA signal that 
the program “may allow OSHA investigators to substitute their judgment of the 
employer’s plan on how to achieve compliance and whether some “injury” in the 
workplace should have been addressed in some way even if it was not regulated under a 
specific standard.”173  The National Lumber & Building Material Dealers Association, 
the National Oilseed Processors Association, the Textile Rental Association, and the 
American Coatings Association share NAM’s concern and believe “efforts made by 
employers operating effective safety and health programs should not be disrupted by this 
new mandate.”174  The American Iron and Steel Institute worries that OSHA will use the 
rule to “double dip” when assessing citations and fines for violations “both covered and 
not covered by a specific OSHA standard.”175  Indeed, the Associated Builders and 
Contractors see this as another effort to increase federal control over the private 
workplace and believes “all employers could find themselves in a never-ending 
compliance loop as a result of OSHA’s rule.”176

 
   

Driving many of these concerns is cost to employers.  For instance, the Motor and 
Equipment Manufacturers Association believes the I2P2 program is “financially 
unsustainable for businesses of any size to comply.”177  Similarly, the National 
Federation of Independent Business is worried that “developing a formal program could 
be a costly exercise for small businesses and become a paperwork nightmare.”178

 
  

3. OSHA Form 300 Musculoskeletal Disorders (MSDs) Column  
 

Early in 2010, OSHA issued a proposed rule to require adding a column to the 
OSHA Form 300 to record work-related musculoskeletal disorders (MSDs).179

                                                 
172     Letter from Jay Timmons National Association of Manufacturers, to Darrell Issa, Chairman, Comm. 
on Oversight & Gov’t Reform 3–4 (Jan. 7, 2011) (on file with author). 

  To some, 
this may seem like a minor reporting requirement, but many segments of the business 

173     Id.  
174     Letter from J. Andrew Doyle, President and CEO, American Coatings Association, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 3 (Jan. 10, 2011) (on file with author). 
175     Letter from Thomas J. Gibson, President and CEO, American Iron and Steel Institute, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 6–7 (Jan. 10, 2011) (on file with author). 
176     Letter from Sean Thurman, Senior Manager, Associated Builders and Contractors, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 4 (Jan. 7, 2011) (on file with author). 
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Manufacturers Association, to Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform 3 (Jan. 10, 
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178     Letter from the National Federation of Independent Business, to Darrell Issa, Ranking Member, 
Comm. on Oversight & Gov’t Reform 2 (Dec. 22, 2010) (on file with author). 
179     Occupation Injury and Illness Recording and Reporting Requirements, 75 Fed. Reg. 4728 (proposed 
Jan. 29, 2010) (to be codified at 29 C.F.R. pt. 1904). 
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community voiced strong reservations about the proposed rule.  Associated Builders and 
Contractors (ABC) argues that changing the form “wrongly groups together a variety of 
disorders and symptoms that are not necessarily related (noting even the scientific 
community has been unable to settle on a reliable definition or cause of most MSDs).”180  
They believe adding a hard-to-define, catch-all category could lead to inclusion of 
erroneous data on the form which may not even be the result of workplace injury.181  
Other business groups fear the new reporting requirement will allow OSHA to use their 
general duty clause to issue violations in lieu of a national ergonomics standard, which 
was overturned by Congress using the disapproval resolution in the Congressional 
Review Act of 2001.182

 
   

Further, the National Federation of Independent Business (NFIB) claims that 
OSHA attempted to avoid compliance with the Small Business Regulatory Enforcement 
and Fairness Act (SBREFA) by severely underestimating the cost of the proposed rule.  
SBREFA requires OSHA to submit proposals to Small Business Advocacy Review 
Panels if they will have a significant economic impact on a substantial number of small 
entities.  OSHA estimated that management could read and interpret the new rule within 
five minutes and correctly identify and record each MSD in one additional minute for 
each injury.  NFIB disputes this.  They argue that this estimate “demonstrates OSHA’s 
fundamental misunderstanding of how small businesses operate.”183  In the majority of 
their membership, the onus is on the small business owner, not a compliance expert, to 
understand and comply with the new rule.  NFIB notes that for a small business owner, 
“good faith efforts to comply with vague, overly technical, and hard-to-find regulations 
can require significant time away from the business—time that could be better spent 
growing the enterprise and employing more people.”184  The Automotive Aftermarket 
Industry Association and the Society of Chemical Manufacturers and Affiliates expressed 
similar concerns.185

 
   

The Administration appears to have temporarily heeded these legitimate concerns.  
In late January 2011, OSHA announced that it is withdrawing the proposed rule to seek 
further input from small business.186

                                                 
180     Letter from Sean Thurman, Senior Manager, Associated Builders and Contractors, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 7 (Jan. 7, 2011) (on file with author). 

   

181     Id. 
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4. OSHA Consultation Agreements 

 
OSHA issued a proposed rule to revise its regulations under the On-site 

Consultation Program (OCP).187  The OCP, administered by OSHA, exists to help small 
and medium-sized businesses identify workplace hazards, receive advice on compliance 
with OSHA standards, and assist in establishing safety and health management 
systems.188  It is a voluntary program, separate from enforcement, and participating does 
not result in penalties or citations.  The proposed rule would allow compliance officers to 
proceed with an enforcement visit as a result of a voluntary on-site consultation, as well 
as conduct an enforcement visit regardless of a company’s Safety and Health 
Achievement and Recognition Programs (SHARP) status.  SHARP status recognizes 
small businesses that operate a superior safety and health management program and 
exempts their worksite from OSHA programmed inspections as long as they maintain 
their SHARP status.189

 
  

The small and medium-sized business community believes the proposed rule is an 
unnecessary, adversarial action.  Until now, they have been accustomed to working in 
tandem with OSHA on compliance issues.  For instance, the International Bottled Water 
Association (IBWA) deems that the success of the OCP is at least partly “based on the 
understanding that an employer does not have to worry about being reported to OSHA’s 
enforcement program – information is kept confidential as long as workers are not in 
imminent danger and the employer agrees to follow the advice.”190  IBWA is concerned 
that changes to the program may discourage companies from participating in the program 
at any level for “fear of being subject to additional and unnecessary OSHA enforcement 
inspections.”191  The American Coatings Association, the American Iron and Steel 
Institute, the Associated General Contractors, the Motor and Equipment Manufacturers 
Association, and the Textile Rental Association also believe the rule, if implemented, will 
create a disincentive for businesses to reach out to OSHA for fear they will be subject to 
inspection and fines.192

 
   

                                                                                                                                                 
2011), available at 
http://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=NEWS_RELEASES&p_id=19158.  
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 42 

Small businesses, like NFIB’s members, rely on compliance assistance “because 
they lack the resources to employ specialized staff devoted to regulatory compliance.”193  
NFIB argues “reduction of these key incentives, while at the same time beefing up 
enforcement, shows that agencies want to levy fines and penalties instead of helping 
small businesses comply.”194

 

  This businesses fear could ultimately lead to more 
dangerous workplaces, not safer ones.  

5. OSHA Combustible Dust 
 

OSHA is currently considering a proposed rule to devise a combustible dust 
standard for all industries.195  OSHA defined combustible dust as “all combustible 
particulate solids of any size, shape, or chemical composition that could present a fire or 
deflagration hazard when suspended in air or other oxidizing medium.”196  Business 
groups are concerned that the proposed standard does not differentiate among industries.  
For instance, the American Wire Producers Association disagrees with “OSHA’s goal to 
create a “one size fits all” standard with respect to dust generated by very diverse types of 
manufacturing facilities.”197  They claim that steel dust is neither combustible nor 
explosive, yet it would still be covered by the rule.  The American Iron and Steel Institute 
and the Non-Ferrous Founders’ Society echoed these concerns.198

 
   

Similarly, the National Lumber and Building Material Dealers Association 
suggests that such an “ambitious effort may be better served by a more narrowly targeted, 
perhaps industry-specific focus, identifying high risk settings and determining how best 
to address the hazards therein.”199  The APA - The Engineered Wood Association and the 
Kitchen Cabinet Manufacturers Association agree.  The American Forest & Paper 
Association believes the rule “could potentially cost the forest products industry and 
numerous other industries many millions of dollars in capital expenditures and higher 
operating costs without materially improving worker safety.”200

 
   

6. Project Labor Agreements  
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In February 2009, President Obama signed E.O. 13502 to strongly encourage the 

use of project labor agreements (PLAs) in construction projects in which the total cost to 
the federal government is $25 million or more.201  In April 2010, the Department of 
Defense, General Services Administration, and National Aeronautics and Space 
Administration issued a final rule implementing the Executive Order.202  A PLA is a 
contract awarded only to contractors and subcontractors that agree to recognize unions as 
the representatives of their employees on that job; use the union hiring hall to obtain 
workers; obtain apprentices exclusively through union apprenticeship programs; pay 
fringe benefits into union-managed benefit and pension programs; and obey unions’ work 
rules, job classifications and arbitration procedures.   This is significant for the 
construction industry as 85 percent of the construction workforce has decided not to join 
a labor union. 203

 

  Accordingly, this policy effectively excludes 85 percent of the 
industry’s workforce from benefiting from government contracts.  

The PLAs, and subsequent final rule, are met with skepticism from the private 
sector.  Associated Builders and Contractors (ABC) points out that studies have found 
that PLA’s “increase the cost of construction by as much as 18  percent.”204  These higher 
costs determine whether a construction company can make additional hires or must make 
unwanted layoffs.  The Associated General Contractors (AGC), who notes that the 
unemployment rate in construction remains above 18 percent, believes the E.O. has 
already caused “great upheaval in the federal market, created an environment that is 
encouraging bid protests, strained relationships between Federal owners and the 
contracting community, and placed Federal agency career procurement personnel under 
an inordinate amount of political pressure to meet the Administration’s expectation to 
award more PLAs.”205  In addition, AGC, as well as the Construction Industry Round 
Table, believe the E.O. is inconsistent with the Competition in Contracting Act, which 
directs federal agencies to strive to “obtain full and open competition.”206

 
  

B. Regulations Affecting the Financial Services Sector 
 

In reaction to the credit crisis and home mortgage meltdown that led to recession, 
agencies with responsibility for the financial services sector have dramatically ramped up 
their rulemaking activities.  Much of the current regulatory activity is directly attributable 
to the implementation of the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, the “Dodd-Frank Act.” 207

                                                 
201     Exec. Order No. 13,502, 24 C.F.R. 5 (2009). 

  Of the nearly 500 rulemakings stemming from the Dodd-
Frank Act that are scattered throughout a number of federal agencies, there is some 

202     Use of Project Labor Agreements for Federal Construction Projects, 48 C.F.R. § 536.271 (2010). 
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evidence that regulations affecting the financial services industry may limit the job 
creation and growth capabilities of U.S. businesses. 208

 
   

The American Financial Services Association (AFSA) brought to Chairman Issa’s 
attention a 2010 study by academics at the George Mason University Law School stating 
that regulations implemented under the Dodd-Frank Act could reduce economic growth 
by as much as 4 percent.209 Similarly, the Commodity Markets Council (CMC) points out 
that the financial services industry is simply overwhelmed because the July 2011 
implementation date set by the Dodd-Frank Act “is so tight, the quantity of rules so large, 
and the subject matter so complex…”. The activities of CMC members “represent the 
complete spectrum of commercial users of all futures markets, including agriculture.” 210

 
 

While it is beyond the scope of the report to discuss all regulations identified by 
respondents, or required under the Dodd-Frank Act, the report will discuss several of the 
regulations that were of concern to multiple organizations.  Appendix I provides a chart 
categorizing all the responses received and noting which organization identified the 
problematic regulation.   

 
1. Dodd-Frank Federal Reserve Board Debit Card Interchange Fees and Routing 

 
The Dodd-Frank Act directs the Federal Reserve to issue rules to set debit 

interchange fees.211  The Federal Reserve recently outlined a proposal that would cap 
debit interchange fees at 12 cents per transaction, which is about half the current market 
rate.212

 

 Interchange fees are a per transaction charge paid by merchants to card issuers 
and are generally viewed as lucrative fees because they are charged by banks to 
merchants every time a customer swipes a debit card.   The fee is typically calculated as a  
percentage of the purchase being made and essentially represents the amount of each 
transaction that a debit card’s issuer retains.  

 The Financial Services Roundtable (The Roundtable), the SBE Council, and 
Credit Union National Association (CUNA) all identified the Federal Reserve’s 
regulation of interchange fees as problematic.  According to the Roundtable, a trade 
association representing 100 of the largest financial services companies, the Federal 
Reserve Board’s proposed regulation of interchange fees through price controls is of 
paramount concern. The Roundtable estimates that the Board’s proposal would “remove 

                                                 
208     U.S. Chamber of Commerce, Center for Capital Markets, Dodd-Frank Wall Street Reform and 
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an estimated $15 billion from the financial services marketplace”213

 

 and hurt small 
businesses and consumers in the long run.   

The SBE Council, with nearly 100,000 members and 250,000 small business 
activists nationwide, is also concerned that “[p]roposed Federal Reserve rules regarding 
interchange fees and forthcoming Consumer Financial Protection Bureau (CFPB) 
regulations… could make a currently challenging problem much worse for small business 
owners” 214 by further restricting access to, and increasing the cost of, capital and credit 
for our nation’s entrepreneurs.   CUNA noted that since 70 percent of credit unions offer 
debit cards to their members, implementing interchange fee regulations is seen as “the 
most chilling effect” on the industry.215  Credit union executives reported that they may 
be forced to impose monthly checking account fees in the neighborhood of $15-$20.216

 
  

2. The Consumer Financial Protection Bureau (CFPB) 
 

 The Dodd-Frank Act created the Consumer Financial Protection Agency (CFPB) 
as an independent bureau at the Federal Reserve, with a broad mandate to prohibit unfair, 
deceptive, or abusive practices with respect to consumer financial products and services.  
This Bureau was created in response to concerns that the recent economic crisis was 
caused largely by financial institutions that were not regulated strictly enough.  

 However, it appears that the language creating this entity was unnecessarily 
broad and did not adequately define the appropriate scope and role of the Bureau.   
Respondents who commented on the CFPB are concerned that when the Bureau comes 
into existence in July 2011 it will have an unprecedented amount of authority to regulate 
the market for consumer financial products in the years to come.  Specifically, the 
Roundtable cites a 2010 study, which found that future regulatory actions taken by the 
Bureau, including implementation of most federal financial consumer protection laws, 
removal of “unfair, deceptive and abusive”217 consumer lending products, and extensive 
loan program disclosures on existing products like payday loans, could reduce net job 
creation by 4.3 percent.218 The American Financial Services Association (AFSA) is 
concerned about the autonomous CFPB’s “extraordinary authority over all facets of 
consumer credit” and its shocking lack of congressional oversight.219
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the adequacy of existing state laws and regulations under which these companies operate 
before imposing new federal burdens.”220  Likewise, DBA International,  the “voice for 
the debt buying industry,” 221 is very concerned about the CFPB’s new, far-reaching 
rulemaking authority. They suggest Congress make comprehensive amendments to the 
existing Fair Debt Collection Practices Act222

3. Dodd-Frank SEC Facilitating Shareholder Director Nominations (“Proxy 
Access”) 

 (FDCPA) which is the primary statutory 
authority regulating the debt industry, before the CFPB starts issuing new FDCPA 
regulations.   

 
The Dodd-Frank Act also extended the rulemaking authority of the U.S. 

Securities and Exchange Commission.  The Business Roundtable (BRT), an association 
of CEOs from leading U.S. companies, believes that a number of these regulations will 
be “burdensome and costly” and have a “negative consequence to the economy and 
jobs.”223

 
  

BRT and its members are particularly concerned about what they see as a new 
federal right to proxy access created by the SEC.  The SEC rule, issued in August, 
requires companies to include board of director nominees by certain shareholders in their 
proxy materials.224  Under the rules, shareholders will be eligible to have their nominees 
included in the proxy materials if they own at least three percent of the company's shares 
continuously for at least the prior three years.  According to the BRT, the SEC’s rule 
“undermines decades of state law, precedent and organic evolution of corporate law” and 
could have serious consequences for economic growth and job creation.225  Accordingly, 
the BRT and the U.S. Chamber of Commerce sued the SEC in September to vacate the 
rule.226  Shortly thereafter, the SEC announced it would delay implementation of the rule 
pending the outcome of the court challenge.227

 
  

4. Dodd-Frank SEC Conflict Minerals 
 

On December 15, 2010, the SEC issued a rule that would apply to public 
companies that use conflict minerals, such as gold, tantalum, tin, or tungsten, for products 
they manufacture.228
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 Under the rule, a company must disclose to the SEC whether its 
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conflict minerals originated in the Democratic Republic of the Congo or an adjoining 
country.229  If so, the company is required to furnish a separate report to the SEC as an 
exhibit that includes a description of the measures taken by the company to exercise due 
diligence on the source and chain of custody of its conflict minerals.230   If a company 
fails to adequately disclose its due diligence efforts to the SEC, it could be liable for 
violations of Exchange Act Sections 13(a) or 15(d), as applicable (15 U.S.C. 78m(a) and 
15 U.S.C. 78o(d)).”231 This rule applies to retailers carrying store-brand products that 
contain these minerals, as well as to manufacturers and mining interests, regardless of 
whether the company has any influence over the manufacturing specifications of the 
product.232

 
 

The National Electrical Manufacturers Association (NEMA), the Association of 
Electrical and Medical Imaging Equipment Manufacturers, and the Association of 
Connecting Electronics Industries (ACEI) all expressed concern regarding the potentially 
significant impact of the “conflict minerals” regulations on U.S. manufacturers. Although 
the intent of the regulation is to prevent the atrocities that are occurring in DR Congo, 
these trade associations are concerned that it will also “cost each U.S. issuing company 
significant financial and time resources.” 233

Moreover, respondents pointed out that the SEC might not be in the best position 
to regulate the minerals trade.  According to BRT, Section 1504, which requires resource 
extraction issuers to report payments to foreign governments, and Section 1503 of the 
Dodd-Frank Act, which relates to disclosure of mine safety violations to the SEC, are 
“costly requirements” about “unrelated concerns” and “[t]he SEC has no expertise to 
regulate in this area.”

  

234 IPC notes that the proposed regulations “may cause unnecessary 
disruptions of the minerals trade.”235  ConocoPhillips, Inc., is likewise concerned about 
the “[d]isclosure of payments by resource extraction issuers” to the SEC.236

5. CFTC Regulations 

     

 
The Dodd-Frank Act gave the U.S. Commodities Future Trading Commission 

(CFTC) significant rulemaking authority, which has caused a significant amount of alarm 
within the private sector.  The CFTC set up 30 teams to draft more than 40 rules required 
under the Dodd-Frank Act.   Some observers have expressed concern that there is no 
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team responsible for “facilitating the sharing of salient information between teams,” 
which “ignores the inherent relations that should exist between the rules.”237  The 
Commodities Market Council (CMC) has expressed concern that the CFTC is using the 
Dodd-Frank legislation “as an opportunity to propose unnecessary and extremely 
prescriptive regulations on already regulated derivative markets.”238

 

 CMC is fearful that 
this abrupt shift from “principles-based to prescriptive regulation” will not serve the 
industry in competing globally for market share and could impact jobs and growth going 
forward. 

One notable aspect of the Dodd-Frank Act that falls under the purview of the 
CFTC and has caused a high level of concern in the private sector is the “end-user 
exception” from the mandatory clearing of swaps.239 Although the Dodd-Frank Act 
forces most over-the-counter (OTC) derivatives onto exchanges and through 
clearinghouses, lawmakers carved out a broad exemption for so-called “end users”- non-
financial companies in industries like automotives and gas that use derivatives to hedge 
or mitigate their exposure to commercial risk, which often comes in the form of 
fluctuations in currencies, interest rates, and the like. 240 However, an ambiguity in the 
Dodd-Frank Act actually "threatens to undermine the ‘end user exemption.’”241 At issue 
is whether the CFTC can impose margin requirements on end-users. In other words, the 
CFTC may be able to force these end-users to put aside a certain percentage of their 
capital “to provide a cushion for the clearinghouse in the case they fail.”242

 
   

  Since an explicitly written exemption stating that end-users are excused from 
posting margin to trade through clearinghouses did not make it into the final text of the 
Dodd-Frank Act, some anticipate that the CFTC will interpret its authority to impose 
costly margin requirements on end-user transactions.243 This raises the possibility that 
many in the private sector may have to set aside capital that they would have used for 
business investment or creating jobs.244

                                                 
237     Letter from Christine M. Cochrane, President, Commodity Markets Council, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 1 (Jan. 14, 2011) (on file with author). 

  In February 2010, the Coalition for Derivatives 
End-Users, which represents about 180 companies and groups including Ford Motor Co., 
Boeing Co., Procter & Gamble Co. and Walt Disney Co., sent a letter to all U.S. senators 
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stating that “[t]he loss of these important risk-management tools would be detrimental to 
businesses, the economy and job creation.”245

 
  

The BRT also believes it is critical that end users of OTC derivatives, which 
account for approximately 10 percent of derivatives use and largely “employ derivatives 
to manage risk, not create it through speculative trading,” should have a clear exemption 
from margin, capital, and clearing requirements imposed by the Dodd-Frank Act.246 They 
point to a 2010 study247

 

, which finds that a 3 percent margin requirement could result in 
the loss of 100,000 jobs and tie up an average of $269 million per year per company.  

The National Association of Manufacturers (NAM) the largest manufacturing 
association in the U.S., likewise has a strong interest in the implementation of new rules 
on OTC derivatives since manufactures in the U.S. are end-users of OTC derivatives that 
use them to manage risk.248  In particular, imposing margin requirements on 
manufacturers would divert companies’ financial resources “from much-needed business 
investment and job retention and creation.”249 NAM therefore believes it is crucial that 
new regulations on derivatives “include a strong and workable exemption for end-users, 
like manufacturers, that use derivatives to hedge commercial risk.” 250

 
  

Finally, ConocoPhillips, the third-largest integrated energy company in the U.S., 
is concerned about new CFTC “definitions of specific financial transactions” and the 
CFTC “registration and regulation of ‘Swap Dealers’ and ‘Major Swap Participants’” 
more generally.251 Since the CFTC will be developing regulations on commodity 
markets, the Independent Petroleum Association of America (IPAA), which represents 
thousands of small-business oil and natural gas producers, is also concerned that they will 
“impact the availability and cost of hedging.”252 Simply stated, IPPA believes that “any 
increases in regulatory costs that take capital away from investing in exploration and 
production will negatively impact job growth in the oil and natural gas industry.” 253
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C. The Environmental Protection Agency 
 

Respondents have identified over 60 regulatory actions taken by the 
Environmental Protection Agency that may have a negative impact on job creation.  All 
of these regulations are listed in appendix A along with the groups that identified the 
regulations as potential job killers.   
 

The report will provide additional analysis on the regulations that raised concern 
for multiple organizations.  Almost half the respondents who identified EPA regulations, 
pointed towards the following three rules as job killing regulations: Boiler MACT, GHG 
regulations, and NAAQS for Ozone. In addition, at least eight groups identified EPA 
action on Chesapeake Bay Total Maximum Daily Load (TMDL), Cooling Water Intake 
Structures, Disposal of Coal Combustion Residuals (CCRs), E15 Ethanol Rule, Lead 
Renovation, Repair, and Painting Program, and NAAQS for Particulate Matter.  In 
addition, due to questions raised over procedural irregularities, this report will provide 
additional analysis on EPA’s Revocation of Appalachian Surface Coal Mining Activities 
under Clean Water Act Sec. 404. 
 

1. Boiler MACT 
 

More than 20 respondents identified Boiler MACT as a regulation that could pose 
a significant threat to both job creation and existing jobs.   EPA proposed the new 
Maximum Achievable Control Technology standards for industrial boilers and process 
heaters (Boiler MACT) in June 2010.  EPA estimated the rule would impose capital costs 
of $9.5 billion and an additional $2.9 billion in annualized costs.254  The rule as proposed 
will affect 13,555 boilers and process heaters.255  The proposal would set stringent 
emission limits and monitoring requirements for 11 subcategories of boilers, based on 
fuel type and unit design. These standards, which are intended to address hazardous air 
pollutant (HAP) emissions, would impose tight limits on five HAP/“surrogate” 
pollutants: Mercury (Hg), Hydrogen Chloride (HCl), Particulate Matter (PM), Carbon 
monoxide (CO), and Dioxins/Furans (D/F).  In order to comply, operators of coal-fired 
and biomass-fired units might need to install fabric filters to achieve control of mercury 
and particulate matter; wet scrubbers to meet limits on hydrogen chloride and other acid 
gases; replacement burners, tune-ups, and combustion controls for carbon monoxide and 
organic HAPs; and carbon injection for mercury, dioxins, and furans.256

 
 

According to analysis performed by the Council of Industrial Boiler Operators 
(CIBO), EPA dramatically underestimated the cost of the proposed rule.  CIBO’s analysis 
predicts that private industry would have to spend about $20 billion up front to comply 
with the proposed rule, which puts as many as 337,000 jobs at risk, and the rule could 
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reduce GDP by as much as much as $1.2 trillion.257   Separately, a study conducted by 
Fisher International estimates the pulp and paper industry costs will be $2.8 billion 
annually, $17 billion total, and could cause the closure of up to 30 mills, resulting in the 
loss of 17,000 jobs.258  The ripple effect from the rule throughout the pulp and paper 
supply chain and surrounding community escalates the job losses to over 70,000.259

 

  If 
these estimates are correct, EPA’s initial analysis of cost of $9.5 billion dramatically 
underestimated the impact of the rule.  

The Boiler MACT rule would have a wide ranging impact across industries – 
which is reflected in the volume and range of responses received. For example, both the 
American Chemistry Council and the American Forest and Paper Association cited this 
rule, as well as groups that represent small businesses, such as NFIB, the American 
Home Furnishings Alliance (AHFA), and the National Oilseed Processors Association.  
According to the submission of the U.S. Chamber of Commerce, EPA’s draft proposal 
sets hazardous air pollutant emission limits from industrial boilers and process heaters -
used by a wide range of manufacturers - at levels, which are barely detectable and 
possibly unachievable.260  More specifically, the American Home Furnishings Alliance 
argued that EPA got the definition of “biomass” wrong.  Under the proposal, EPA treats 
dry wood biomass the same as wet biomass used by other types of boilers.  According to 
AHFA, dry wood biomass burns cleanly, has a neutral CO2 emissions scoring, and has a 
high heat value.  By establishing a single large group of boilers that use both dry wood 
fuel and wet wood fuel, EPA ignored the benefits and unique characteristics of dry wood 
boilers.261 Among other concerns, NFIB pointed out that the continuous testing and 
monitoring requirements create considerable new paperwork and recordkeeping 
burdens.262

 
 

Apparently, since promulgating the draft rule, EPA itself has recognized that its 
initial approach imposed an unreasonable burden on the economy.  According to Gina 
McCarthy, the Assistant Administrator for Air and Radiation, “When EPA issued the 
proposal in April, the agency was scrambling to meet a court deadline… and the agency 
had very little information on some [of the boilers].”263
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information at hand, it changes the calculation entirely.”264

 

  Based on the new 
information the agency received in public comments, EPA petitioned the District Court 
for the District of Columbia for up to 15 months of additional time to complete the 
rulemaking.  Unfortunately, this request was denied.  Due to the court’s decision, and 
EPA’s aggressive initial proposal, the agency must issue a final Boiler MACT rule by 
February 20, 2011, and faces the untenable position of finalizing a rule that the agency 
has admitted to be fatally flawed.  

2. Greenhouse Gas Regulations 
 

In a landmark decision, Massachusetts v. EPA (2007), the Supreme Court held 
that greenhouse gasses (GHGs) qualify as air pollutants covered by the Clean Air Act 
(CAA). The Court further found that the EPA Administrator must determine whether 
emissions of greenhouse gases from new motor vehicles “cause or contribute to air 
pollution which may reasonably be anticipated to endanger public health or welfare.”265

 

  
In response, EPA issued two final findings regarding the applicability of the CAA to 
GHGs in December 2009. The first finding was that current and projected concentrations 
of six key GHGs (carbon dioxide, methane, nitrous oxide, hydrofluorocarbons, 
perfluorocarbons, and sulfur hexafluoride) in the atmosphere threaten the public health 
and welfare of current and future generations. This is referred to as the “endangerment” 
finding. The second finding was that the combined emissions of GHGs from new motor 
vehicles and motor vehicle engines contribute to the atmospheric concentrations of key 
greenhouse gases and hence to the threat of climate change. This is referred to as the 
“cause or contribute” finding.  

In 2008, EPA issued an interpretative memo (known as the “Johnson Memo”) 
finding that a pollutant is “subject to regulation” under the federal Prevention of 
Significant Deterioration (PSD) permit program when it is subject to either a provision in 
the CAA or becomes subject to a regulation adopted by EPA that requires actual control 
of emissions of that pollutant.266 In March, 2010, EPA reaffirmed the Johnson PSD 
Interpretative Memo and established January 2, 2011, (the effective date of the light-duty 
vehicle standards) as the date that GHG requirements of the vehicle rule would trigger 
CAA permitting requirements for stationary sources.267  PSD regulations require the 
installation of the best available control technology (BACT) for new sources and for 
major modifications of existing sources. Under the CAA, emissions thresholds for criteria 
pollutants are 100 and 250 tons per year (TPY).268
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  In April, 2010, EPA finalized the 
light-duty vehicle rule controlling GHG emissions and confirmed January 2, 2011, as the 
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earliest date that a 2012 model year vehicle subject to the standards could be sold in the 
United States.269

 
   

To be clear, the reaffirmation of the Johnson memorandum and the finalization of 
the Light-Duty Vehicle Rule worked in tandem to activate the Prevention of Significant 
Deterioration (PSD) and Title V permitting obligations on stationary sources.  Despite 
strong admonitions by the Office of Advocacy within the Small Business Administration, 
at no point in the regulatory process has EPA conducted an economic assessment of the 
impact that the combination of EPA actions have had on the stationary sources that now 
have to obtain new permits in order to operate.270

 
  

a. The Tailoring Rule 
 

Under the plain language of the statute, emissions thresholds for criteria pollutants 
are 100 and 250 tons per year (TPY).  At these levels, EPA estimates that 82,000 PSD 
permits would be required each year and six million facilities would need Title V 
operating permits.271

 

 Many commercial establishments, apartment buildings, hospitals 
and schools could find themselves subject to EPA regulation. In an effort to avoid this 
immediate result, EPA issued a final rule on May 13, 2010, establishing regulatory 
thresholds for GHG regulation for stationary sources.  

Under the “tailoring” rule, sources already subject to PSD requirements would be 
required to implement GHG BACT requirements if a modification results in an emissions 
increase of 75,000 TPY or more of GHGs as of January 2, 2011. Beginning July 1, 2011, 
to June 30, 2013, PSD permitting requirements will cover new construction projects that 
emit GHG emissions of at least 100,000 tpy even if they do not exceed the permitting 
thresholds for any other pollutant.  Modifications of existing facilities that increase GHG 
emissions by at least 75,000 tpy will be subject to permitting requirements even if they do 
not significantly increase emissions of any other pollutant. Operating permits will be 
required for facilities that emit at least 100,000 tpy of GHGs.   EPA may begin to require 
permits for smaller sources as of April 30, 2016. 

 
Numerous organizations, ranging from American Farm Bureau to the Business 

Roundtable, to the SBE Council, cited uncertainties surrounding the tailoring rule as a 
significant source of concern.  According to comments from the Agricultural Retailers 
Association, it is not clear to them that, “EPA has the authority to tailor through omitting 
certain emitters from the rule requirements.”  These retailers fear that “their farmer 
customers and their businesses will eventually be brought into the rule. The cost of 
complying with sourcing permits would cause many customers to stop farming and 
would [be] detrimental to most retail facilities.” 272
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expressed similar concerns.  While their association represents employers of 
approximately 200,000 Americans, they noted that approximately 9,000 direct 
manufacturing jobs and approximately 86,000 indirect brick jobs in distribution, design, 
installation and related fields have been lost since the construction recession began in 
2006.273  According to this group, “the groundwork is set for smaller sources such as 
brick kilns to be regulated in the next few years. The brick industry could be quickly 
enveloped, resulting in lengthy permit review processes as states struggle to keep pace 
with the new permitting requirements. While EPA may ultimately require little or no 
change to brick operations, particularly because more than 80  percent of brick kilns are 
fired by natural gas, significant permitting delays will stifle job creation and the 
industry’s recovery.”274

 
 

Finally, the Forging Industry Association, which represents approximately 500 
forging operations, mostly small businesses, in 38 states, Canada, and Mexico stated, 
“While EPA’s decision to start with large stationary sources means forgers only currently 
have to worry about the potential effect of these regulations on its suppliers in the metals 
industry, we are very concerned about future regulation of smaller sources.”275

 

  Forging 
is one of the oldest known metalworking processes, where metal is pressed, pounded, or 
squeezed under great pressure into high-strength parts known as forgings.  

b. PSD Permits, BACT Guidance 
 

On November 10, 2010, EPA issued its long awaited Best Available Control 
Technology (BACT) Guidance (Guidance Document) for state permitting agencies to use 
as they attempt to move forward with PSD permits, taking into account GHG emissions.   
The Guidance Document is supposed to inform both industry and the states what GHG 
control technologies must be deployed before an applicant may receive a PSD permit.  If 
a company is unable to obtain a permit, they will not be able to construct or significantly 
modify their facilities.    

 
While EPA had originally pledged to release the guidance document last June, the 

materials were not published until November 10, 2010. In addition to this long delay, 
EPA provided the public only 14 days to comment on the voluminous material.   Several 
organizations have criticized EPA’s failure to provide adequate lead time as adding to the 
uncertainty that discourages needed capital investment.276
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definitive [control] option arguably adds more uncertainty to future coal-fired power 
plants.”277

 
 

In addition to uncertainty, organizations such as the American Iron and Steel 
Institute (AISI), whose member companies account for 80 percent of both U.S. and North 
American steel capacity, point out that the technical document, published separately for 
the steel industry, contains a number of misstatements and inaccuracies.278  According to 
AISI, EPA documents did not reflect the true status of existing and emerging 
technologies for the industry and, accordingly, have heightened the industry’s concerns 
with the regulations.279  For example, EPA asserts in the document that the iron and steel 
industry can further reduce energy use by 27 percent for integrated mills and 53 percent 
for electric arc furnaces plants.280  However, AISI countered “several of the technologies 
identified in the Technical Document have already been adopted by the industry.  For 
example, many integrated facilities already control coal moisture, utilize pulverized coal 
injection, and have improved blast furnace control systems. Similarly, many electric arc 
furnaces commonly employ foamy slag practices, oxy-fuel burners, insulation of 
furnaces, and walking beam furnaces.”281

  
 

c. Greenhouse Gas and Fuel Efficiency Standards 
 

EPA and the Department of Transportation (DOT) have issued a series of 
regulations to set Corporate Average Fuel Economy (CAFE) standards for both light duty 
and heavy-duty vehicles.  The first in the series, which set fuel economy/GHG rules for 
light-duty vehicles between model years 2012-2016, was part of the so-called “historic 
national agreement” between the State of California, EPA, DOT, and the auto industry.  
This is also the regulation, which set in motion the requirement that stationary sources 
obtain PSD permits for GHGs.  However, representatives for stationary sources were not 
present at the negotiating table and EPA has never analyzed the economic impact on the 
broader economy resulting from their regulatory action.   According to NADA, the GHG 
fuel efficiency standards exceed Congressional mandates and require duplicative agency 
involvement when one rule (issued by NHTSA) would have provided a superior public 
policy outcome.282  According to NADA, this rule will distort the market by forcing 
manufacturers to build vehicles whether or not there is public demand for them.283

 
 

With respect to the EPA/DOT joint proposal for GHG and Fuel Efficiency 
Standards for Heavy Duty Vehicles, the Owner-Operator Independent Drivers 
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Association (OOIDA) has criticized the “command and control” approach taken by the 
Administration.284  OOIDA represents the interests of small business trucking 
professionals and professional truck drivers throughout the United States and Canada and 
is comprised of nearly 155,000 members nationwide. OOIDA is concerned that the 
proposal will significantly increase the cost of newer heavy-duty vehicles, perhaps even 
increasing the purchase price of those vehicles beyond what many small businesses can 
afford.285 Moreover, this group believes that much less costly ways to achieve the goals 
of increased fuel efficiency and GHG reduction have been ignored.286  The Motor and 
Equipment Manufacturers (MEMA) expressed concern about the impact and feasibility 
of future mandates addressing heavy-duty vehicles beyond model year 2019.287

 
 

While supportive of the initial joint rulemaking for light duty vehicles, the Auto 
Alliance, including Toyota and Ford Motor Company under separate letter, expressed 
some concern for the Administration’s approach to setting the second round of fuel 
efficiency standards.  According to the Auto Alliance, the key concern is the potential for 
state regulations that would undermine the ongoing effort to develop a single national 
program for motor vehicle fuel economy standards in the 2017-2025 model years 
(MY).288 Specifically, they were concerned that the California Air Resources Board 
(CARB), which has received a special waiver from EPA to regulate GHGs from mobile 
sources, intends to pursue the development of its own separate rules for MY 2017-2025 
light-duty vehicles.289 While it appears CARB has since backed off, it had previously 
indicated that proposed new state GHG regulations covering model years 2017-2025 
would be issued in the spring 2011, well in advance of the process underway at NHTSA 
and EPA.290

 

  It is important to note that beyond MY 2016, CARB must receive a waiver 
from EPA for their GHG laws to be enforceable against auto manufacturers, pursuant to 
Section 209 of the CAA. The 2009-2016 California GHG rules received such a waiver of 
preemption from EPA in June 2009. 

3. National Ambient Air Quality Standards (NAAQS) 
 
Under the Clean Air Act (CAA), EPA has the authority to set National Ambient 

Air Quality Standards (NAAQS) for several different substances and correspondingly 
restrict industrial emission of these substances.  EPA is directed under the statute to 
review each NAAQS level every five years, for six widespread pollutants. EPA is in 
various stages of reviewing all six standards although there is no corresponding mandate 
to change the standard after each review. Once a new NAAQS is issued, a lengthy 
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timeline begins for states to bring their affected non-attainment areas into compliance 
with the new standard.  If EPA finds that a state is not complying, it can take over the 
process from the states and institute a “federal implementation plan” where EPA runs the 
compliance process.  EPA can even go so far as to deny the state benefits such as federal 
highway funding.  EPA is not required to take the economic cost of compliance into 
consideration when adjusting the NAAQS.291

 
   

Respondents expressed a widespread concern with EPA’s approach to reviewing 
and revising NAAQS for two substances in particular: ozone and particulate matter (PM).   
 

a. NAAQS for Particulate Matter 
 

The NAAQS for Particulate Matter (PM NAAQS) are actually two separate 
standards, one for smaller or “fine” particles known as PM2.5, and another for larger or 
“coarse” PMs, known as PM10 -- the numbers being based on the size thresholds, in 
micrograms, of the particles.  EPA studies and releases the updated standards for both 
PM levels concurrently.  While some states are still working to achieve the mandated 
levels of PM that EPA set in 1997, EPA is currently in the process of revising its PM 
standard and has said it will release its proposal in June 2011.   
 

Several groups expressed concerns over EPA’s intention to lower the PM2.5 
standard, which would mean more stringent controls for fine particle precursors, i.e., 
sulfur and nitrogen oxides, as well as carbon monoxide.  The 24-hour standard for PM2.5  
is set at 35 micrograms  and the annual standard is set at 15 micrograms.  EPA has yet to 
articulate its proposal for fine Particulate Matter NAAQS; however, there is reason to 
believe the agency is considering rules that would lower the 24-hour standard to 30 
micrograms and the annual standard to 11 micrograms.292

 

  More stringent PM standards 
will increase the number of cities and towns designated as “non-attainment.”   

The American Forest & Paper Association explains that the current standard is 
already very strict and that compliance with increased standards could cost their industry 
$5 billion to comply.293  It notes lingering concerns about the science used to justify a 
lower standard.294  The U.S. Chamber notes that lowering the standard “could put 
hundreds of counties into non-attainment, jeopardizing economic growth.”295

                                                 
291     Letter from William L. Kovacs, Senior Vice President, Environment, Technology & Regulatory 
Affairs, U.S. Chamber of Commerce, to Darrell Issa, Ranking Member, Comm. on Oversight & Gov’t 
Reform 7 (Dec. 29, 2010) (on file with author). 

   According 
to the American Coke and Coal Chemicals Institute (ACCCI), the mere threat of this 
more stringent regulation has caused one of its member companies to delay a new $700 
million coke plant with over 120 new jobs and an annual payroll, including benefits, of 

292     Letter from Dr. Jonathan M. Samet, Chair, Clean Air Scientific Advisory Committee to Lisa Jackson, 
Administrator, Environmental Protection Agency i-ii (September 10, 2010) (available at 
http://www.epa.gov/casac). 
293     Letter from Donna Harman, President & CEO, American Forest & Paper Association, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform 2 (Jan. 10, 2011) (on file with author). 
294     Id. 
295     Id. 



 58 

$8 million.296  ACCCI represents 100 percent of the producers of the nation's 
metallurgical coke and 100 percent of the nation's producers of coal chemicals derived 
from byproducts of coke-making.  Coke is an essential raw material for the production of 
iron and steel.297

 
 

The Committee also heard concerns about EPA’s plans to increase the stringency 
of the coarse particulate matter standard (PM10).  Through this rule, EPA would attempt 
to regulate sources of coarse crustal fugitive dust emissions.  EPA and its scientific 
advisory committee are recommending a reduction in the NAAQS for PM10 from the 
present level of 150 to either 65 or 75 micrograms of dust per cubic meter of air.298

 
   

 Various stakeholders have pointed out that these PM10 levels can be caused by 
factors that do not fit into the traditional areas of emission regulation, and accordingly 
would be very difficult to reduce.  The American Farm Bureau points out that “coarse 
particulate matter is much more prevalent in rural areas due to unpaved roads, working 
farm fields, and blowing winds.”299  The National Stone, Sand and Gravel Association 
(NSSGA) makes similar observations about the non-industrial nature of coarse 
particulates: “Most of the PM10 dust is generated from windblown dust from 
uncontrollable sources such as arid un-vegetated surfaces in rural areas, unpaved roads, 
and dry land farming and tilling.  Industrial sources of PM10 are very small compared to 
these natural, municipal and agricultural sources.”300

 
   

Because of the nature and sources of coarse particulate matter, it is almost 
impossible for industrial sources of PM10 to sufficiently reduce their emission levels 
without crippling their business.  For example, the NSSGA mentions one of their member 
companies would have to cut production by two-thirds to come into compliance with the 
considered regulation, which would have a devastating impact on the company’s 
workforce.301  The association goes on to mention the effect that EPA’s proposed action 
could have on road building: “Taken further, this cut in aggregate production would lead 
to a shortage of stone, concrete, and asphalt for state and federal road building/repair, 
commercial and residential construction, which in turn would cause an increase in the 
price of stone for these projects ranging from 80 percent to 180  percent and further 
suppress employment in the construction industries.”302

 

 Such a cost increase will cut 
deeply into the amount of capital that these companies will have available for hiring new 
workers. 
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b. NAAQS for Ozone  
 

Chairman Issa received over twenty separate pieces of correspondence identified 
EPA’s consideration of Ozone NAAQS as a prime source of concern.  EPA has taken an 
even more aggressive regulatory stance over the Ozone NAAQS than PM NAAQS.   

 
In 2008, EPA reduced the Ozone NAAQS from 80 parts per billion (ppb) to 75 

ppb.  As mentioned above, under the Clean Air Act, EPA is expected to review NAAQS 
levels every five years, and tighten standards if the body of scientific evidence requires a 
stricter standard to protect public health and the environment.303  However, in the case of 
the ozone NAAQS, less than two years after moving from 80 ppb to 75 ppb, EPA 
proposed to lower the standard further, to levels between 60-70 ppb.304  At EPA’s own 
admission, there is no new science driving this decision. “In this reconsideration, EPA is 
not relying on studies about the health and ecological effects of ozone that have been 
published since the science assessment to support the 2008 review was completed.”305

 

 
Accordingly, EPA is considering finalizing this rule three years earlier than appropriate 
and the decision was not based on the emergence of new science.  

The large volume of responses is likely due to studies, which indicate that 
lowering the standard to 70 ppb would create 515 non-attainment areas in the states and a 
standard of 65 ppb would apply to 608 regions of non-attainment.306

 

  This is a massive 
increase in the geographic areas that would be put on “EPA probation.” For ozone 
nonattainment areas, control measures require reductions in NOx and VOC emissions. 
Additionally, any new major sources of NOx and VOCs must “offset” their emissions 
and install technology that achieves the “lowest achievable emissions rate” without 
consideration of costs. 

Compliance costs associated with the proposed lower standard are also 
overwhelming.  The U.S. Chamber of Commerce cites a study indicating that it will cost 
$1.013 trillion annually between 2020 and 2030 and a potential loss of 7.3 million jobs 
by 2020.307  This is a staggering blow, representing a 5.4 percent net reduction in GDP 
and 4.3 percent of the projected labor force.308
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4. Chesapeake Bay Total Maximum Daily Load 
 

The Chesapeake Bay Total Maximum Daily Load (TMDL) is an EPA action 
pursuant to the Clean Water Act that requires waterways in the Chesapeake Bay 
watershed to comply with specific water quality standards to abate pollution.309  EPA 
may implement a TMDL when it determines a waterway has unacceptable pollution 
levels.310  A TMDL requires that the jurisdictional states of the watershed create Water 
Implementation Plans (WIPs) detailing how each state plans to comply with the pollution 
standards set by EPA.311  With regard to the Chesapeake Bay TMDL, the affected states 
are Delaware, Maryland, New York, Pennsylvania, Virginia, West Virginia, and the 
District of Columbia.  The Chesapeake Bay TMDL sets pollution reduction levels for 
nitrogen, phosphorus, and sediments in these states, which WIPs regulate for those listed 
pollutants.  The current WIPs include pollution reduction measures such as building 
wastewater treatment plants, implementing state agricultural regulations, and increasing 
enforcement for runoff of these pollutants.312  The Chesapeake Bay TMDL is the result 
of planning and research over the past ten years, with EPA and the states first beginning 
the process in 2000.313  Currently, the states are in the process of establishing the second 
phase of WIPs pending EPA approval.314

  
 

 Private sector concerns regarding the Chesapeake Bay TMDL hinge on the scope 
and feasibility of the standards imposed by EPA on the state regulating authorities and 
the level of transparency provided by EPA in disclosing the science of its underlying 
study.315  The American Farm Bureau, a trade association that represents farm and ranch 
families, worries about an “unprecedented” action that “may well allow EPA to dictate 
virtually all economic activity including the ability to build roads, homes and grow food” 
within the Chesapeake region.316  Groups representing agricultural interests are very 
concerned about the inability of the industry to comply with such stringent water 
controls.317  The Agricultural Retailers Association, a trade group that represents 
businesses that supply American farmers, sent the following comments: “EPA has 
adopted thoroughly unachievable goals for water quality in the Bay region, given the 
population that lives there and the environmental impact of supporting and employing a 
growing number of residents.”318

 
 

                                                 
309     U.S. ENVIRONMENTAL PROTECTION AGENCY, CHESAPEAKE BAY TMDL EXECUTIVE SUMMARY 1 
(2010). 
310     Id. 
311     Id. 
312     Id. at 1-2. 
313     Id. at 3. 
314     Chesapeake Bay TMDL Action Timeline, U.S. EPA, http://www.epa.gov/reg3wapd/tmdl/ 
ChesapeakeBay/EnsuringResults.html?tab2=7#2011 (last visited Jan. 31, 2011). 
315     Interview with Aaron Hobbs, President, Responsible Indus. for Sound Env’t, in Wash., D.C. (Jan. 31, 
2011). 
316     Letter from Bob Stallman, President, American Farm Bureau Federation, to Darrell Issa, Chairman, 
Comm. on Oversight & Gov’t Reform, Attachment, 10 (Jan. 10, 2011) (on file with author). 
317     Letter from Carmen Haworth, Public Policy Counsel, Agricultural Retailers Assoc., to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform (Jan. 11, 2011) (on file with author). 
318     Id. 



 61 

 The American Forest and Paper Association (AFPA) is a trade association that 
represents the wood products, paper and packing, and forestry industries.  Their concerns 
regarding the Chesapeake Bay TMDL deal with forest product facilities and the water 
discharge levels that they produce.319  AFPA believes that in order to meet the TMDL 
pollutant levels, the measures would “go beyond the limits of existing technology and 
therefore likely [be] unachievable.”320  The National Alliance of Forest Owners, an 
association that represents private forest owners many of which are in the timber 
industry, recognizes the potential for added costs because of the TMDL and worries that 
the federal government will overstep the bounds of the CWA by regulating non-point 
sources instead of the states.321

 
 

 The Responsible Industry for Sound Environment (RISE), a trade group that 
represents non-agricultural uses of fertilizers and pesticides, fears that the TMDL could 
lead to an outright ban on the personal use of such products, harming manufacturers and 
the small businesses that use and sell fertilizers.322  Moreover, RISE is concerned that 
regulations will severely impact the many small businesses involved in the lawn 
maintenance industry if municipalities, attempting to comply with the stringency of the 
WIPs, curtail the use of pesticides or fertilizer within the Chesapeake Bay watershed.323  
This industry group is particularly concerned that the burden of TMDL regulations will 
disproportionately fall on the industries conducting business in the Chesapeake Bay 
region hindering job growth and economic expansion.324

 
 

5. Cooling Water Intake Structures 
 

The breadth and scope of EPA’s upcoming regulations is not limited to 
greenhouses gases.  Ten organizations—mostly from the energy sector—expressed 
concern about the proposed EPA regulations governing water intake structures at power 
plants and some manufacturing facilities.  These plants and facilities use cooling water 
taken from a source such as a lake or a stream to generate electricity and maintain their 
equipment at safe and efficient temperatures.  Under the Clean Water Act, cooling water 
intake structures must reflect the best technology available (BTA) to minimize adverse 
environmental impacts.325  By March 14, 2011, EPA is expected to propose regulations 
of existing facilities’ water intake systems.  These regulations “will likely apply to all 
existing and new nuclear and fossil steam generating units, which contributed over 93 
percent of 2008 U.S. generation.”326
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As stated earlier in the utilities section, the nuclear power sector will be heavily 

impacted by EPA’s proposed regulations of cooling water intake structures.  But the 
nuclear sector is not alone.  Respondents, such as the American Iron and Steel Institute, 
the Electric Reliability Coordinating Council, and the Industrial Energy Consumers of 
America, are worried that the forthcoming rules will impose extremely stringent 
standards, forcing plants to decide between costly updates or shutting down.   
 

The major concern is whether EPA will require “open-loop” or “once-through” 
cooling systems to switch to “closed-loop” cooling systems.327  Although EPA requires 
newly built cooling water intake structures to use closed-loop systems, approximately 43 
percent of U.S. electric power plants use open-loop cooling systems.328  If EPA requires 
existing facilities to adopt closed-loop systems, the retrofit costs could dramatically 
increase compliance costs for the utilities industry.  As the American Petroleum Institute 
stated, “potential retrofit costs could be significant, and could affect energy supply and 
reliability.”  The North American Electric Reliability Corporation estimated that the costs 
of the rules could cause 32,500-36,000 MW of capacity to be vulnerable to retirement.329

 
 

Respondents hope that EPA will consider the severe economic impact of forcing 
existing plants and facilities to change to closed-loop cooling water systems.  EPA 
Administrator Lisa Jackson has acknowledged that a closed-loop cooling technology 
“may not be available at every plant.”330  She further stated that she does “not favor a 
one-size-fits-all federal mandate.”  Hoping EPA will keep this pledge, Edison Electric 
Institute has urged EPA “to keep the rule reasonable and flexible, recognizing constraints 
on existing facilities.”331

 
 

6. Coal Combustion Residuals  
 

Coal combustion residuals (CCRs), often referred to as “coal ash,” are different 
solid and liquid by-products created during the burning of coal.  The by-products have 
commercial value and are used to make cement, concrete, wallboard, and road building 
materials.  In fact, 43 percent of CCRs are reused for such purposes.332

 
   

CCRs are currently regulated by the states with essentially no federal 
involvement.  However, on June 21, 2010, EPA announced that it will begin 
reconsideration of how to treat CCRs under the Resource Conservation and Recovery Act 
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(RCRA) when they are disposed in landfills or surface impoundments.   The agency is 
considering two options: classification of CCRs as hazardous under subtitle C of RCRA 
or as a solid waste under RCRA subtitle D.333

 
   

Managing CCRs as hazardous waste would dramatically affect coal-fired power 
generation.  In a letter to Chairman Issa, the U.S. Chamber of Commerce pointed to a 
study that predicts the early retirement of 388 to 2,000 megawatts of coal-generated 
electricity, equaling 12 to 53 coal plants, if coal ash is regulated as a hazardous 
pollutant.334

 

   The substantial costs of handling coal ash as hazardous waste would be 
insurmountable for many power plants.  Furthermore, if these plants are no longer able to 
sell these materials to industries that beneficially use coal ash, then an important revenue 
stream for these power generators will be lost.  Forcing this much power generation 
offline would also significantly impact energy costs and hurt the economy. 

In addition to the affect on utilities, the classification of CCRs as hazardous waste 
could also harm the industries that use coal ash to make their products.  Fly Ash is an 
important ingredient in cement, and the cement industry currently obtains coal ash from 
the utilities that burn the coal in the first place.  According to research commissioned by 
the Portland Cement Association, U.S. cement consumption is expected to at least double 
from 70 million metric tons in 2010 to 147 million in 2025.335  Additionally, fly ash is 
predicted to become a larger per-unit part of cement - growing from10.5 percent of 
cement mix to 14 percent-15 percent by 2030.336  However, with the implementation of 
EPA’s hazardous waste rule alone, the Association estimates that construction costs could 
increase by 4 percent-11 percent, due to the increased cost of cement.337

 
   

 Respondents are concerned about a damaging consumer backlash against 
purchasing products made with hazardous waste, even if EPA does not consider that end 
product to be hazardous.  Their argument is that no one will want to live in a house made 
of materials derived from hazardous waste, even if EPA says that it is okay to use that 
waste for building materials.  The hazardous classification will have a strong chilling 
effect on the market for safe products containing coal ash.  

 
  Not only will this rule negatively affect the already beleaguered coal industry and 
its workers (please refer to Section VI(A)on utilities), but it will translate into higher 
costs for electricity consumers and the jobs that require access to dependable and 
reasonably-priced power.  For example, respondents, such as the American Forest and 
Paper Association, are worried that they will pay increased electricity costs if EPA 
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classifies CCRs as hazardous waste.338  Furthermore, the potential harmful effects of 
increased CCR regulation on cement making and construction are significant.  EPA has 
considered this matter before.  In 2000, the agency decided against regulating the 
substances as “hazardous waste” under subtitle C of RCRA.339

 

  It is clear that 
respondents affected by this regulation hope the Obama Administration will keep these 
factors in mind as EPA considers, again, whether to classify CCRs under subtitle C. 

7. E15 Ethanol Rule 
 
 In March 2009, EPA acquiesced to a petition filed by Growth Energy and 54 
ethanol manufacturers to allow the introduction of 15 percent ethanol by volume in 
gasoline (E15).340  The petition called for EPA to act under section 211(f) of the Clean 
Air Act, waiving the prohibition on ethanol above 10 percent by volume in gasoline.341  
EPA granted a waiver on the prohibition of ethanol for use in model year (MY) 2001 and 
newer light-duty motor vehicles under specific conditions regarding the sale and use of 
E15 to prevent consumer misfueling.342  The studies conducted by EPA found that use of 
E15 fuel in MY2001 and newer vehicles will not cause these vehicles to exceed exhaust 
emissions standards, providing grounds for EPA to grant the waiver.343  The conditions 
placed on the sale of E15 gasoline are as follows: all parties involved in the manufacture 
and sale of E15 are to submit a plan addressing the conditions of the waiver for EPA 
approval, retail dispensers must provide labels on gasoline indicating use only for 
MY2001 and newer motor vehicles, product transfer documents must accompany all 
transfers of fuels for E15 use, and parties must participate in compliance surveys 
regarding the labeling requirements for E15 fuels.344

 

  It remains unclear as to the exact 
method by which E15 will be sold to consumers (through separate pumps similar to 
diesel gasoline is the assumption); yet, industry groups still worry about its 
implementation. This action is currently in litigation in federal court. 

 EPA waiver raises concern among industry groups and companies for various 
reasons.  The major issue regarding the waiver is the method used by the agency in 
carrying out the safety tests for E15 with regard to older vehicles.345
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of potentially affected vehicles rather than all makes and models.346  The auto industry 
does not support this one-size-fits-all approach to such a sweeping agency action.347

 
   

Another concern is the safety of E15 for use in older engines, despite EPA’s 
research with regard to the increase in ethanol.348  The National Automobile Dealers 
Association (NADA) feels that the E15 “content level is in excess of manufacturer design 
specifications [and] could dramatically impair vehicle and emissions performance and 
even damage the vehicle itself.”349  Furthermore, NADA raises concerns that auto 
retailers will bear the burden of dealing with motorist dissatisfaction should the E15 
damage automobiles, thus leading to potential harm in sales.350  Toyota commented on 
the concern of the level of alcohol this rule would allow in gasoline.351  Toyota supports 
the addition of ethanol into gasoline, however, suggests that EPA rule lacks the “proper 
lead time provided to automobile manufacturers.”352 Toyota further comments that this 
rule “expos[es] millions of owners of existing vehicles to potential problems with their 
vehicles due to use of a fuel that their vehicles were not designed to use.”353

 
   

Automobile manufacturers worry that consumers may experience major problems 
with their vehicles leading to potential engine and catalytic converter failures. 354  Due to 
the uncertainty of the method of sale of E15, industry groups speculate that in the event 
of misfuelings that damage vehicles, serious tension between consumers and 
manufacturers will harm the ability of auto manufacturers to market their products.355 
Moreover, the National Petrochemical and Refiners Association (NPRA) raises concerns 
about the negative effects on non-road engines: “studies show gasoline blends containing 
more than 10  percent ethanol could lead to engine damage in older vehicles and non-
road engines, such as those in chainsaws, lawnmowers, boats, and snowmobiles.”356

 
   

The National Marine Manufacturer’s Association (NMMA) claims that E15 could 
inappropriately attract customers because its potentially lower price point will leave 
consumers looking for a cheaper option without knowing it could harm their engine.357
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Chairman, Comm. on Oversight & Gov’t Reform (Jan. 10, 2011) (on file with author). 
357     Letter from Cindy L. Squires Chief Counsel for Public Affairs, Nat’l Marine Manufacturers Ass’n, to 
Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform (Jan. 19, 2011) (on file with author). 
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NMMA surmises a damaged boat engine would cause a number of consumers to leave 
the boating market because of steep cost of replacement in a strained economy.358  
NMMA feels that “the loss of a boat engine will likely mean the loss of a lifetime of 
boating, and thus loss of a lifetime customer, as replacing equipment in difficult 
economic times will be more unlikely.”359

 
 

8. Lead Rule 
 
 In 2008, EPA promulgated the Lead Renovation, Repair and Painting Rule  
(LRRP) pursuant to section 402(c)(3) of the Toxic Substances Control Act (TSCA) to 
address lead-based paint hazards in housing and child-occupied facilities built before 
1978.360  The rule requires that any renovation work that disturbs an area more than six 
square feet in size on the interior of a pre-1978 home to follow certain lead work 
practices supervised by an EPA-certified renovator and performed by an EPA-certified 
firm.361  In May 2010, EPA removed the “opt-out” provision from the LRRP that 
exempted the renovating firm from certain requirements of the rule where the firm retains 
certification that no child under the age of six resides in the renovated home.362

 
   

In the same Federal Register Notice, EPA also required renovation firms to 
provide copies of compliance documentation along with training and work practice 
requirements of the LRRP rule to residence owners.363  Also in May 2010, in settling 
petitions by environmental and children’s groups, EPA issued an advanced notice of 
proposed rulemaking regarding renovations to public and commercial buildings other 
than those that were child-occupied under the same guidelines as the residential 
programs.364  That month, EPA also proposed a rule under LRRP for the cleanup of 
projects that generate lead dust, requiring testing on the completion of these 
renovations.365

 
 

   Despite sharing EPA’s objective of protecting children and pregnant women 
from lead hazards, industry groups recognize that the revocation of the “opt-out” 
provision in the LRRP rule negatively impacts renovation projects.366

                                                 
358     Id. 

  The American 
Architectural Manufacturers Association (AAMA), a trade association that represents 
over 250 window, door, and skylight manufacturers and industry related suppliers, 
maintains that “[a]s renovators began to inform homeowners of the additional remodeling 
costs now associated with renovations, window sales in some parts of the country 

359     Id. 
360     75 Fed. Reg. 24,851 (May 6, 2010). 
361     40 C.F.R § 745 (2011). 
362     75 Fed. Reg. 24,802 (May 6, 2010). 
363     Id. 
364     75 Fed. Reg. 24,851 (May 6, 2010). 
365     75 Fed. Reg. 25,038 (May 6, 2010). 
366     Letter from Richard G. Walker , President and CEO, American Architectural Manufacturers Ass’n to  
Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform (Jan. 10, 2011) (on file with author); Letter 
from Air Conditioning Contractors of America, et. al, to Darrell Issa, Chairman Comm. on Oversight & 
Gov’t Reform (Jan. 10, 2011) (on file with the author). 
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plunged by 20  percent.”367  AAMA, along with other groups, urged EPA to reconsider 
the changes to the “opt-out” provisions and cited a Small Business Advocacy letter 
arguing that EPA “…failed to perform needed outreach and failed to examine seriously 
several regulatory alternatives…”368  Furthermore, a coalition of construction and 
renovation related industry groups (coalition) asserts that the increased cost of hiring 
certified contractors “means that legitimate businesses that are complying with the LRRP 
Rule cannot compete for much-needed work against non-compliant contractors 
that…lack the training [sic] to actually perform lead-safe renovations and prevent lead 
hazard exposures.”369

 
 

 The coalition cites a number of costs that befell renovators and their surrounding 
industries upon implementation of the LRRP.  First, the LRRP did not present enough 
opportunities for renovators to become EPA-certified by the start of implementation.370  
Second, lead test kits produced over 60 percent false positive readings, causing an EPA 
estimated $200 million in unnecessary compliance costs for firms.371  Finally, EPA’s 
failure to accurately gauge the cost of this rule on small business detrimentally impacted 
that business sector.372

 
 

 The Associated General Contractors of America (AGC) is a trade association that 
represents the construction industry.  AGC raises concerns about the LRRP rule relating 
to the “opt-out” provision.  Their issue regards the one-size-fits all approach to the 
advance notice of proposed rulemaking extending the LRRP rule to commercial and 
public building renovations.373  The trade group feels that “simply taking residential rules 
and applying them to commercial buildings will mean a never-ending cycle of lead paint 
testing, contractor certification, worker training, and comprehensive management 
practices – all increasing the cost of construction.”374  The coalition is concerned that the 
EPA stepped outside of the framework of TSCA by considering a new rule without 
conducting a separate study of lead paint hazards in public and commercial buildings 
instead of relying on the residential data.375

 
   

 The proposed rule to add clearance testing to the LRRP for both residential and 
commercial renovation projects concerns the National Lumber and Building Material 

                                                 
367     Letter from Richard G. Walker , President and CEO, American Architectural Manufacturers Ass’n to  
Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform (Jan. 10, 2011) (on file with the author). 
368     Letter from Susan M. Walthall, et al., Office of Advocacy, Small Bus. Admin., to Hon. Lisa Jackson, 
Administrator, U.S. EPA, (Nov. 27, 2009) (on file with author). 
369     Letter from Air Conditioning Contractors of America, et. al, to Darrell Issa, Chairman Comm. on 
Oversight & Gov’t Reform (Jan. 10, 2011) (on file with the author). 
370     Id. 
371     Id. 
372     Id. 
373     Letter from Stephen E. Sandherr, President, Associated General Contractors of America, to Darrell 
Issa, Ranking Member, Comm. on Oversight & Gov’t Reform (Dec, 30, 2010) (on file with the author). 
374     Id. 
375     Letter from Air Conditioning Contractors of America, et. al, to Darrell Issa, Chairman, Comm. on 
Oversight & Gov’t Reform (Jan. 10, 2011) (on file with the author). 
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Dealers Association (NLBMDA).376  NLBMDA states, “These regulations immediately 
threaten the recovery of our residential construction and renovation markets and the many 
jobs associated with construction and renovation.”377  Furthermore, this association calls 
for “[a] more narrow and tailored approach…” to this regulating scheme.378

 
  

9. Clean Water Act (CWA) Permitting 
 

On January 13, 2011, EPA issued a Final Determination on the use of three 
tributary waters as a disposal site for dredge or fill material in connection with the 
construction, operation, and reclamation of the Spruce No. 1 Surface Mine in Logan 
County, WV.379  This Final Determination withdraws and prohibits for future use a 
lawfully issued and approved for renewal permit by the U.S. Army Corps of Engineers 
(Corps), held by Spruce No. 1 Surface Mine for coal mining at the site.380  EPA 
undertook its action pursuant to section 404(c) of the Clean Water Act (CWA), the “veto 
clause,” which authorizes the agency to prohibit specification of any defined area as a 
disposal site.381  EPA invoked the veto clause based on guidance documents released in 
2009 that significantly redefine the criteria for evaluating section 404 discharge permits 
as well as enhance EPA’s role in the process.382

 
   

Industry notes two major issues of concern with this action.  First, the National 
Mining Association (NMA) argues that the broad changes implemented by EPA for 
section 404 permitting through guidance documents are legislative rules promulgated in 
violation of the Administrative Procedure Act (APA) because they represent a 
substantive change to prior regulations not submitted to the notice and comment 
process.383  Industry groups also argue that EPA violated its statutory authority mandated 
by Congress under the CWA by expanding its role in the 404 permitting process to the 
detriment of the Army Corps.384  The U.S. District Court for the District of Columbia, in 
a matter brought by NMA, ruled that an action challenging EPA on both the APA and 
CWA violations would succeed on the merits but denied NMA’s claim for preliminary 
injunction.385

 
 

                                                 
376     Letter from Scott Lynch, Executive Vice President, Nat’l Lumber and Building Material Dealers 
Ass’n, to  Darrell Issa, Chairman, Comm. on Oversight & Gov’t Reform, (Jan. 10, 2011) (on file with the 
author). 
377     Id. 
378     Id. 
379     FINAL DETERMINATION OF THE U.S. ENVIRONMENTAL PROTECTION AGENCY PURSUANT TO §404(C) 
OF THE CLEAN WATER ACT CONCERNING THE SPRUCE NO. 1 MINE, LOGAN COUNTY, WEST VIRGINIA, U.S. 
ENVIRONMENTAL PROTECTION AGENCY  6 (2011). 
380     Id. at 19. 
381     Id. at 6. 
382     Memorandum, Detailed Guidance: Improving EPA Review of Appalachian Surface Coal Mining 
Operations under the Clean Water Act, National Environmental Policy Act, and the Environmental Justice 
Executive Order, U.S. Environmental Protection Agency, Apr. 1, 2010. 
383     Letter from Karen Bennett, Vice President, Env. Affairs, Nat’l Mining Ass’n, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform (Jan. 6, 2011) (on file with author). 
384     Id. 
385     NMA v. Jackson, No. 10-1220, slip op. at 20-21 (D. D.C. Jan. 14, 2011). 
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NMA cites uncertainty for the future of coal mining as a negative impact of this 
action: “EPA’s Guidance amounts to a de-facto moratorium on the issuance of coal 
mining permits by rewriting the underlying statutory and regulatory permitting 
framework.”386  NMA reports that a ban on valley fills, such as the one used at Spruce 
Mine No. 1, would “result in the loss of thousands of jobs and hundreds of millions of 
dollars of income in West Virginia alone.”387  Moreover, EPA’s actions create a feeling 
of uncertainty amongst a broad-range of trade groups whose members rely on CWA 
permits, known as the Water Advocacy Council (WAC), representing many sectors of the 
American economy.388  These industries, ranging from manufacturing to realty, 
expressed concern that EPA’s actions are negatively impactful on investment in 
production and job growth and result in a barrier to recovery from the recession.389

  

  WAC 
states that “[t]he implications [of the EPA permitting scheme] could be staggering 
reaching all areas of the U.S. economy.” 

                                                 
386     Letter from Karen Bennett, Vice President, Env. Affairs, Nat’l Mining Ass’n, to Darrell Issa, 
Chairman, Comm. on Oversight & Gov’t Reform, (Jan. 6, 2011) (on file with author). 
387     Id. 
388     Letter from Waters Advoc.Coalition, to Nancy Helen Sutley, Chair, Council on Env. Quality (Jan. 12, 
2011) (on file with author). 
389     Id. 
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VIII. Conclusion 
 
This preliminary staff report, identifying regulations that potentially impose 

impediments to job creation, represents the beginning of a dialogue between this 
Committee, the Executive Branch, and the American people about steps we can take to 
help spur job creation and help put Americans back to work.  At minimum, the regulatory 
actions identified in this report merit additional scrutiny to ensure that the processes used 
to implement these rules are transparent, that the agencies have provided adequate 
opportunity for stake holder participation, and that the agencies have taken all reasonable 
steps to minimize the cost of compliance for America’s job creators.  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

**The Chairman is grateful for the assistance provided by  
the Government Accountability Office (GAO) in the preparation of this report.** 



Appendix I 

REGULATIONS BY AGENCY 

 

 
ENVIRONMENTAL PROTECTION AGENCY 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Atrazine (Herbicide) Re-Evaluation (Potential): The 
EPA began a re-evaluation of Atrazine in 2009 although 
not due for re-evaluation until 2013.  Atrazine is an 
agricultural herbicide primarily used on corn, sorghum, 
and sugarcane, and is applied most heavily in the Midwest. 
 

American Farm Bureau Federation 

Air-Conditioning, Heating and Refrigeration Institute 
The Aluminum Association 
American Chemistry Council 
American Coatings Association 
American Coke and Chemicals Institute 
American Forest and Paper Association 
American Home Furnishings Alliance 
American Iron and Steel Institute 
APA—The Engineered Wood Association 
Business Roundtable 
Chamber of Commerce 
ConocoPhillips, Inc. 
Council of Industrial Boilers 
Industrial Energy Consumers of America 
Kitchen Cabinet Manufacturers Association 
Metal Treating Institute 
Motor and Equipment Manufacturers Association 
National Asphalt Pavement Association 
National Association of Manufacturers 
National Black Chamber of Commerce 
National Federation of Independent Business 
National Mining Association 
National Oilseed Processors Association 
Small Business & Entrepreneurship Council 
Society of Chemical Manufacturers and Affiliates 

Boiler & Process Heater Maximum Achievable Control 
Technology (MACT) (Boiler MACT), 75 Fed. Reg. 
32682 (proposed April 29, 2010) (to be codified at 40 
C.F.R. pts. 60, 63, and 24): This rule addresses emissions 
from boilers, process heaters, and solid waste incinerators.  
On December 7, 2010, EPA sought an extension of time 
from the District Court for the District of Columbia to re-
propose and finalize these standards. 
 
 
 

Textile Rental Services Association 

The Aluminum Association Brick and Ceramic Kilns Maximum Achievable 
Control Technology (MACT) (Potential) Brick Industry Association 

Chamber of Commerce California Clean Air Act Pre-emption Waiver, 76 Fed. 
Reg. 5368: California agreed not to enforce its motor 
vehicle Greenhouse Gas (GHG) rule in exchange for EPA 
granting a waiver and issuing CAA regulations for new 
motor vehicles. 

National Automobile Dealers Association 



 

American Coke and Chemicals Institute 
Industrial Energy Consumers of America 
National Mining Association 

Central Appalachian Coal (CAPP): Review of 
Appalachian Surface Coal Mining Activities under 
Clean Water Act Section 404, National Environmental 
Policy Act (NEPA), and the Environmental Justice 
Executive Order (E.O. 12898): On April 1, 2010, the 
EPA issued three documents that seek to impose specific 
conductivity limits on discharges from valley fills that 
would ensure in-stream conductivity levels do not exceed 
300-500 uS/cm. 

National Sand, Stone, and Gravel Association 

Agricultural Retailers Association 
American Farm Bureau Federation 
American Forest and Paper Association 
Associated General Contractors 
The Fertilizer Institute 
Industrial Energy Consumers of America 
National Alliance of Forest Owners 

Chesapeake Bay Total Maximum Daily Load (TMDL): 
On December 29, 2010, EPA established the TMDL, a 
comprehensive “pollution diet” with rigorous 
accountability measures to initiate sweeping actions to 
restore clean water in the Chesapeake Bay and the region’s 
streams, creeks and rivers.  The TMDL is the largest ever 
developed by EPA and encompasses 64,000 square-mile 
watershed. Responsible Industry for a Sound Environment 
Chemical Manufacturing Area Source Standards Final 
Rule 40 C.F.R. § 63 (2009): Finalized on October 29, 
2009, this rule establishes national emission standards for 
air pollutants from “area” chemical manufacturing 
sources. 

Society of Chemical Manufacturers and Affiliates 

Clean Water Act Section 404(c) “Veto Authority” 33 
U.S.C. 1344(c): authorizes EPA to prohibit, restrict, or 
deny the discharge of dredged or fill material at defined 
sites.  Opponents of the mining in the area of the Pebble 
Project have requested the EPA to prohibit under 404(c). 

Pebble Project 

American Coatings Association Cleaning Products Claims Policy under the Federal 
Insecticide, Fungicide, and Rodenticide (FIRFA) 7 
U.S.C. 136 et seq. (1996): Change in EPA guidance 
regarding cleaning of mold and mildew stains 

Biotechnology Industry 

Industrial Energy Consumers of America 

National Mining Association 

NTMA Precision 

Precision Machined Products Association 

Comprehensive Environmental Response, 
Compensation, and Liability Act (CERCLA) Section 
108(b)—Financial Responsibility Requirements, 75 
Fed. Reg. 816 (proposed Jan. 6, 2010) (to be codified 40 
C.F.R. pt. 320): EPA has discretionary authority to 
impose financial responsibility requirements on industrial 
sectors “consistent with the degree of risk associated with 
the production, transportation, treatment, storage, or 
disposal of hazardous waste.” 

Precision Metalforming Association 

Concentrated Animal Feeding Operations (CAFOs) 
and NPDES Permits (Potential): EPA working on 
regulations that are expected to require small- and 
medium-sized CAFOs to obtain NPEDES permits as well 
as mandating use of more aggressive nutrient management 
plans. 

American Farm Bureau Federation 



 

American Iron and Steel Institute 
American Petroleum Institute 
Business Roundtable 
Chamber of Commerce 
ConocoPhillips, Inc. 
Council of Industrial Boiler Owners 
Edison Electric Institute 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 

Cooling Water Intake Structures (Clean Water Act 
Section 316(b)) (Potential): EPA is developing regulations 
under the Clean Water Act Section 316(b) that requires the 
location, design, construction and capacity of cooling 
water intake structures reflect the best technology 
available for minimizing adverse environmental impact. 

National Mining Association 
Agricultural Retailers Association Draft Guidance for Pesticide Registrants on Pesticide 

Drift Labeling (Pesticide Spray Drift), 74 Fed. Reg. 
57166 (proposed on Nov. 4, 2009): EPA proposed 
guidance for new pesticide labeling to reduce off-target 
spray and dust drift. 

National Alliance of Forest Owners 

Dioxin in Soil Recommended Interim Preliminary 
Remediation Goals: the EPA developed draft interim 
preliminary remediation goals to assess the human health 
risks from exposures to dioxin in soil. 

American Chemistry Council 

American Forest and Paper Association 
Associated General Contractors 
Chamber of Commerce 
Council of Industrial Boiler Owners 
Edison Electric Institute 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 
Murray Energy Corporation 
National Association of Home Builders 
National Concrete Masonry Association 
National Mining Association 
National Sand, Stone, and Gravel Association 

Disposal of Coal Combustion Residuals (CCRs) 
Proposed Rule, 75 Fed. Reg. 35127 (proposed June 21, 
2010) (to be codified at 40 C.F.R. pt. 257, 261, 264 et 
al.): EPA proposed on June 21, 2010 to regulate for the 
first time coal ash (coal combustion residuals) to address 
the risks from the disposal of wastes generated by electric 
utilities and independent power producers. 

Portland Cement Association 
American Land Title Association 
American Petroleum Institute 
Association of International Automobile Manufacturers 
ConocoPhillips, Inc. 
Grocery Manufacturers Association 
Mazda 
National Automobile Dealers Association 
National Marine Manufacturers Association 
National Petrochemical and Refiners Association 
Small Business & Entrepreneurship Council 

E15 Ethanol Fuel Rule (EPA420-F-11-003): On October 
13, 2010, the EPA granted a waiver for E15 fuel (blend of 
15% ethanol and 85% gasoline) to be used cars and light 
trucks manufactured between 2001 and 2006. 

Toyota Motor North America 
Associated Builders & Contractors 
Associated General Contractors 
Council of Industrial Boiler Owners 
Independent Petroleum Association of America 
National Association of Home Builders 

Effluent Limit Guideline Rule for Construction Site 
Runoff, 40 C.F.R. § 450 (2009): EPA issued a final rule 
on December 1, 2009 regulating stormwater discharges 
from construction and development industry. 

National Sand, Stone, and Gravel Association 



 

Effluent Limitation Guidelines and New Source 
Performance Standards for the New Airport Deicing 
Category, 74 Fed. Reg. 44676 (proposed Aug. 28, 2009) 
(to be codified at 40 C.F.R. pt. 449): EPA is establishing 
new technology-based guidelines and standards for the 
discharges from airport deicing efforts. 

Air Transport Association 

Emergency Planning and Community Right-to-Know 
Act (Region 4 interpretation of the Fertilizer Retailer 
Exemption) 

Agricultural Retailers Association 

Consumer Specialty Products Association Endocrine Disruptor Screening Program for 
Chemicals (EDSP): EPA announced the initial list of 
chemicals to be screened for their potential effects on the 
endocrine system on April 15, 2009 and the first test 
orders were issued on October 29, 2009.  EPA then 
developed a second list of chemicals for screening and 
published three related Federal Register Notices on 
November 17, 2010. 

The Methanol Institute 

Composite Panel Association Formaldehyde Emission from Pressed Wood Products, 
73 Fed. Reg. 73620 (advanced notice of proposed 
rulemaking, Dec. 3, 2008) (to be codified to 40 C.F.R. 
Chapter I): pursuant to the Formaldehyde Standards for 
Composite Wood Products Act, EPA must promulgate 
regulations to implement this law by January 1, 2013. 

Kitchen Cabinet Manufacturers Association 

Agricultural Retailers Association 
American Coke and Chemicals Institute 
American Farm Bureau Federation 
American Forest and Paper Association 
American Iron and Steel Institute 
American Petroleum Institute 
APA—The Engineered Wood Association 
Chamber of Commerce 
ConocoPhillips, Inc. 
The Fertilizer Institute 
Industrial Energy Consumers of America 
Metal Treating Institute 
Murray Energy Corporation 
National Alliance of Forest Owners 
National Association of Home Builders 
National Black Chamber of Commerce 
National Electrical Manufacturers Association 
National Oilseed Processors Association 
National Petrochemical and Refiners Association 

Greenhouse Gas (GHG) Emission Tailoring Rule, 40 
CFR § 52, 70 (2009): this final rule includes a step-by-
step implementation strategy issuing federally-enforceable 
permits to the largest, most environmentally significant 
sources beginning January 2, 2011. 

Portland Cement Association 



 

Alliance of Automobile Manufacturers (MY 2017-2025) 
American Bakers Association (General) 
American Iron and Steel Institute (BACT) 
American Petroleum Institute (NSPS) 
Associated Builders & Contractors (General) 
Association of American Railroads (General) 
Brick Industry Association (NSPS) 
Business Roundtable (NSPS, BACT) 
Chamber of Commerce (General) 
Charlotte Pipe and Foundry Company (General) 
Council of Industrial Boiler Owners (General) 
Electric Reliability Coordinating Council (General) 
Ford (MY 2017-2025) 
Forging Industry Association (General) 
Independent Petroleum Association of America (General) 
Industrial Energy Consumers of America (NSPS) 
Motor and Equipment Manufacturers Association (Car rules) 
Murray Energy Corporation (General) 
National Automobile Dealers Association (MY 2012-2016) 
National Black Chamber of Commerce (General) 
National Council of Textile Organizations 
National Petrochemical and Refiners Association (BACT, general) 
National Stone, Sand, and Gravel Association (Small engines) 
Owner Operator Independent Drivers Association (Heavy-Duty 
Vehicles) 
Small Business & Entrepreneurship Council (General) 

Greenhouse Gas (GHG) Emissions Regulations under 
the Clean Air Act including: 
 
Fuel Economy Greenhouse Gas Rules for MY 2012-
2016: on April 1, 2010, the EPA and the Department of 
Transportation's National Highway Traffic Safety 
Administration (NHTSA) issued a final rule to establish 
greenhouse gas (GHG) and corporate average fuel 
economy (CAFE) standards for light-duty vehicles. 
 
Fuel Economy Greenhouse Gas Rules (Proposed) for 
MY 2017-2025: on January 24, 2011, the EPA along with 
the Department of Transportation and the state of 
California announced a single timeframe for proposing 
fuel economy and greenhouse gas standards for MY 2017-
2025 cars and light-trucks. 
 
Greenhouse Gas (GHG) and Fuel Efficiency Standards 
for Heavy-Duty Vehicles: in response to a Presidential 
Memorandum of May 21, 2010, the EPA with the National 
Highway Traffic Safety Administration (NHTSA) 
announced they will initiate a rulemaking to reduce GHG 
emissions for commercial medium- and heavy-duty trucks. 
 
Available and Emerging Technologies for Reducing 
Greenhouse Gas Emissions from the Iron and Steel 
Industry 

Toyota Motor North America 
American Coke and Chemicals Institute 
Independent Petroleum Association of America 

Hydrogen Sulfide as a Hazardous Air Pollutant 
(Potential) 

Industrial Energy Consumers of America 
Integrated Risk Information System (IRIS) Review of 
Inorganic Arsenic (Draft Review): the EPA published 
the toxicological review of inorganic arsenic on February 
19, 2010, which addresses only cancer human health 
effects that may result from chronic exposure. 

National Mining Association 

APA—The Engineered Wood Association Integrated Risk Information System (IRIS) Review of 
Formaldehyde—Inhalation Assessment (Draft 
Review): On June 2, 2010, EPA released the draft 
assessment, which addresses both non-cancer and cancer 
human health effects that may result from chronic 
inhalation exposure. 

Kitchen Cabinet Manufacturers Association 

Integrated Risk Information System (IRIS) Review of 
Methanol (Draft Review): EPA released an external 
review draft in January 2010 for public review and 
comment, which addresses both non-cancer and cancer 
human health effects that may result from chronic 
exposure. 

The Methanol Institute 



 

Chamber of Commerce 
Council of Industrial Boiler Owners 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 
Murray Energy Corporation 

Interstate Transport Rule, 75 Fed. Reg. 45210 
(proposed Aug. 2, 2010) (to be codified at 40 C.F.R. pt. 
51, 52, 72, 78, and 97): this rule would require significant 
reductions in sulfur dioxide and nitrogen dioxide 
emissions that cross state lines. 

National Mining Association 
Lead Clearance and Clearance Testing Requirements 
for the Renovation, Repair, and Painting Program 
(Proposed) 75 Fed. Reg. 38959 (proposed July 7, 2010) 
(to be codified at 40 C.F.R. pt. 745): EPA requires 
contractors to perform “dust-wipe testing” after most 
construction activities to show that lead levels comply 
with EPA standards. 
 

Associated General Contractors 

Air Conditioning Contractors of America 
American Architectural Manufacturers Association 
Associated Builders & Contractors 
Associated General Contractors 
Chamber of Commerce 
Electronic Security Association 
Hearth, Patio, & Barbecue Association 
Insulation Contractors Association of America 
Manufactured Housing Institute 
National Apartment Association 
National Association of Home Builders 
NAIOP, the Commercial Real Estate Development Association 
National Federation of Independent Business 
National Lumber & Building Materials Dealers 
National Multi Housing Council 
National Glass Association 
Plumbing-Heating-Cooling Contractors—National Association 
The Real Estate Roundtable 
Vinyl Siding Institute 

Lead: Renovation, Repair, and Painting Program, 40 
C.F.R. § 745 (2008): beginning April 22, 2010, 
contractors performing renovation, repair and painting 
projects that disturb lead-based paint in homes, child care 
facilities, and schools built before 1978 must be certified 
and must follow specific work practices to prevent lead 
contamination. 

Window & Door Manufacturers Association 
American Forest and Paper Association 
Association of Equipment Manufacturers 
Conoco-Phillips, Inc. 
Industrial Energy Consumers of America 

Mandatory Reporting of Greenhouse Gases (GHG) 
Rule, 40 C.F.R. § 98 (2010): this rule requires reporting 
of greenhouse gas (GHG) data and other relevant 
information from large sources and suppliers in the United 
States. Portland Cement Association 
Nanopesticide Policy (Proposed): EPA proposed a 
nanopesticide policy in April 2010, which requires the 
presence of a nanomaterial in a registered pesticide to be 
reported under the “unreasonable adverse effect” provision 
of FIFRA. 

Silver Nanotechnology Working Group 

National Ambient Air Quality Standards (NAAQS) for 
Lead 40 C.F.R. § 58 (2008): in October 2008, EPA 
substantially reduced the NAAQS for lead.  EPA made 
final revisions to the ambient monitoring requirements for 
measuring lead in the air on December 14, 2010. 

Non-Ferrous Founders’ Society 



 

American Coke and Chemicals Institute 
American Farm Bureau Federation 
American Iron and Steel Institute 
Associated General Contractors 
Council of Industrial Boiler Owners 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 

National Ambient Air Quality Standards (NAAQS) for 
Nitrogen Oxide 40 CFR §§ 50, 58 (2010): On January 22, 
2010, the EPA strengthened the NAAQS for nitrogen 
dioxide. 

Portland Cement Association 

American Coatings Association 
American Coke and Chemicals Institute 
American Forest and Paper Association 
American Iron and Steel Institute 
American Petroleum Institute 
APA—The Engineered Wood Association 
Associated General Contractors 
Brick Industry Association 
Business Roundtable 
Chamber of Commerce 
Charlotte Pipe and Foundry Company 
Conoco-Phillips, Inc. 
Consumer Specialty Products Association 
Council of Industrial Boiler Owners 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 
Metal Treating Institute 
Murray Energy Corporation 
National Association of Home Builders 
National Association of Manufacturers 
National Black Chamber of Commerce 
National Federation of Independent Business 
National Oilseed Processors Association 
National Petrochemical and Refiners Association 
Portland Cement Association 

National Ambient Air Quality Standards (NAAQS) for 
Ozone, 75 Fed. Reg. 2938 (proposed Jan. 19, 2010) (to 
be codified at 40 C.F.R. pt. 50, 58): EPA is lowering the 
NAAQS for the ozone to somewhere in the 60-70 parts per 
billion range.  On December 8, 2010, the EPA 
Administrator requested more input from agency’s science 
advisors.  EPA intends to set a final standard by the end of 
July, 2011. 

Small Business & Entrepreneurship Council 
Agricultural Retailers Association 
American Coke and Chemicals Institute 
American Farm Bureau Federation 
American Forest and Paper Association 
American Iron and Steel Institute 
Chamber of Commerce 
Charlotte Pipe and Foundry Company 
Council of Industrial Boiler Owners 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 
National Asphalt Pavement Association 
National Sand, Stone, and Gravel Association  

National Ambient Air Quality Standards (NAAQS) for 
Particulate Matter (Potential): EPA will propose 
NAAQS for particulate matter in early 2011, with final 
regulations due in 2012. 

Portland Cement Association 



 

The Aluminum Association 
American Coke and Chemicals Institute 
American Iron and Steel Institute 
Council of Industrial Boiler Owners 
Industrial Energy Consumers of America 

National Ambient Air Quality Standards (NAAQS) for 
Sulfur Dioxide 40 C.F.R. §§50, 53, 58 (2010): EPA 
strengthened the NAAQS for sulfur dioxide on June 2, 
2010 

Portland Cement Association 
Cemex National Emission Standards for Hazardous Air 

Pollutants (NESHAPs) from the Portland Cement 
Manufacturing Industry 40 CF.R. §§ 60, 63 (2010): 
regulates emission limits for mercury, THC, and 
particulate matter from new and existing kilns located at 
major sources. 

Portland Cement Association 

American Farm Bureau Federation Navigable Waters Guidance: EPA issued a guidance 
document under review at the Office of Management and 
Budget (OMB). Chamber of Commerce 

Cemex New Source Performance Standards (NSPS) for 
Portland Cement Plants 40 C.F.R. §§ 60, 63 (2010): 
regulates emission limits for particulate matter, nitrogen 
oxides, and sulfur dioxide for facilities that commence 
construction, modification, or reconstruction after June 16, 
2008. 

Portland Cement Association 

American Home Furnishings Alliance 
Automotive Aftermarket Industry Association 
Chamber of Commerce 
Industrial Energy Consumers of America 
IPC, The Association Connecting Electronics Industries 

Non-Hazardous Materials that are Solid Waste 
(proposed April 29, 2010) (to be codified at 40 C.F.R. 
pt. 241): this rule seeks to clarify which non-hazardous 
secondary materials are or are not solid wastes when 
burned in combustion units. 

Non-Ferrous Founders’ Society 
Agricultural Retailers Association 
American Forest and Paper Association 
CF Industries 
The Fertilizer Institute 

Numeric Nutrient Water Quality Criteria for Florida 
Waters, 40 C.F.R. §131 (2010): the final rule published 
on December 6, 2010, issues  numeric water quality 
criteria for nitrogen/phosphorus pollution to protect 
aquatic life in lakes, flowing waters, and springs within 
Florida 

Industrial Energy Consumers of America 

Polychlorinated Biphenyl (PCBs) Analytical Method: 
PEA has proposed an analytical test method that measures 
in a very low range of parts per quadrillion. 

American Forest and Paper Association 

Agricultural Retailers Association 
American Farm Bureau Federation 

Pesticide Permits—Proposed Clean Water Act 
National Pollutant Discharge Elimination System 
(NPDES) Pesticide General Permit Program, 75 Fed. 
13468 (proposed June 4, 2010): Proposed permit system 
that will be put in place by April 9, 2011. 

Responsible Industry for a Sound Environment 

Prior Converted Croplands: EPA (with Army Corps of 
Engineers) recapturing prior converted croplands (PCC) 
(wetlands drained before 1985 that no longer exhibit the 
characteristics of wetlands) by altering guidance to claim a 
“change of use” places PCC under the Clean Water Act. 

American Farm Bureau Federation 

Residual Risk Reviews of the Pulp and Paper Industry: 
Pursuant to a settlement agreement, EPA must propose its 
residual risk determination for pulp and paper mills by 
June 15, 2011. 

American Forest and Paper Association 



 

Conoco-Phillips, Inc. Safe Drinking Water Act: Hydraulic Fracturing 
Regulation (Potential) Independent Petroleum Association of America 

American Farm Bureau Spill Prevention, Control, and Countermeasure 
(SPCC) Regulation, 40 C.F.R. § 112 (2008): This rule's 
purpose is to help facilities prevent a discharge of oil into 
navigable waters or adjoining shorelines. 

Associated General Contractors 

Chamber of Commerce Spruce Mine Clean Water Act Permit (Revocation): for 
the first time, EPA revoked a previously issued permit in 
January 2011. 

National Sand, Stone, and Gravel Association 

Chamber of Commerce Texas Air Permits: Approval and Promulgation of 
Implementation Plans; Texas; Revisions to the New 
Source Review (NSR) State Implementation Plan 
(SIP); Flexible Permits, 40 C.F.R. § 52 (2010): EPA is 
proposing disapproval of submittals from the State of 
Texas, through the Texas Commission on Environmental 
Quality (TCEQ) to revise the Texas SIP to include a new 
type of NSR permitting program, Flexible Permits (the 
Texas Flexible Permits State Program or the  
Program).  

National Petrochemical and Refiners Association 

American Wire Producers Association 
Independent Petroleum Association of America 
NTMA Precision 
Precision Machined Products Association 

Toxic Release Inventory (TRI) Articles Exemption 
Clarification Proposed Rule, 74 Fed. Reg. 42625 
(proposed Aug. 24, 2009) (to be codified at 40 C.F.R. 
pt. 372): EPA is proposing to remove a paragraph of 
guidance dealing with releases due to natural weathering 
of products, and is proposing an interpretation of how the 
articles exemption applies to the Wood Treating Industry, 
specifically to treated wood that has completed the 
treatment process.  

Precision Metalforming Association 

Grocery Manufacturers Association Toxic Substances Control Act (TSCA) Chemical Action 
Plans 15 U.S.C. §2601 et seq. (1976): In September 2009, 
EPA announced a comprehensive strategy for chemical 
management including “action plans” for 12 chemical 
families. 

Society of Plastics Industry 

American Coatings Association 
Industrial Energy Consumers of America 
IPC, The Association Connecting Electronics Industries 

Toxic Substances Control Act (TSCA) Proposed Rule 
to amend the Inventory Update Rule (IUR) 75 Fed Reg. 
19830 (proposed Aug. 13, 2010) (to be codified at 40 
C.F.R. pt. 704, 710, 711): EPA is proposing to amend the 
reporting requirements. 

Society of Plastics Industry 

Toxic Substances Control Act (TSCA) Nanoscale 
Materials/Products Regulation: To ensure that nanoscale 
materials are manufactured and used in a manner that 
protects against unreasonable risks to human health and 
the environment, EPA is pursuing a comprehensive 
regulatory approach under TSCA.  

NanoBusiness Alliance 

American Coke and Chemicals Institute Toxic Substances Control Act (TSCA) Proposed Test 
Rule For Coal Tar and Coal Tar-Derived Chemicals Society of Plastics Industry 

Use of Settlement Agreements: EPA has entered into 
settlement agreements with environmental organizations, 
impacting industry outsides the Administrative Procedure 
Act (APA) rulemaking process. 

American Farm Bureau 



 

Business Roundtable 
Electric Reliability Coordinating Council 
Industrial Energy Consumers of America 

Utility Boilers Maximum Achievable Control 
Technology (MACT) (MACT for Power Plants) 
(Potential): Pursuant to a 2009 consent decree, the EPA 
must issue a proposed rule new National Emission 
Standard for Hazardous Air Pollutants (NESHAP) 
regulation HAP emissions from coal- and oil-fired electric 
generating units by March 16, 2011 and finalize the rule 
by November 16, 2011. 

National Mining Association 

 



 

 
FINANCIAL SERVICES AGENCIES 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Dodd-Frank CFTC Portfolio Reconciliation, and 
Portfolio Compression Requirements for Swap Dealers 
and Major Swap Participants 75 Fed. Reg. 81519 
(proposed Dec. 28, 2010) (to be codified at 17 C.F.R. pt. 
23): The CTFC issued a proposed rule to prescribe 
standards for swap dealers and major swap participants 
related to the timely and accurate confirmation, 
processing, netting, documentation, and valuation of 
swaps.  The proposed rules would establish requirements 
for swap confirmation, portfolio reconciliation, and 
portfolio compression for swap dealers and major swap 
participants.   

Commodity Markets Council 
 

Dodd Frank CFTC Registration of Swap Dealers and 
Major Swap Participants 75 Fed. Reg. 71397 (proposed 
Nov. 23, 2010) (to be codified at 17 C.F.R. pts. 3, 23, 
170): the CFTC issued a proposed rule to establish the 
process for registering swap dealers and major swap 
participants.  The proposal would require swaps entities to 
become members of the National Futures Association and 
to confirm that persons associated with them are not 
subject to a statutory disqualification under the 
Commodity Exchange Act.  

ConocoPhillips  

Commodity Markets Council  
 

Dodd-Frank CFTC Position Limits for Derivatives, 76 
Fed. Red. 4752 (proposed Jan. 26, 2011) (to be codified 
at 17 CFR Parts 1, 150, 151):  the CFTC issued a 
proposed rule to simultaneously establish position limits 
and limit formulas for certain physical commodity futures 
and option contracts executed pursuant to the rules of 
designated contract markets (DCM) and physical 
commodity swaps that are economically equivalent to such 
DCM contracts.   

Independent Petroleum Association of America 
 

American Express 
 

Dodd-Frank SEC Shareholder Approval of Executive 
Compensation and Golden Parachute Compensation 
17 C.F.R. §§ 229, 240, 249 (2011):  On January 25, 2011, 
the SEC issued a final rule relating to shareholder approval 
of executive compensation and “golden parachute” 
compensation arrangements required under Dodd-Frank.  

Business Roundtable  
 

American Express 
 

Dodd-Frank CEO Pay Ratio Disclosure: Dodd-Frank 
will require all U.S. public companies, companies that are 
not publicly traded but have public debt, and other 
companies required to file reports with the SEC to disclose 
the following compensation metrics: the annual total 
compensation of the chief executive officer; the median 
annual total compensation for all employees (except the 
chief executive officer); and a ratio of these two metrics. 

Business Roundtable 



 

Dodd-Frank & the Fair Debt Collection Practices Act, 
Pub. L. No. 109-351, §§ 801–802, 120 Stat. 1966 (2006): 
Dodd-Frank transferred the Federal Trade Commission’s 
rulemaking authority under the Fair Debt Collection 
Practices Act to the Consumer Financial Protection 
Bureau.  

DBA International  

Dodd-Frank CFTC Agricultural Commodity 
Definition, 75 Fed. Reg. 65586 (proposed Oct. 26, 2010) 
(to be codified at 17 C.F.R. pt. 1): The CFTC issued a 
proposed rule to define “agricultural commodity” under 
the Commodity Exchange Act (CEA) as amended by 
Dodd-Frank.  

Commodity Markets Council 
 

Dodd-Frank CFTC Agricultural Swaps, 75 Fed. Reg. 
59666 (proposed Sept. 28, 2010) (to be codified at 17 
C.F.R. pt. 35): The CFTC issued an advance notice of 
proposed rulemaking to request comment on the 
appropriate conditions, restrictions or protections to be 
included in a rule the CFTC must issue under Dodd-Frank 
governing the trading of agricultural swaps.  

Commodity Markets Council 

Dodd-Frank CFTC Disruptive Trading Practices, 75 
Fed. Reg. 67301 (proposed Nov. 2, 2010) (to be codified 
at 17 CFR Chapter 1): The CTFC issued an advance 
notice of proposed rulemaking to request comment on 
issuing rules necessary to prohibit trading practices 
deemed disruptive of fair and equitable trading.  

Commodity Markets Council  

American Express  
 

Dodd-Frank Mandatory Clawbacks:  Dodd Frank 
requires companies listed on a U.S. stock exchange to 
implement and disclose a policy requiring a company to 
clawback incentive-based compensation paid to current or 
former executive officers if the company is required to 
restate its financials due to material non-compliance with 
financial reporting requirements.  The SEC is responsible 
for enforcing the clawbacks.  

Business Roundtable 

Credit Union National Association  
 
Financial Services Roundtable 
 

Dodd-Frank Federal Reserve Board Debit Card 
Interchange Fees and Routing (proposed Dec. 16, 2010) 
(to be codified at 12 C.F.R. pt. 235): The Federal 
Reserve Board issued a proposed rule to establish 
standards for debit card interchange fees, regulations 
governing network fees, and prohibitions against network 
exclusivity arrangements and routing restrictions. 

Small Business & Entrepreneurship Council 
 

Dodd Frank Federal Reserve Board Enhanced 
Prudential Standards for Large Bank Holding 
Companies (BHCs) and Nonbank Financial Companies 
Designated for Consolidated Supervision: The Dodd-
Frank Act requires the Federal Reserve Board to establish 
stricter prudential standards for all BHCs with total 
consolidated assets of $50 billion or greater and all non-
bank financial companies supervised by the Federal 
Reserve Board.  A proposed rule is expected to be issued 
this spring.  

 

Financial Services Roundtable  



 

American Express  Dodd-Frank SEC Facilitating Shareholder Director 
Nominations (“Proxy Access”) 17 C.F.R. §§ 200, 232, 
240, 249 (2010): In August 2010, the SEC issued a final 
rule that requires companies to include board of director 
nominees by certain shareholders in their proxy materials.  
Under the rules, shareholders will be eligible to have their 
nominees included in the proxy materials if they own at 
least 3 percent of the company's shares continuously for at 
least the prior three years.  However, in October 2010, the 
SEC announced it would delay implementation of the rule 
pending the outcome of a court challenge.  
  

Business Roundtable  

Dodd-Frank CFTC Prohibition of Market 
Manipulation, 75 Fed. Reg. 67657 (proposed Nov. 3, 
2010) (to be codified at 17 C.F.R. pt. 180): CFTC issued 
a proposed rule to implement its new anti-manipulation 
authority.  The proposed rules expand and codify the 
Commission’s authority to prohibit manipulation.  
 

Commodity Markets Council  

Business Roundtable  
 

Dodd-Frank SEC Disclosure of Payments by Resource 
Extraction Issuers, 75 Fed. Reg. 80978 (proposed Dec. 
23, 2010) (to be codified at 17 C.F.R. pt. 229, 249): The 
SEC issued a proposed rule requiring resource extraction 
issuers to include in an annual report information relating 
to any payment made by the issuer, or by a subsidiary or 
another entity controlled by the issuer, to a foreign 
government or the Federal Government for the purpose of 
the commercial development of oil, natural gas, or 
minerals. 

ConocoPhillips 

Dodd-Frank SEC Mine Safety Disclosure, 75 Fed. Reg. 
80374 (proposed Dec. 15, 2010) (to be codified at 17 
C.F.R. pt. 229, 239, 249): The SEC issued a proposed rule 
to outline the way mining companies must disclose certain 
information about mine safety and health standards to 
investors.  
 

Business Roundtable  



 

American Petroleum Institute 

Boeing  
 

Business Roundtable 
 

IPC – Association Connecting Electronics Industries 
 

Manufacturing Jewelers and Suppliers of America 

Dodd-Frank SEC Conflict Minerals, 75 Fed. Reg. 
80948 (proposed Dec. 23, 2010) (to be codified at 17 
C.F.R. pt. 229, 249): The SEC issued a proposed rule that 
would require any issuer for which conflict minerals are 
necessary to the functionality or production of a product 
manufactured, or contracted to be manufactured, by that 
issuer to disclose in the body of its annual report whether 
its conflict minerals originated in the Democratic Republic 
of the Congo or an adjoining country. If so, that issuer 
would be required to furnish a separate report as an exhibit 
to its annual report that includes, among other matters, a 
description of the measures taken by the issuer to exercise 
due diligence on the source and chain of custody of its 
conflict minerals.  

National Electrical Manufacturers Association 
 

American Express 

Business Roundtable 

Commodity Markets Council  
 

ConocoPhillips  
 

Dodd-Frank CFTC and SEC Further Definition of 
“Swap Dealer,” “Security-Based Swap Dealer,” 
“Major Swap Participant,” “Major Security-Based 
Swap Participant,” and “Eligible Contract 
Participant”, 75 Fed. Reg. 80174 (proposed Dec. 21, 
2010) (to be codified at 17 C.F.R. pt. 1, 240): The CFTC 
and the SEC issued a joint proposed rule that would 
further define a series of terms related to the security-
based swaps market, including “swap dealer,” “security-
based swap dealer,” “major swap participant,” “major 
security-based swap participant” and “eligible contract 
participant.” 

Edison Electric Institute  
 

American Express 

Boeing  
 

Dodd-Frank SEC Implementing Whistleblower 
Provisions, 75 Fed. Reg. 70488 (proposed Nov. 17, 
2010) (to be codified at 17 C.F.R. pt. 240, 249): The 
SEC issued a proposed rule to implement the 
whistleblower provisions in Dodd Frank.  Under 
regulations proscribed by the SEC, a whistleblower 
program will be established, and eligible whistleblowers 
will receive 10-30% of any fine over $1 million that is a 
result of original information provided to the SEC that 
leads to the successful enforcement of a covered action.  

Business Roundtable 

Dodd-Frank Volcker Rule: The Volcker Rule amends 
the Bank Holding Company Act of 1956 to prohibit banks 
and other banking entities from engaging in proprietary 
trading and from sponsoring or investing in private equity 
or hedge funds. The Volcker Rule also prohibits banks and 
other banking entities from extending credit to, or 
engaging in other covered transactions with, private equity 
or hedge funds that they advise, manage, sponsor, or 
organize. Any transactions between a banking entity and 
any such fund that are not prohibited must be entered into 

Financial Services Roundtable 



on arms-length market terms. Finally, the Volcker Rule 
tasks the Federal Reserve Board with imposing additional 
capital and quantitative limits on systemically important 
nonbank financial companies that engage in proprietary 
trading or that sponsor or invest in private equity or hedge 
funds. 
Federal Credit Union Act Net Worth Restrictions: The 
Act requires credit unions to have 7% net worth to be 
considered well-capitalized and 6% net worth to be 
adequately capitalized. 

Credit Union National Association 

Secure and Fair Enforcement for Mortgage Licensing 
Act (SAFE Act) of 2008, Pub. L. No. 110-289: 
Regulators, specifically at the state level, have broadened 
the scope of regulated activity to include those who 
perform administrative and clerical tasks as mortgage loan 
originators, even if they do not offer or negotiate loan 
terms for compensation or gain.  

Manufactured Housing Institute  

President’s Working Group Report on Money Market 
Fund Reform, Release No. IC-29497; File No. 4-619: 
The SEC is seeking comment on the options discussed in 
the President’s Working Group on Financial Markets’ 
study of possible money market fund reforms.  One of the 
proposals considers moving away from the current stable 
net asset values (NAVs) to a floating NAV.  

Boeing  

Sarbanes-Oxley Act (SOX), Pub. L. No. 107-204, § 
404(b), 116 Stat. 745 (2002): SOX Section 404(b) 
requires public companies to conduct a review of internal 
controls over financial reporting and include an external 
auditor attestation report of those controls in their annual 
filings.  

Biotechnology Industry Organization  

American Land Title Association Joint Agency Red Flags Rule, 12 C.F.R. § 41 (2007): In 
2007, pursuant to the Fair and Accurate Credit 
Transactions Act of 2003, the OCC, Board, FDIC, OTS, 
NCUA and FTC jointly issued rules that require financial 
institutions and creditors to develop and implement 
identify theft programs.  The programs must include 
identification, detection and response to patterns, 
practices, or specific activities that could indicate identity 
theft 

National Automobile Dealers Association 

FTC and Federal Reserve Board Fair Credit Reporting 
Risk-Based Pricing Rule, 16 C.F.R. §§640, 698 (2010): 
Pursuant to the Fair and Accurate Credit Transaction Act 
of 2003, the FTC and Federal Reserve Board issued a rule 
that generally requires a creditor to provide a risk-based 
pricing notice to a consumer when the creditor uses a 
consumer report to grant or extend credit to the consumer 
on material terms that are materially less favorable than 
the most favorable terms available to a substantial 
proportion of consumers from or through that creditor.  

National Automobile Dealers Association  

 



DEPARTMENT OF LABOR/LABOR ISSUES  
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 
Associated Builders and Contractors, Inc. 
Associated General Contractors 

Administration “High Road” Government Contracting 
Policy: The February 2010 Annual Report of the White 
House Task Force on the Middle Class announced it is 
exploring a government contacting policy that would take 
into account the records of the firms who receive 
government contracts and the quality of the jobs they 
create.  

Small Business & Entrepreneurship Council 

Associated Builders and Contractors, Inc. 
Associated General Contractors 
Construction Industry Round Table  

Administration Use of Project Labor Agreements for 
Federal Construction Projects (E.O. 13502) and 48 
C.F.R. § 536.271 (2010): On February 13, 2009, President 
Obama issued an Executive Order to encourage the use of 
project labor agreements for large-scale federal 
construction projects.  In April 2010, the Department of 
Defense, General Services Administration, and National 
Aeronautics and Space Administration issued a final rule 
implementing the Executive Order.  

Small Business & Entrepreneurship Council 

DOL’s Lack of Clarity in Job Duties used for Wage 
Determinations under the Davis-Bacon Act:  Currently, 
DOL provides wage determination lists for several 
different classifications of workers, but only limited 
information is provided about the job duties or union work 
rules that correspond to those classifications.  

Associated Builders and Contractors, Inc. 

DOL Persuader Agreements: Employer and Labor 
Relations Consultant Reporting Under the Labor-
Management Reporting and Disclosure Act (LMRDA) 
(Potential):  In the fall of 2010, the Office of Labor 
Management Standards announced they plan to propose a 
rule to reinterpret section 203(c) of the LMRDA to narrow 
the scope of the advice exemption. 

Associated Builders and Contractors, Inc. 

American Bakers Association 
Associated Builders and Contractors, Inc. 

DOL Right to Know under the Fair Labor Standards 
Act (FLSA) (Potential): In the fall of 2010, the Wage and 
Hour Division (WHD) announced they are considering a 
proposed rule that would required covered employers to 
notify their employees of their rights under the FLSA and 
to provide information about hours worked and wage 
computation.  The proposal is expected to be issued in 
April 2011.  

National Federation of Independent Business 

DOL Wage Rates Under the Davis-Bacon Act: The 
Wage and Hour Division (WHD) sets “prevailing wages” 
based on wages paid to various laborers and mechanics 
employed on construction projects.  

Associated Builders and Contractors, Inc. 

Employee Benefits Security Administration (EBSA) 
Definition of the Term “Fiduciary” 75 Fed. Reg. 2142 
(proposed Oct. 22, 2010): The EBSA issued a proposed 
rule to expand the definition of “fiduciary” under the 
Employee Retirement Income Security Act (ERISA).  

Financial Services Forum (note this concern may not reflect the 
entire membership of the Forum)  



 

Associated Builders and Contractors, Inc. 
Forging Industry Association 
Motor and Equipment Manufacturers Association 
National Council of Textile Organizations 
National Restaurant Association 
Non-Ferrous Founders' Society 

NLRB Governing Notification of Employee Rights 
under the National Labor Relations Act (NLRA), 75 
Fed. Reg. 80420 (proposed Dec. 22, 2010) (to be 
codified to 29 C.F.R. pt. 104): The NLRB issued a 
proposed rule that would require employers, including 
labor organizations, to post notices informing their 
employees of their rights under the NLRA.  

Textile Rental Services Association 
OHSA Backing Operations (Potential): In the fall of 
2010, OSHA announced it is considering proposing a rule 
to regulate the backing operations of construction 
equipment.  

Associated General Contractors 

OSHA Building Inspectors Partnership (pilot 
program): In May 2010, OSHA announced it is launching 
a pilot program to partner with local building inspectors in 
select American cities to monitor working conditions.  

Associated General Contractors 

American Forest and Paper Association  
American Iron and Steel Institute 
American Wire Producers Association 
APA - The Engineered Wood Association 
Kitchen Cabinet Manufacturers Association 
National Lumber & Building Material Dealers Association 
National Oilseed Processors Association 
Non-Ferrous Founders' Society 

OSHA Combustible Dust, 74 Fed. Reg. 54334 
(proposed Oct. 21, 2009) (to be codified at 29 C.F.R. pt. 
1910): OSHA issued an advanced notice of proposed 
rulemaking to develop a proposed standard for 
combustible dust management.  OHSA has determined 
combustible dust to include “all combustible particulate 
solids of any size, shape, or chemical composition that 
could present a fire or deflagration hazard when suspended 
in air or other oxidizing medium.”  
 

Society of Plastics Industry 

American Coatings Association 
American Iron and Steel Institute 
Associated General Contractors 
International Bottled Water Association 
Metal Treating Institute 
Motor and Equipment Manufacturers Association 
National Association of Manufacturers 
National Federation of Independent Business 
Society of Plastics Industry 

OSHA Consultation Agreements: Proposed Changes to 
Consultation Procedures, 75 Fed. Reg. 54064 (proposed 
Sept. 3, 2010) (to be codified at 29 C.F.R. pt. 1908): 
OSHA issued a proposed rule to clarify the Assistant 
Secretary’s ability to identify sites to be inspected, 
regardless of their Safety and Health Achievement and 
Recognition Programs (SHARP) status.  The proposal also 
permits OSHA compliance officers to proceed with 
enforcement visits due to referrals from sites undergoing 
consultation visits or sites that have attained SHARP 
status.  Finally, the proposal limits the deletion period 
from OSHA’s programmed inspection schedule for those 
employers that participate in the SHARP program.  

Textile Rental Services Association 

OSHA Cranes and Derricks in Construction, 29 C.F.R. 
§ 1926 (2010): OSHA issued a final rule to update and 
specify industry work practices to help ensure employee 
safety during the use of cranes and derrick in construction 
projects.  The rule took effect on November 8, 2010. 

Association of Equipment Manufacturers  



 

American Coatings Association 
American Iron and Steel Institute 
Associated Builders and Contractors, Inc. 
Associated General Contractors 
Metal Treating Institute 
Motor and Equipment Manufacturers Association 
National Association of Manufacturers 
National Federation of Independent Business 
National Lumber & Building Material Dealers Association 
National Oilseed Processors Association 
Small Business & Entrepreneurship Council 
Society of Plastics Industry 

OSHA Injury & Illness Prevention Program (“I2P2”) 
75 Fed. Reg. 23637 (proposed May 4, 2010) (to be 
codified at C.F.R. pt. 1910): OSHA announced it was 
conducting stakeholder meetings to develop a proposed 
rule to implement an Injury and Illness Prevention 
Program.  The proposed rule is expected to be issued this 
spring, and it is likely to address how to plan, implement, 
evaluate, and improve processes and activities that protect 
employee safety and health. 

Textile Rental Services Association 
American Coatings Association 
American Coke and Coal Chemicals Institute 
American Forest and Paper Association 
American Iron and Steel Institute 
APA - The Engineered Wood Association 
Associated Builders and Contractors, Inc. 
Associated General Contractors  
Association of Equipment Manufacturers 
Boeing  
Conoco-Phillips, Inc 
Forging Industry Association 
International Bottled Water Association 
Kitchen Cabinet Manufacturers Association 
Metal Treating Institute 
Motor and Equipment Manufacturers Association 
National Association of Manufacturers 
National Concrete Masonry Association 
National Council of Textile Organizations  
National Federation of Independent Business 
National Lumber & Building Material Dealers Association 
National Oilseed Processors Association 
National Tooling and Machining Association 
Non-Ferrous Founders' Society 
Precision Machined Products Association  
Precision Metalforming Association  
Roaring Springs Water 
Small Business & Entrepreneurship Council  
Society of Plastics Industry 

OSHA Interpretation of Provisions for Feasible 
Administrative or Engineering Controls of 
Occupational Noise 75 Fed. Reg. 64216 (proposed Oct. 
19, 2010) (to be codified at 29 C.F.R. pt. 1910, 1926):  
OSHA issued a proposed interpretation of the term 
“feasible administrative or engineering controls” to clarify 
that the term “feasible” means capable of being done.  On 
January 19th, 2011, OSHA announced it was withdrawing 
its proposed interpretation.  
 
 

Textile Rental Services Association 
 Window & Door Manufacturers Association 

National Tooling and Machining Association 
Precision Machined Products Association 

OSHA Lockout Procedure Guidance: In 2008, OSHA 
issued a compliance directive to make clear that efforts to 
label die or tool changes as “routine, repetitive and integral 
to the production operation” and therefore not subject to 
lockout would be rejected.  

Precision Metalforming Association 



 

Associated General Contractors 
Interlocking Concrete Pavement Institute 

OSHA Occupational Exposure to Crystalline Silica 
(Potential): In the fall of 2010, OSHA announced it 
intends to pursue a new comprehensive standard for 
crystalline silica to require provisions for methods of 
compliance, exposure monitoring, worker training, and 
medical surveillance.  A proposal is expected to be issued 
in February 2011.  

National Concrete Masonry Association 

American Coke and Coal Chemicals Institute 
American Iron and Steel Institute 
Associated Builders and Contractors, Inc. 
Associated General Contractors 
Automotive Aftermarket Industry Association 
Metal Treating Institute 
National Federation of Independent Business 
National Oilseed Processors Association 
Non-Ferrous Founders' Society 
Society of Chemical Manufacturers and Affiliates 

OSHA Occupational Injury and Illness Recording and 
Reporting Requirements, 75 Fed. Reg. 4728 (proposed 
Jan. 29, 2010) (to be codified at 29 C.F.R. pt. 1904): 
OSHA issued a proposed rule to add a column to the 
OSHA 300 Log that would require employers to record 
work-related musculoskeletal disorders (MSD).  On 
January 25, 2011, OSHA announced it was temporarily 
withdrawing its proposed rule to seek further input from 
small business.  
 
  

Society of Plastics Industry 
American Iron and Steel Institute OSHA Permissible Exposure Limit (PEL): In August 

2010, OSHA announced it plans to conduct a 
comprehensive review of chemicals that should be subject 
to PELs.  

Metal Treating Institute 

OSHA Policy Change to Penalty Structure:  OSHA is 
currently implementing multiple changes to its 
administrative penalty calculation system that will impact 
final penalties issued to employers for OSHA violations.  

Associated General Contractors 

OSHA Safety Signs:  Current safety sign regulations are 
based on outdated standards.  

National Electrical Manufacturers Association 

OSHA Severe Violator Enforcement 
Program (SVEP):  In June 2010, OSHA established 
enforcement policies and procedures for the SVEP to 
replace OSHA’s Enhanced Enforcement Program (EEP).  

Non-Ferrous Founders' Society 

 

 



 

DEPARTMENT OF TRANSPORTATION 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 
American Bakers Association 
Grocery Manufacturers Association 
Metal Treating Institute 

Hours of Service 75 Fed. Reg. 82170 (proposed Dec. 29, 
2010) (to be codified at 49 C.F.R. pt. 385, 386, 390, 
395): The Hours-of-Service regulations put limits in place 
for when and how long commercial motor vehicle (CMV) 
drivers may drive. 

National Association of Manufacturers 

Air Transport Association 
CTIA-The Wireless Association 
National Association of Manufacturers 
Metal Treating Institute 

DOT Proposed Rule on Transportation of Lithium 
Batteries 75 Fed. Reg. 1302 (proposed Jan. 11, 2010) 
(to be codified at 49 C.F.R. pt. 172, 173, 175): 
 Unless excepted by specific provisions, Lithium batteries 
must be approved for commercial transportation by 
PHMSA's Associate Administrator for Hazardous 
Materials Safety.   

National Electric Manufacturers Association 

Cargo Capacity Labeling Rule or Part 571.110: Tire 
selection and rims and motor home/recreation vehicle 
trailer load carrying capacity information for motor 
vehicles with a GVWR of 4,536 kilograms (10,000 
pounds) or less 49 C.R.F. §571.110 (2003): This standard 
specifies requirements for tire selection to prevent tire 
overloading and for motor home/recreation vehicle trailer 
load carrying capacity information.  

National Automobile Dealers Association 

 FAA: Flightcrew Member Duty and Rest 
Requirements, 75 Fed. Reg. 63424 (proposed Oct. 15, 
2010) (to be codified at 14 C.F.R. pt. 117, 121): Imposes 
duty-time limitations and rest requirements for Part 121 
carriers.  The proposal would limit the daily flight-duty 
period to 13 hours, which could slide to nine hours at night 
(depending on takeoff time and number of segments 
scheduled). Current rules allow for a 16-hour duty period 
between rest periods. The proposed rule defines “flight 
duty” as the period of time when a pilot reports for duty 
with the intention of flying an aircraft, operating a 
simulator or operating a flight-training device. A pilot’s 
entire duty period can include both “flight duty” and other 
tasks that do not involve flight time, such as record 
keeping and ground training.  

Air Transport Association 

Agricultural Retailers Association Hazardous Materials Transportation Special Permit 
Program, 76 Fed. Reg. 454 (proposed Jan. 5, 2011) (to 
be codified at 49 C.F.R. pt. 105, 106, 171): The Pipeline 
and Hazardous Materials Safety Administration is revising 
its procedures for applying for a special permit to require 
an applicant to provide sufficient information about its 
operations to enable the agency to evaluate the applicant's 
fitness and the safety impact of operations that would be 
authorized in the special permit. In addition, PHMSA is 
providing an on-line application option. 

Motor and Equipment Manufacturers Association 



Hours of Service; Limited Exemption for the 
Distribution of Anhydrous Ammonia in Agricultural 
Operations, 75 Fed. Reg. 40765 (proposed July 14, 
2010) (to be codified at 49 C.F.R. pt. 395): This proposal 
grants a 2-year, limited exemption from the Federal hours-
of-service regulations for the transportation of anhydrous 
ammonia from any distribution point to a local farm 
retailer or to the ultimate consumer, and from a local farm 
retailer to the ultimate consumer, as long as the 
transportation takes place within a 100 air-mile radius of 
the retail or wholesale distribution point. This exemption 
would extend the agricultural operations exemption 
established by section 345 of the National Highway 
System Designation Act of 1995, as amended, by the 
sections 4115 and 4130 of the Safe, Accountable, Flexible, 
Efficient Transportation Equity: A Legacy for Users 
(SAFETEA-LU) to certain drivers and motor carriers 
engaged in the distribution of anhydrous ammonia during 
the planting and harvesting seasons, as defined by the 
States in which the carriers and drivers operate. 

Agricultural Retailers Association 

 



MISCELLANEOUS 
 

CONSUMER PRODUCT SAFETY COMMISSION 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 
Manufacturing Jewelers & Suppliers of America 

Motorcycle Industry Council 

Consumer Product Safety Improvement Act of 2008, 
Pub. L. No. 110-314: specifying lead levels in children’s 
products 

National Council of Textile Organizations 

Testing and Labeling Pertaining to Product 
Certification, 75 Fed. Reg. 28336 (proposed May 20, 
2010) (to be codified at16 C.F.R. pt. 1107): On May 20, 
2010, CPSC proposed a rule that would establish 
requirements for a reasonable testing program and for 
compliance and continuing testing for children’s products. 

International Sleep Products Association 

 
DEPARTMENT OF AGRICULTURE 

 
 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

“Buy America” Policy Bumble Bee Foods, LLC 

Implementation of Regulations Required Under Title 
XI of the Food, Conservation and Energy Act of 2008 
(Proposed) 75 Fed. Reg. 44163 (proposed July 28, 2010) 
(to be codified at 9 C.F.R. pt. 201): The Department of 
Agriculture (USDA), Grain Inspection, Packers and 
Stockyards Administration (GIPSA) is proposing to add 
several new sections to the regulations under the Packers 
and Stockyards Act, 1921, as amended and supplemented 
(PS Act). 

American Meat Institute 

Plant Protection Act (PPA) of 2000 as part of the 
Agricultural Risk Protection Act:  The PPA consolidates 
all or part of 10 existing USDA plant health laws into one 
comprehensive law, including the authority to regulate 
plants, plant products, certain biological control 
organisms, noxious weeds, and plant pests.   

Biotechnology Industry Organization 

U.S. Sugar Program American Bakers Association 



 

DEPARTMENT OF ENERGY 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

National Environmental Policy Act Implementing 
Procedures (Proposed) 76 Fed. Reg. 214 (proposed Jan. 
3, 2011) (to be codified at 10 C.F.R. pt. 1021):  The U.S. 
Department of Energy proposes to amend its existing 
regulations governing compliance with the National 
Environmental Policy Act (NEPA).  The majority of the 
changes are proposed for the categorical exclusions 
provisions contained in its NEPA Implementing 
Procedures, with a small number of related changes 
proposed for other provisions.   

Plumbing Manufacturers Institute 

 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

 
 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Accounting of Disclosures: Health Information 
Technology for Economic and Clinical Health 
(HITECH) Act 

National Association of Chain Drug Stores  

American Express  Centers for Medicare and Medicaid (CMS): Health IT 
Interim Final Rule  Business Roundtable  

Centers for Medicare and Medicaid (CMS): Medicare 
Provider Enrollment, Chain and Ownership System  

National Association of Chain Drug Stores 

Centers for Medicare and Medicaid (CMS): Durable 
Medical Equipment and Supplies Competitive Bidding 

National Association of Chain Drug Stores 

Centers for Medicare and Medicaid (CMS): 
Medicare/Medicaid Recovery Audit Contractor (RAC) 
Program  

American Hospital Association  

Centers for Medicare and Medicaid (CMS): Clinical 
Laboratory Signature on Requisition  

American Hospital Association  

American Express Centers for Medicare and Medicaid (CMS): Retiree 
Drug Subsidy under Patient Protection and Affordable 
Care Act (PPACA) 

Business Roundtable 

The Civil Money Penalty Law  
 

American Hospital Association  

American Express 
Business Roundtable 

Employer Mandate: Patient Protection and Affordable 
Care Act (PPACA) 

Small Business & Entrepreneurship Council 
The Ethics in Patient Referrals Act (The Stark Law): 
administered jointly with the Department of Justice 

American Hospital Association 

American Express 
Business Roundtable  

Grandfathering Rule: Patient Protection and 
Affordable Care Act (PPACA) 

Small Business & Entrepreneurship Council 



 

American Express  
Business Roundtable  

Medical Loss Ratio Rule: Patient Protection and 
Affordable Care Act (PPACA) 

Small Business & Entrepreneurship Council 
American Express  
Business Roundtable 

Regulation Abolishing “Mini-Medical” Plans: Patient 
Protection and Affordable Care Act (PPACA) 

Small Business & Entrepreneurship Council 

 

DEPARTMENT OF HOMELAND SECURITY 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Aircraft Repair Station Security, 74 Fed. Reg. 59874) 
(proposed Nov. 18, 2009) (to be codified at 49 C.F.R. 
pts. 1520 and 1554):  Transportation Security 
Administration (TSA) is proposing a rule to codify the 
scope of its existing inspection program and to require 
regulated parties to allow TSA and Department of 
Homeland Security (DHS) officials to enter, inspect, and 
test property, facilities, and records relevant to repair 
stations. The proposed regulations also provide procedures 
for TSA to notify repair stations of any deficiencies in 
their security programs, and to determine whether a 
particular repair station presents an immediate risk to 
security.  

Aircraft Owners and Pilots Association 

Maryland Three Airports: Enhanced Security 
Procedures at Certain Airports in the Washington, 
D.C., Area, 49 C.F.R. § 1562:  TSA published an interim 
final rule (IFR) on February 10, 2005 (70 FR 7150), 
codified and transferred responsibility from the Federal 
Aviation Administration (FAA) to TSA for ground 
security requirements and procedures at three Maryland 
airports that are located within the Washington, DC, 
Metropolitan Area Flight Restricted Zone (Maryland 
Three Airports), and for individuals operating aircraft to or 
from these three airports. 

Aircraft Owners and Pilots Association 

 

FEDERAL COMMUNICATIONS COMMISSION 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Empowering Consumers to Avoid Bill Shock 
Consumer Information and Disclosure (FCC 10-180):  
The Federal Communications Commission proposes rules 
that would require mobile service providers to provide 
usage alerts and information that will assist consumers in 
avoiding unexpected charges on their bills. 

CTIA--The Wireless Association 



FFC Form 355: television broadcasters must prepare each 
calendar quarter a new disclosure form and to place the 
form in their public inspection files. 

National Association of Broadcasters 

National Broadband Plan:  As directed by Congress, the 
FCC developed a plan to concerning access to broadband 
capability. 

Edison Electric Institute 

 

FEDERAL RAILROAD ADMINISTRATION 
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 

Railroad Safety Enhancement Act of 2008, Pub. L. No. 
110-432: Rail Safety Improvement Act of 2008 - (Sec. 3) 
Authorizes appropriations for FY2009-FY2013 for: (1) 
railroad safety; (2) the purchase of Gage Restraint 
Measurement System vehicles and track geometry vehicles 
or other comparable technology to assess track safety; and 
(3) construction of the Facility for Underground Rail 
Station and Tunnel at the Transportation Technology 
Center, Inc., in Pueblo, Colorado. 

Association of American Railroads 

 

INTERNAL REVENUE SERVICE  
 

 
REGULATION/STATUTES/POLICIES 

 
ORGANIZATION/BUSINESS 
American Bakers Association  
American Express  
Associated Builders and Contractors  
Business Roundtable  
Manufacturing Jewelers & Suppliers of America 
National Community Pharmacists Association  

1099 Reporting Mandate: Patient Protection and 
Affordable Care Act (PPACA)  
 

Small Business & Entrepreneurship Council 
American Express  Cadillac Tax: Patient Protection and Affordable Care 

Act (PPACA)  Business Roundtable 
Aerospace Industries Association 
Associated Builders and Contractors  
Computing Technology Industry Association  
Government Withholding Relief Coalition 
National Asphalt Pavement Association 

3% Withholding Mandate: Tax Increase Prevention 
and Reconciliation Act of 2005   

Small Business & Entrepreneurship Council 
Interpretation of Section 199 of the Internal Revenue 
Code  
 

Institute of Scrap Recycling Industries  

Deduction and Capitalization of Expenditures Related 
to Tangible Property 

Textile Rental Services Association  
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Environmental Regulatory Timeline for Coal Units

Ozone
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final rule 
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CAIR 
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(‘97)

316(b) proposed
rule expected

316(b) final rule
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316(b) Compliance
3-4 yrs after final ruleEffluent 
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expected

Water

Effluent Guidelines
Final rule expected Effluent Guidelines

Compliance 3-5 yrs 
after final rule

Begin Compliance 
Requirements under 

Final CCB Rule 
(ground water 
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dry ash conversion)

Ash
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Rule for CCBs 
Management

Final 
Rule for 
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Mgmt

Final CAIR 
Replacement 

Rule Expected

Compliance with 
CAIR 

Replacement Rule

CO2

CO2 
Regulation
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NAAQS
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About the Committee 
  

 
The Committee on Oversight and Government Reform is 
the main investigative committee in the U.S. House of 
Representatives. It has authority to investigate the 
subjects within the Committee’s legislative jurisdiction as 
well as “any matter” within the jurisdiction of the other 
standing House Committees.  The Committee’s mandate 
is to investigate and expose waste, fraud and abuse.  

 
 
Contacting the Committee 
 

For press inquiries: 
 

Frederick R. Hill, Director of Communications 
 (202) 225-0037 

 
 

For general inquires or to report waste, fraud or abuse: 
 

Phone: (202) 225-5074 
Fax: (202) 225-3974 

http://republicans.oversight.house.gov  
 
 
 

 
 
 
 
 
 
 
 

 
 

Committee on Oversight and Government Reform 
Chairman, Darrell Issa (CA-49) 

2157 Rayburn House Office Building 
Washington, DC 20515 
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