
businesses are critically important paltners with large multinationals. Regulations that impose 
requirements, mandates and new costs on big business, also affect the health of thousands upon 
thousands of small husinesses - as suppl iers ([nd consumers. 

Washington's apparent disconnect regarding the costs and impact of intrusive government 
regulation on Ameli can business and the economy is alanning. SBE Counci l is hopeful that your 
work to shed light on burdensome regulation and its effect on job creation and healthy economic 
growth will restore balance and accountability in tlus most critical area . Ifnot, business 
investment and growth - along with job creation and U.S. competitiveness - will continue to 

suffer. 

Regulations and Proposed Initiatives of Concern to SBE Council 

SBE Council suggests that the Committee first focus on reforming and paring back recently 
enacted laws whose implementation wil l inflict long-term damage on the U.S. economy. In 
addition, there are regulatory proposals in the pipeline that will vastly halm small businesses and 
their ability to create jobs. The specifics are listed below. 

Patient Protection and Affordable Care Act (PPACA) 

During the debate over the Patient Protection and Affordable Care Act (PPACA), the new health 
care law was portrayed as an effort to reduce health care, health coverage and taxpayer costs. 
The early outcomes of its implementation show it is accomplislung none of this. The law is 
already leading to decreased choices for consumers (as small competitors leave .the market), and 
we now know that most small business employees will not be allowed to "keep the health 
coverage they currently have." Health coverage costs continue to go higher. And, di sturbingly, 
the politically connected, favored and powerful are receiving waivers from the stringent 
regulations. 

SBE Council supports full repeal ofPPACA. We have long advocated an approach that 
encourages competition, leads to more affordable prices and expands upon what is working in 
the marketplace (like Health Savings Accounts). As an alternative to full "repeal and replace," 
we encourage the Couunittee to address these specific regulatory provisions in PP ACA as they 
will vastly raise small business costs, lead to job loss and reduce choices in the marketplace: 

Expanded J 099 Reporting Mandate (Section 9006): Repeal the provision. There has been no 
justification offered for imposing this paperwork nightmare on America's small businesses. Its 
implementation will lead to staggering compliance costs and job loss. 

hldividual Mandate: Repeal the mandate. America' s selfcemployed cannot afford the 
government-designed plans that are taking shape, and certainly cannot afford the (ax penalty 
imposed if they fail to comply with the mandate. 
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Employer Mandate: Repeal the provision. Real health care reform would focus on affordability 
rather than punishing business owners for not providing a benefit they cannot afford. In addition, 
as it is now structured, the mandate encourages businesses to drop coverage. Even proponents 
have to admit this outcome is perverse. 

Grandjathering Rule: Change the ex isting rule (currently designed to kick all health care plans 
out of grandfathered status) tiuough legislation. A new definition would reflect tile true spirit 
and intent of the term "grandfather status" wh ich is thi s: All health care plans in place prior to 

the date of enactment of the PPACA will be protected - as promised - and consumers will be 
able to keep the plans they cUlTently have, without condition. 

Medical Lass Ratio Rule: Change existing rule, through legislation. Repeal it. Small to mid-size 
insurers are leaving the marketplace as a result of the inflexible nature of the regulation, which 
means less competition and fewer choices for small business owners and consumers. SBE 
Council also fears that the rule will lead to tile loss of various consumer-du'ected health plans, 
which are becoming more popular with small businesses and the sel f-employed. 

The Regulation Abolishing "Mini-Medical" Plans: Repeal it. These plans play an important role 
in the healili insurance marketplace, and are coveted by those who use them. HHS has granted 
numerous waivers to companies, unions, and health msurers regarding these plans, which proves 
they hold an unportant niche m the marketplace. Small busmess owners require more options in 
the marketplace, and mini-med plans offer some entrepreneurs who lack rich resources the 
opportunity to provide a coverage option. 

Federal Government Procurement 

Since our founding m 1994, SBE Council has been working to make the federal govemment 
procurement system more accessible for small business owners. Recent actions and proposals by 
the Obama Administration have the potential to set small business owners back in tileir effOlts to 
bid on and access govemment contracts. 

Project Labor Agreements (PLAs): Prohibit govemment-mandated PLAs through legislation 
(Govenunent Neutrality in Contracting Act). In April 20 I 0, President Obama finalized 
Executive Order 13502, which encourages and authorizes the use of union-only PLAs on federa l 
consttuction projects. Union-only PLAs restrict competition by requirmg that a contract be 
awarded only to companies who agree to collective bargaining and union hiring. Taxpayers lose 
under PLA's, as well as small to mid-size finns who can't compete under such schemes. Federal 
govelTl1nent procurement rules require a competitive bidding process, and PLAs run counter to 
the rules of fairness, tt'ansparency and best value for taxpayers. 

"High Road Initiative ": The Obama Administration has been working on an illitiative that 
would grant competitive advantage to government contractors whose salaries and benefits meet 
labor standards established by the federal govenunent. If implemented, the initiative would put 
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small business conn·actors at a competitive disadvantage in the federal procurement space and 
drive taxpayer costs higher. Any such initiatives must be stopped and/or challenged by 
Congress. 

3 Percellt Witl1!lOldillg Malldate: Repeal it. The mandate, advanced as part of Section 51 1 of the 
Tax [ncrease Prevention and Reconciliation Act of2005 (P.L. 109-222), will increase 
govenunent costs and bureaucracy at all levels (local, state and federa l); raise costs for 
taxpayers; restrict cash flow for small finTIs ; and drive small business owners away fro m the 
govemment procurement marketplace. The bottom line is that the withholding mandate on 
govenunent contractors will cost much more than the $7 billion it slated to bring in over a five 
year period. 

Micromanagcment of the Workplace bv the Federa l Government 

IlIjlllY alld IIIlIess Preventioll Program (/2P2) - "OSHA's highest regulatol)1 priority": The U.S. 
Labor Department believes they do not have enough resources to ensure that businesses are 
complying with all federal workplace regulations. Therefore, they are embarking on a 
"Plan/Prevent/Protect" regu latory ini tiati ve which, according to their words, "Employers and 
others must ' find and fix ' violat ions -that is, assure compliance- before a Labor Department 
in vestigator arri ves at the workplace." Accord ing to Labor, businesses "must understand that the 
burden is on litem to obey the law, not on the Labor Department to calclt litem violating the 
law." Got that? So, they are replacing "catch me if you can" with "Plan/Prevent/Protect." 
Meaning, they will require regulated entities to develop extensive, time-conswning intemal 
processes that will serve as a "check" on how they are complying with compliance. In SBE 
Council 's read ing of the massive regulatory initiative, employers and workers will be highly 
engaged in developing plans and policing their own workplace to ensure compliance with all 
DoL regulations. For example, beyond health and safety compliance, it is reported that 
employers would work with employees on documenting job classifications, identifying who is 
"exempt" or an independent contractor and why, and hold training sess ions to make sure 
everyone understands the differences of these classifications. Obviously, this effOlt to fully 
micromanage every American workplace would be a nightmare for small business owners. The 
proposed rule has not been released, but SBE Counci l urges the Committee to conduct 
immediate oversight on "Plan/Prevent/Protect" as it appears the Department is creating a 
monstrous scheme that is impracticable for small business owners. 

OSHA 's Proposed Inte'1Jretotion Regarding Noise Exposure: OSHA published a new "Proposed 
Interpretation" of the term "feasible administrative or engineering controls" as used in the 

Occupational Noise Exposure Standards for General Industry and Consnuction. The Proposed 
Lnterpretation wi ll require employers to implement costl y engineering or administrative control s, 
even if they have an excell ent hearing conselvation program. SBE Council believes that OSHA 
cannot change its Prior Interpretation without undertaki ng a formal JUlemaking process. OSHA 
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is portraying the Proposed Interpretation as an enforcement interpretation, thus circumventing 
the notice-and-conunent process. SBE Counci l encourages the Committee to challenge OSHA in 
its approach as we believe it can be challenged under the Paper Reduction Act, the Regulatory 
Flexibility Act, Executive Order 13272, and the Small Business Regulatory Enforcement 
Fairness Act. Office of Management and Budget (OMB) review is also required as it surpasses 
the $100 million economic impact threshold and involves a novel lega l or policy issue. 

Energy and the Environment- EPA Accountability, More E nergy Production and 
Development 

Environmental Proteclion Agency: The general regulatory tluust of the Administration with 
regard to energy and the environment will lead to less energy, higher energy prices, a 
disincentive to manufacture in the U.S. and massive job loss. Our energy sector is being forced 
into a regulatory vice -- caps and reslIictions are being imposed on how much America can use 
and produce, while excessive regulation on energy use and the industry are driving costs higher. 
Anti-energy activists in the regulatory bureaucracies seem accountable to no one. Unfortunately, 
small business owners and their workforce will bear the blUnt of higher costs and widespread job 
loss if initiatives at the Envirornnental Protection Agency )]love fOlward. 

SBE Council encourages the Committee to bring accountability to the EPA. We SUppOlt the use 
of preemption or the CRA in ovetturning specific tules especially where the EPA has not 
conducted statutorily-required analyses (it has refused in some instances). From EPA's set of 
IUles on electric power generators to greenhouse gas (GHG) regulation, to its reconsideration of 
the National Ambient Air Quality Standards for Ground-Level Ozone to "Boiler MACT" 
industrial emission standards, to its decision to allow the use of 15 percent ethanol motor fuel 
blend (EI5) and more, the agency has put the U.S. economy on a disastrous course. Energy 
drives business and the economy - it all statts with energy. If not stopped, the EPA's ru inous 
regulatory course will undetmine economic recovery, and cause long-term economy-wide pain 
for consumers, workers and small business owners. 

Energy Development and Production: The U.S. has been blessed with abundant natural 
resources to SUppOlt our growing energy needs. Unfottunately, the oil and natural gas sector is 
getting mixed signals from the federal government in regards to the future of offshore drilling 
and development in general. More than 7 million jobs in small businesses are supported by the 
oil and natural gas industry, but new restt;ctions and general uncettainty threaten these 
businesses and their workforce. In addition, hundreds of thousands of new jobs can be created if 
the federa l government develops a more rational and stable policy toward domestic energy 
development. This is a critical area where regulators and policymakers in the Administration 
must be challenged. 

Dodd-Frank Financial Overhaul Legislation 
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New regulations being proposed (and to be pursued) under the auspices of Dodd-Frank have the 
potential to further restrict access to, and raise the cost of; capital and credit. Proposed Federal 
Reserve rules regarding interchange fees and forthcoming Consumer Financial Protection Bureau 
(CFPB) regulations, for example, could make a currently challenging problem much worse for 
small business owners. 

CFPB and Small Business: The new CFPB is required to detennine whether proposed 
regulations will negatively impact entrepreneurs' ability to access affordable capital and credit. 
The CFPB infrasttucture is now being developed, which is a good time for the Committee to 
detenuine how they will address this small business requirement in the rule-making process. 
Because the Obama Administration strongly opposed the inclusion of this requirement in the 
Dodd-Frank bill, SBE Council believes the CFPB must be closely monitored to ensure this small 
business protection is taken seriously by those building the bureau, and developing regu lations to 
implement Dodd-Frank. 

Miscellaneous: Regulatory Actions and Activities 

SBE Council is generally concerned about the uptick in investigations on small business by 
federal regulatory agencies and depaltmellts. There is a proper balance that must be achieved 
between the use of investigations and enforcement (I&E) and working with business to educate 
about the law to ensure compliance. We do know there is an uptick on the I&E front as evident 
by budgetary priorities, new I&E hires, repOlts of investigatory outcomes and the regulatory 
tluust and agenda in general. Oversight by the Committee in terms of focusing on the priorities 
of the depaltment and agencies, and their rationale for increased hires (for example) aimed at 
I&E will keep the federal govenmlent accountable in achieving a balanced approach between 
enforcement, education and helping business attain compliance with the law. SBE Counci l has 
outlined some areas below, as well as fOltbcoming proposed rules to keep an eye out for. 

Uptick in Investigations Regarding "Misclassified " Individuals: More resources have been 
allocated within tbe Labor Department and the Internal Revenue Service (IRS) to investigate 
"misclassified" individuals. There appears to be a focus on small businesses as it is eas ier and 
quicker to audit smaller firms. As is now stands, the 20-point Independent Contractor (IC) law is 
arbitrary which means two investigators could audit a small fum and come out with two different 
conclusions as to whether a finn has misclassified an IC or not. The IRS is in tbe process of 
developing a new rule for long-tenn independent contractors, and SBE Council is concemed that 
the goal of tbis effort - along with the uptick in investigations - is to discourage the use of 

independent contractors. The solution is to change the outdated 20-point test to a more modern, 
streamlined approach. 

Shift al Labor Departmellt - Emphasis on Compliallce: A robust shift has been undelway at 
Labor, a move away from voluntary compliance to investigations and enforcement. For example, 
DoL's Wage and Hour Division budget has increased to hire 288 new inspectors (which has 
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already grown from 731 in 2009 to 894 in Q I in 20 I 0). Other budget features include the 

addition of 130 safety and health inspectors, 25 whistle-blowers, and 20 full-time employees to 

" restore" OSHA's rule-making capabilities. There is also the move away from "Opinion 

Letters" to "Administrator Interpretation." RegulatOly initiatives and activ ities have pointed to a 

more confrontational posture with business, which SBE Council hopes does not replace 

constmctive engagement. 

Expanded 1099 Reportingfor Rental Property Owners: Repeal the provision. Tucked in the 

Small Business Jobs Act of 20 1 0, this provision mandates that (beginning in 20 11) recipients of 

rental income from real estate will be subject to the same information-reporting requirements as 

taxpayers engaged in a tTade or business. Similar to the broader expanded I 009-MISC reporting 

mandate in PPACA, owners of real property who receive rental income will be required to issue 

a 1099 for payments totaling $600 or more during the course of the year for any expenses related 

to their rental properties. The provision includes payments made to plumbers, carpenters or 

exterminators in the COUTse of generating rental income. 

Chainnan Issa, SBE Counci l appreciates the opportunity to provide input to the COirunittee. We 

look forward to providing additional ideas and solutions that wil l help move the U.S. economy 

back to strong levels of growth and job creation. Our organization and its members have 
additional issues of concem not outlined in thi s letter, and we will follow up in future 

cOlrunwllcations. 

SBE Counci l appreciates your leadership . We look fOlward to working with you on advancing 

pol icies that promote entrepreneurship and strengthen U.S. competitiveness and our economy. 

Sincerely, 

Karen Kerrigan 
President & CEO 

SSE Council-2944 Hunter Mill Road· Suite 204· Oakton, VA 22124·703-242-5840 

www.sbecouncil.org 

Protecting Small Business, Promoting Entrepreneurship 
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Society of Plastics Industry Response 

With respect to EPA and the Toxic Substances Control Act (TSCA), key regulatory activities 
affecting the plastics industry include chemical action plans, the polymer exemption rule and 
inventory update reporting. Other regulatory actions concerning air and waste are also a 
concern. 

As many are aware, chemical action plans are one of the EPA's newer approaches to using 
existing authorities for chemicals management. The plans are intended to outline risks that 
specific chemicals may present, and identify the steps EPA is taking or may take to address 
those concerns. SPI is the industry lead in responding to the plan for long-chain 
perfluorinated chemicals (PFCs), and has members interested in plans for other chemicals. 
Industry and EPA also continue to work together in an industry- initiated stewardship 
program. But given EPA concerns, the Agency could seek a ban on the manufacture, import 
and use of these PFCs in the US. A key industry concern is that in the past, as EPA is 
aware, stricter regulation in the US and other developed countries of one of these PFCs led 
to a shift in production elsewhere - changing the landscape of globa l competitiveness. 

EPA also amended the "polymer exemption rule" last year to exclude certain perfluorinated 
chemicals. The exemption was intended to encourage the manufacture of safer po lymers by 
reducing certain reporting burdens and allowing EPA to focus on substances expected to 
pose higher risk. Now, for the perfluorinated chemicals no longer eligible for the exemption, 
those who intend to manufacture or import them must complete a process that can be 
lengthy and disruptive to the supply chain, or to obtain another exemption. The change 
was made because EPA believes that it can no longer conclude that the excluded polymers 
"will not present an unreasonable risk to human health or the environment," even though 
EPA has not made an actual finding of "unreasonable risk." 

Specific chemicals aSide, the plastics industry also shares in the regulatory challenges facing 
US manufacturing more broadly. Examples: 

TSCA inventory update reporting (IUR). EPA has yet to fina lize a rule that proposed 
significant changes for industry, and presently expects industry to be ready to report 
starting June 1. EPA may require submission of information that could be difficult to 
obtain, require use of a reporting system that raises concerns, and change reporting 
criteria to impact more businesses and confidential business information. EPA has 
not adequately demonstrated why it needs this data, that IUR is the appropriate way 
to collect it, and has not tailored the proposal to minimize the burden to the 
regulated community (or to the agency itself, for that matter). 

Burn-off ovens and Commercial and Industrial Solid Waste Incineration Units 
(CISWI). EPA proposed a rule for emissions from these sources. SPI's key interest 
is burn-off ovens, which should remain exempt. Their use in the industry is for 
cleaning mach ined parts - not for solid wastes, and not by combustion or 
incineration - so used this way, they would be inappropriately regulated under the 
proposal. 

On the OSHA front, key concerns include proposed rulemakings regarding combustible dust, 
consultation agreements and walking-working surfaces; the forthcoming activity on injury 
and illness prevention programs (I2P2); and the now withdrawn but not forgotten proposals 
concerning MSD record keeping requirements and occupational noise . 



For the proposed rule for combustible dust, SPI has expressed concerns with issues 
including: the definitions and need for clarity, sampling and testing of dusts, employee 
training, different methods to control dusts, and compliance assistance from OSHA. 
Combustible dust is a complex issue, with a number of factors that have to be present for 
an explosion to actually occur. The potentia l requirements for businesses to comply with 
OS HA's proposed rule can be significant in terms of cost and changes to ex isting faci lities, 
and some are already experi encing difficu lty with testing methods. There is also concern 
with related activities ongoing within the National Fire Protection Association, and the 
potentia l adoption or incorporation of "consensus" sta ndards. 

OSHA has also proposed changes to its On-site Consultation Program and Safety and Health 
Achievement and Recognition Program tSHARP) procedures . Consultation offers assistance 
to small and medium-sized businesses, some of wh ich achieve "SHARP" status and 
exemption from certain OSHA inspections - an exemption OSHA seeks to remove. We 
would ra ther see OSHA consider ways to optimize its resources to provide compliance 
assista nce programs and better support employers who proactive ly seek help in improving 
workplace safety . OSHA's current proposal instead presents a deterrent to partiCipation in 
such programs. 

With respect to walking-working surfaces, OSHA's proposed rule contains vague and broad 
requirements more than actual req uirements to address specific haza rds. While this may 
provide some flexibility for employers, it may also leave uncertainty as to whether they 
have actually achieved compliance with the standard, and could leave them vulnera ble to 
citations during inspections if hazards are not we ll -defined , req uirements are unclear, and 
compliance becomes su bjective. In the plastics industry, the fall-protection provision also 
presents concerns, given the difficulty working around or on certain eq uipment for routine 
maintena nce. 

There has been much discussion but no proposed rule yet for I nju ry and Illness Prevention 
Programs (I2P2); as expressed during stakeholder meetings, t here are concerns as to how a 
new requ irement would relate to ex isti ng OSHA standards, the impact on small businesses, 
how the actual scope and requirements of a rule could impact a compa ny's existing 
programs, the anticipated costs and benefits, and what kind of support OSHA will provide . 
There is also concern that this could be used to introduce broad requirements to capture 
ongoing rulemakings, such as for combustible dust, or other standards/requirements where 
OSHA has not gained t raction . 

SPI is also monitoring activity following withdraw of OSHA's proposed interpretation of 
occupational noise and its proposed rule concerning recording/ record keeping of 
musculoskeletal disorders (MSDs). On noise, OS HA proposed an interpreta tion in such a 
way that req uirements to protect employees from occupational noise - even if existing 
controls were sufficiently doing so - could be expanded almost rega rdless of cost, with 
limited fl exibil ity, and outside a formal rulemaking process. On the MSD record keeping, this 
would require significant resources for employers without key fundamentals, such as a 
broadly accepted definition for MSDs. 
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WAlTER B. MCCORMICK, JR. 
President and Chiel Executive Officer 

Januury 26, 20 II 

The Honorable Darrell E. Issa 
Chairman 
Committee on Oversight and Government Refonn 
2157 Rayburn House Office Build ing 
Washington, DC 205 J 5 

Dear Mr. Chairman: 

Thank you for your recent letter soliciting our views concerning existing and proposed 
regulations and the current rulemaking processes of the Federal Communications 
Commission ("the Commission"). USTelecom represents innovative broadband 
companies ranging from some of the smallest rural telecoms in the nation t6 some of the 
largest companies in the U.S. economy. Our members offer a wide range of advanced 
broadband services, including voice, internet access, video, and data, on both a fixed and 
mobile basis. What unites our diverse membership is our shared determination to deliver 
broadband services to all Americans - regardless of their location. 

Currently the Commission has before it a number of proceedings that, upon their 
resolution, could provide our member companies with important regulatory certainty. 
Many of these proceedings involve issues upon which there is little or no dispute about 
the appropriate Commission action. For example, USTelecom has tiled a petition asking 
the Commission to eliminate costly equal access requirements for small telephone 
companies, just as it had previously done for larger companies. The Commission 
requested public comment on our petition and no opposition was filed. We look forward 
to the Commission's final action on the issue. 

In other proceedings, there is broad agreement that Commission action is essential to 
providing businesses with the policy direction necessary to make investment and 
expansion decisions, even if there remains some lack of consensus on specific details. 
For example, at the very top of the list is .the need for Commission action to update and 
rationalize its existing rules relating to intercarrier compensation and universal service. 
Changes to the current mechanisms arc necessary in light of the changing competitive 
landscape and technologies in this industry. Indeed, the Commission launched a broad 
notice of rulemaking to address many of these issues in 200 I. It will be impossible to 
reach 100% national broadband buildout without an eflicient and effective universal 
service program and sensible rerOml to the Commission's regulatory framework for 
payments between and among carriers. We understand the Commission will be issuing 
an NPRM on intercarrier compensation in the near future. But while universal service 
distribution decisions are expected to be included in that NPRM as well, contribution 
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issues will not be addressed there - and so we hope the Commission will be moving 
forward on that element of universal servicc reform in the near fu ture. 

While these are complex and dimcult issues to rcsolve, there are some related, interim 
issues affecting intercarrier compensati on the Commission can address immediately. 
Tramc pumping, phantom tramc, and paymcnt for IP-traffic are each before the 
Commission, and there is widespread consensus that action on these issues is important 
and need not await resolution of the larger and more complicated questions in the 
anticipated NPRM. Indeed, the Comm ission's own Nati onal Broadband Plan 
recommended action on these items. We believe the FCC has a sufficient record and 
ample jurisdictional authority to deal with each of these issues right now. 

MI'. Chairman, thank you again for providing us an opportunity to share our views. 
USTelecom looks forward to continu ing to work with the Committee in its important 
work of easing regulatory impediments to job creation. 

cc: The Honorable Elij ah Cummings 
The Honorable Fred Upton 
The Honorable Henry Waxman 
The Honorable Greg Walden 
The Honorable A,ma Eshoo 

Sincerely, 

~a.~?4 
Wa lter B. McCormick , Jr. 
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WINDOW & DOOR 
MANUFACTURERS ASSOCIAll0N 

WDMA 
January 10,2011 

The Honorable Darrell Issa 
Chauman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 205 15 

Dear ChaiJ'man Issa: 

On behalf of the Window & Door Manufacturers Association, we would li ke to thank you for the 
opportunity to identify existing or proposed regulations tQat are negatively impacting job growth in our 
industry. WDMA is a national trade association representing the leading producers of commercial and 
residential doors, windows, and skylights for domestic and export markets. Our members sell to 
distributors, dealers, builders, remodelers, architects, contractors and homeowners. 

Along with our building industry association colleagues, we have already raised our concerns about the 
deU'imental impact of the U.S. Environmental Protection Agency's (EPA) Lead: Renovation, Repair alld 
Painting Rule and its proposed amendments in a separate joint industry letter. However, there are two 
other issues we would like to bring to the attention of the Committee. 

Department of Energy Involvement in ICC Energv Code Development 

Specifically, we urge your attention to actions by the Department of Energy (DOE) that interfere with the 
private-sector development of energy efficiency codes for commercial and residential buildings. 

Legislation introduced in the last Congress called for DOE to review revisions to model energy 
conservation codes and standards to evaluate the energy savings over previous codes. Moreover, the 
proposed legislation specified percentage-based increases in energy efficiency to be implemented by state 
and local governments with DOE oversight. While the legislation passed the House, it was never 
considered by the Senate. Yet, DOE has taken an active role in promoting these objectives, unsanctioned 
by Congress, in their participation Ul the International Code Council' s model code development process. 

During the recent development of the 20 12 edition of the International Energy Conservation Code 
(IECC), a model energy conservation code for commercial and residential buildings adopted by nearly all 
states, DOE reported that its proposed revisions to the code wou ld improve energy savings by 30.6% 
relative to the 2006 IECe. Despite repeated requests, DOE did not explain how it calculated its savings 
estimate and leveraged pending legislation heavily as the need for approval of its proposed revisions. 
WDMA believes that DOE must make public its technical assumptions and methodologies to ensure that 
all stakeholders have equal access to the information and are able to have a full, open and informed 
dialogue. 

WDMA, fellow stakeholders, and consumers will be adversely affected if energy efficiency requirements 
are adopted without confirmation that they are based upon concrete, scientifically supported information. 

Chicago Office: 401 N. Michigan Ave., Suite 2200 I Ch1cago. Il60Gll I Phone: 312-321-6802 I Fax: 312-673-6922 I www.wnmJ.com 
Washington Office: 2025 M St, NW. SUite 800 I Washington, OC 20036 I Phone: 202-367-1157 I Fax. 202-367-2280 I wWVI.wdma.com 
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Without the opportunity to review underlying assumptions, the industry faces great uncertainty in 
planning to respond to new energy efficiency requirements. As manufacturers of energy efficient building 
products who have already experienced significant job loss due to the housing and construction downturn, 
our manufacturers can ill afford additional uncertainty. We hope that you will consider reviewing DOE's 
activities to determine whether steps can be taken to ensure a more open, transparent and collaborative 
process fo r industry to work with DOE in their development of proposed amendments to the IECC and 
other model energy codes and standards which DOE actively influences. 

OSHA Noise Reduction Proposal 

The Occupational Safety and Health Administration (OSHA) has proposed a new regulatory action that 
would add millions of dollars in new compliance costs for manufacturers. OSHA has announced its plans 
to change its official interpretation of workplace noise exposure requirements and enforcement. Under 
OSHA's proposal, employers would be required to use extensive "engineering and administrative 
controls" to protect employees from loud workplace noises instead of primarily using effective personal 
protective equipment like earp lugs. The Agency has proposed redefining the exist ing standards to require 
employers to perform any changes that are "capable of being done" regardless of the effectiveness of 
current procedures. 

OSHA's current approach to noise control requirements have proven to be effective in protecting 
employees from hearing loss. According to the Bureau of Labor Statistics, the number of hearing loss 
incidents have decreased by almost one-third over the last five years alone. Should this proposal be 
implemented, most manufacturers would be forced to make sweeping changes to their workplaces -­
including diverting resources away from jobs toward costly new practices and equipment -- even if 
mechanisms are already in place to protect employees from loud noises. . 

WDMA is very concerned that OSHA is attempting to make these changes outside of the fOlmal 
rulemaking process. According to OSHA's plan, these changes must be adopted regardless of the costs, 
unless an employer can prove to the Agency that making such changes wi ll "put them out of business. " 
This proposal would significantly increase costs and uncertainty, limit employer flexibility and cost jobs, 
and it cel1ainly merits review by your Committee. 

Thank you for the opportunity to submit these issues for your consideration, and we look forward to 
working with the Committee in the 11 th Congress. If you have any questions, please fee l free to contact 
me at (202) 367-1280 or mobrien @wdma.com. 

Sincerely, 

Michael O'Brien, CAE 
President & CEO 
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Center for Regulatory Effectiveness 
Suite 500 

1601 Connecticut Avenue, N.W. 
Washington, D.C. 20009 

Tel: (202) 265-2383 Fax: (202) 939-6969 
secretary l@mbsdc.com www.TheCRE.com 

December 24, 2010 

Congressman Darrell E. Issa 
Ranking Member 
Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Congressman Issa: 

The Center for Regulatory Effectiveness (CRE) appreciates the opportunity to assist the 
Committee on Oversight and Government Refofm in identifying regulatory programs that have negatively 
impacted job growtb. We are limiting our response to those rules fOf whicb we bave a detailed working 
knowledge of their shortcomings. We are in a positio~ to provide additional details if you wish. 

A. CMS Competitive Bidding Program 

The Centers for Medicare and Medicaid Services' (CMS) competitive bidding program 
for durable medical equipment (DME) is a regulation that will be directly responsible for 
destroying thousands of small businesses and the associated jobs. CMS adziJittedly "expect[s] 
that this final rule will have a significant impact on a substantial number of small suppliers." 
Results from the Round 1 Rebid confitm that most existing home medical equipment suppliers 
will lose all Medicare business in the affected areas. l 

It is important to recognize that many of the job losses are not inherent in competitive 
bidding itself, but rather in the way in which CMS implemented the program. Importantly, eMS 
received a letter, signed by over 160 economists including two Nobel laureates, detailing specific; 
problems with the way eMS conducted the bidding program? The inefficiencies and lack of 
transparency in the bidding process ultimately displace existing home medical equipment 
suppliers and thousands of associated jobs. Notably, eRE has received hundreds of calls from 
Medicare recipients across the country who are scared and angry that they will lose trusted home 
medical equipment providers because of eMS' bidding program. You can hear the voices of 
Medicare recipients opining on eMS' program on our competitive bidding discussion forum, 
http://www.thecre.comlFomm/. 

2 
htlp:llwww.thecre.comlbloglwp-content/uploadsl2010/11/cramton-change-in-market-,tructure.pdf 
hUp:llwww.Ulecre.com/blog/wp-contentiuploadsI2010109Istark-Ietter.pdf 

~ 
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B. NOAAfNMFS Gulf of Mexico Take Rules 

In 2004, Minerals Management Servicel petitioned NOAA's National Marine Fisheries 
Service (NMFS) to promulgate rules under the Marine Mammal Protection Act for the oil and 
gas industry'~ use of seismic air guns to explore for oil and gas in the Gulf of Mexico. The 
purpose of these rules is to impose conditions on seismic exploration in the Gulf of Mexico that 
prevent any unacceptable effects on marine mammals, such as whales. NOAAlNMFS has not 
yet proposed any of these rules. 

The oil and gas industry does not oppose Gulf of Mexico take rules. Moreover, the 
industry wants NOAAINMFS to publish the rules soon, because the rules will provide certainty 
and protection against NGO attacks. However, environmental NGOs have a track record of 
demanding and litigating for seismic rules (as well as Navy sonar rules) that are impossible to 
comply with. If NGOs succeed in having NOAAlNMFS or a court implement seismic rules, 
then oil and gas exploration will shut down in the Gulf of Mexico. This result would cause a 
substantial loss of jobs throughout the Gulf area and throughout the rest of the United States. It 
would also increase the United States dependence on foreign oil. 

c. EPA Endocrine Disrupter Screening Program 

The Endocrine Disruptor Screening Program is EPA's response to a statutory 
requirement in the Food Quality Protection Act and the Safe Drinking Water Act Amendment~ in 
1996. These amendments require that EPA screen pesticide chemicals for their potential to 
produce effects similar to those produced by the female hormones (estrogen) in humans . They 
'give EPA the authority·to screen certain other chemicals and to include other endocrine effects. 
In October 2009, after years of wasteful effOlt and millions of tax dollars spent, EPA produced a 
list of pesticide chemicals to be tested and list of 11 tests to be used in a so-called Tier I test 
program. Companies that fail the Tier 1 tests will have to conduct Tier 2 tests, which don't exist 
yet. The Tier 2 tests will determine whether the chemicals will be further regulated or perhaps 
even banned. 

The co~t of pelforming the EDSP tests will not likely cost many jobs, but the test results 
might. Failing these tests could result in a product ban or regulations so stringent that persons 
involved 'in their manufacture could lose their jobs. Farmers who depend on these pesticides 
might be unable to produce a profitable crop. These adverse consequences would be 
unacceptable, because most of the EDSP tests are unreliable. Many of the tests are new, and 
many of them did not pass peer review for their accuracy and reliability. Therefore, jobs could be 
lost on the basis of tests that have not been demonstrated to be adequate for their intended usc. 

On May 19, 2010, Minerals Management Service was reorganized. The relevant agency is now the Bureau 
of Ocenn Energy Management, Regulation nnd Enforcement (BOENJRE). . 
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D. Conclusion 

As a nationally recognized clearinghouse for methods to improve the federal regulatory 
process. CRE is very well acquainted with the significant impact and costs the regulatory framework 
can have on the U.S. economy. Accordingly. CRE is pleased to learn that the Committee Oil 
Oversight and Government Reform will be examining this essential issue. 

CRE is pleased to have the opportunity to identify existing and proposed regulations that 
negatively impact job growth for the Committee on Oversight and Government Reform. CRE 
welcomes the opportunity to assist the Committee in the future as it considers the impact of these and 
other regulations on U.S jobs. Should you have any questions or require additional information .• 
please contact me at (202) 265-2383. 

~1dYi 
Jim Tozzi 
Member, Board of Advisors 
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Regu latory Process Reform Opportun ities for 2011 

The 112"' Congress is ovelwhelmed by anecdotes of Executive branch regulation 
run amok. Many stories will be true and relief of some sort will be justified. Attending to 
them individually, however, would miss th ree larger points : 

1. Congress has enough expertise for oversight on few specific regulations. 
Overseeing the breadth and depth of regulations issued by any single Federal 
agency req ui res expertise well beyond Congress's oversight capacity. Agencies 
will always muster greater expertise than Congress. For them, regulation is a 
fu ll -time job. 

2. Even the most ill advised regulation has its advocates. Some of the most 
persuasive advocates will be rentseeking businesses that profit from regulation. 
NGOs will defend regulations by appeals to sympathetic beneficiaries. These 
appeals can succeed even when benefits never materialize. 

3. III advised regulation is not random. but rather the product of agency or abuse of 
or noncompliance with administrative procedu res. These procedures were 
established to protect the public, but they no longe r work for the benefit of the 
American people. 

Reducing the propensity of agencies to issue bad regulations requires broad process 
reform. This paper outli nes s ix a reas in which Congress ional oversight of ad ministrative 
procedures can achieve long- last ing benefits. 

Where helpful, examples are provided from the Environmental Protection Agency 
(EPA) and the Patent and Trademark Office (PTa). I chose these two agencies for two 
reasons. Firs t, both agencies rout inely issue regulatory actions that impose billions of 
dollars annually in costs. Second, EPA regulations are notoriously controversial but PTa 
regulations are not. PTa regulations would be highly controversial if the Office did not 
systematically evade administrative laws and Executive branch procedures. 

CONTENTS 
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• 1. Paperwork Reduction Act 

The Paperwork Reduction Act (PRA) is the most important procedural statute that 
hardly anyone has ever heard of, yet it was enacted 30 years ago. Federal agencies do not 
educate th e public about it. OMB's Office of Information and Regulatory Affairs (OlRA) is 
responsible for enforcing the PRA, but OMB is too aloofby culture and temperament to engage 
the public. Agencies evade the spirit of the law by publi shing incomprehensible notices and 
withholding information critical for informed comment. Agencies say they minimize paperwork 
burden, but they do so simply by grossly und erestimating it. OIRA tolerates this because its 
officials would rather devote resources to Executive Order 12,866 review and other activities. 

Agencies are forbidden from imposing paperwork burdens that have not been approved 
by OM8, and the PRA has extraordinarily powerful public protection provisions (44 U.s.C. § 
3512,5 C.F.R. § 1320.6). In prinCiple, but not always in practice, these protections ensure that 
agencies minimally obey the law. 

The PRA's purpose is to minimize Federal paperwork burden. Each agency is required 
to have an independent office tasked with this function; few if any are actually indepenaent. 
OIRA has ample authority to disapprove information collections where paperwork costs (i.e., 
"burden") exceed social benefits (i.e., "practical utility'). It doesn't exercise th is authority much; 
disapprovals are ra re. PRA compliance is reminiscent of an old joke about why labor 
productivity in the Soviet Union was so bad: "The State pretends to pay us, so we pretend to 
work." The PRA is similar: OMB pretends to enforce the law, so agencies pretend to comply. 

Some agencies (e.g., the Environmental Protection Agency) are very good at complying 
with the form of the PRA's requirements but much less often comply with its substance. OMB 
has approved virtually every paperwork requirement EPA imposes. But EPA systematically 
understates actual burden. For example, attention has been focused recently on the burdens on 
industrial facilities resulting from EPA's Title V Greenhouse Gas Tailoring Rule (75 Fed. Reg. 
31,514). EPA claims this is "a burden relief rule" that "does not impose any new requirements ... " 
Given the text of the law, EPA cares about securing OMB approval; demonstrating the value of 
this information or accurately estimating burden; never mind minimizing it, matters not at all. 

Other agencies (e.g., th e Patent and Trademark Office) are simply dismissive of their 
PRA responsibilities. The Patent Office has never bothered to seek OMB approval for perhaps 
billions of dollars in annual paperwork burdens related to applying for and prosecuting a patent 
application. Legally, the USPTO cannot enforce these requirements. But in practice it has no 
difficulty at all, because the PRA's strong public protections fall apart when the public seeks to 
enforce a right or obtain a benefit from an agency that can hold that right or benefit hostage. 

Inattention to the PRA may be the proximate cause of reports that paperwork burdens 
have exploded in recent years. In the debate over the health care law, which in §9006(b) 
requires a Form 1099-MISC be filed for every purchase over $600, paperwork burdens were 
ignored. All eyes were on the lCT's estimated 10-year revenue gain of $17.1 billion. Yet 
paperwork burden could exceed lCT's projected gain in tax revenue. Also, no one examined 
whether the IRS cou ld actually process these additional1099s, which is an essential 
prerequisite for practical utility under the PRA (44 U.S.C. § 3502(ll)["the abi lity of an agency to 
... process such information in a timely and useful fashion")). 

GAO recently told Congress that revenue gains would exceed costs. However, this 
conclusion is dubious. GAO's cost estimates were based on a sample size of nine. 

* 44 U.S.C. § 3501 et seq. 
Richard B. Belzer, Ph.D. 

rb belzer@post.harvard.edu 
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2. Information Quality Act • 

In 2000 Congress directed OMB to more aggressively exercise its authority to 
improve the quality of information disseminated by Federal agencies. OMB's 2002 
guidelines req uired each agency to establish its own implementing guidelines. Agency 
guidelines were to include administrative procedures whereby the public could seek and 
obtain correction of information failing to meet OMB's quality standards. OMB required 
agencies to establish pre-dissemination review procedures to minimize the dissemination 
of erroneous information. Virtually every Federal agency met the October 1, 2002, deadline. 
(The Department of Homeland Security remains the most notable violator.) 

My review of all 193 petitions submitted FY2003-10 shows that agencies routinely 
violate their most elementary procedures. Most agencies committed to respond within 60 
days. Agencies met that goal less than 30% of the time; the average response time was 200 
days. Petitioners often found agency responses unsatisfying. An unknown number simply 
gave up, but about a third took advantage of the right to an independent administrative 
appeal. On average, agencies took another 197 days to respond. One reason so few appea ls 
have been filed is that agency responses to appeals do not appear to be genuinely 
independent. Some petitions and appeals have languished for years. 

This chart shows how 
average response time varies 
across Federal agencies for 
Requests for Correction (i.e .. 
initial) petitions and Requests 
for Reconsideration (i.e., 
appeals) . The number in 
square brackets is the agency's 
definition of a "timely" 
response. Only the Treasury 
Department has met its goal, 
and the Labor Department has 
been close. 

Agency nonfeasance 
results from the absence of 
judicial review and 
Congressional oversight. To 
date, petitioners have secured 

How Agencies Compare 
Worst Performers 
Average Oays to Respond 

ACE 860 [60] 

DOE H7 [60] .- [601 

DOC HO [601 162 [601 

USDA 239 [601 117 [601 

EPA 181 [901 HO [90] 

HHS 177 [601 386 [601 

CPSC 100 [601 _.- [601 

Indudes all agencies where N ~ 2. 

Best Perlorme r~ 

Average Days to Respond 

Aae"cy 

TREAS 12 [601 

DOL 78 [601 106 [601 

C d.j€~KB(),ok 
only a partial review on the merits in Federal court, and only once, in Prime Time v. Vi/sack, 
599 F.3d 678 (D.C. Cir. 2010) . 

Meanwhile, Congress has not conducted any oversight. This is strategically 
important for regulatory reform, because many major regulations rely on information that 
is wildly out of sync with applicable quality standards (most notably, objectivity). For 
example, several controversial recent EPA regulations depend on egregiously biased 
portrayals of scientific information that has been subject to petitions for correction. Agency 
responses have [argely avoided the merits. The Courts' willingness to defer to Agency 
expertise would be tested if EPA had to respond honestly to information quality challenges. 

* Pub. L. 106-554, Sec. 515; 44 U.s.C. § 3516 note. 
Richard B. Belzer, Ph.D. 
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* 3. Executive Order 12,866 

OMB has performed centralized regulatory review since 1981, when President Reagan 
issued Executive Order 12,291. Executive Order 12,866 significantly reduced th e scope of OMB 
review and muddl ed the review principles. The Obama adm inistration planned at the outset to 
make major changes to these procedures and principles. About 200 persons and organizations 
responded to its unprecedented and curious request for public comment. Rumors of the 
impending release ofa revised Executive Order have circulated multiple times since Summer 
2009. (The Executive Order released with considerable fanfare on January 18, 2011, is not the 
one that has been anticipated. Stripped of its promotional dressing, this EO has very little new 
content and leaves existing procedures intact.) 

In his comment letter to OMB, then-Ranking Member Issa noted, "Any change in this 
directive should be approached with caution and with an eye towards improving regulatory 
effectiveness while minimizing regulatory burden." He proposed a dialogue on modernizing 
regulatory review that emphasized such things as information quality ("[t]he need for accuracy, 
objectivity and transparency in the analysis of potential risks"), and enhanced procedural 
transparency (OMB should "rateD the quality of the analysis supporting all major regulations"). 

The Obama Administration has not formally changed the review process or its 
substantive criteria, and insight about what informal changes have occurred is hard to come by. 
Nonetheless, there is ample evidence that the intensity of OM B review has declined Significantly. 
In 2009, half OMB's 593 reviews were completed in 29 calendar days or less. For the 125 
economically significant rules OIRA reviewed-those draft rules that agencies acknowledge 
have effects exceed ing $100 million in anyone year-half of OIRA's reviews were completed in 
24 calendar days or less. OMB completed more than 20% of these nominally high-intensity 
reviews in 10 calendar days or less. Twenty-six rules (nine of them major) were reviewed in 
one day or less. Six rules were published in the Federal Register before they were reviewed. 

Congress needs a clear picture of the regulatory process to inform possible procedural 
changes. One proposal that has been discussed extensively is the REINS Act. As written, 
however, the REINS Act could leave Congress relying solely on se lf-interested agency estimates 
of benefits, costs, and other effects. There would be neither the time nor a mechanism for 
agency estimates to be independently reviewed. Congress might want to learn OMB's opinions, 
but it is virtually certa in that the President would never allow this. 

Congress also would have to rely on agencies (or OMB) to correctly designate rules as 
"major." In 2009, OMB reviewed 468 draft regulatory actions not classified as economically 
significant (i.e., "major"). 

• 

• 

How many of them had economic effects exceeding $100 million, but were incorrectly 
classified to avoid being labeled as "major"? 
How often has an agency succeeded in evading the "major" rule designation by dividing 
a very expensive rule into multiple small rules? 

No one knows the answer to either question, but as written the REI NS Act would 
unintentionally exacerbate both problems. 

* 58 Fed. Reg. 51735, Sep. 30, 1993. 
Richard B. Belzer, Ph.D. 

rbbelze r@pos t.harvard.edu 
703-780-1850 



• 4. Good Guidance Practices 

Agencies have gravitated to issuing guida nce in lieu of regulation, and in principle this 
cou ld be a favorable trend. Unfortun ately, agency affinity for gui dance often appea rs to be less 
motivated by a desire for regulatory flexibility than an interest in avoiding the procedural and 
ana lytic requirements of rule making. For example, EPA has im plemented through guidance its 
co ntroversial suite of risk assessment practices, which have extraordinary regulatory impacts. 
The Patent and Trademark Offi ce publishes without public comment or regul atory analys is 
thousands of pages of gUidance in its Manual of Patent Examining Practices. It even enforces 
unp ublished internal memoranda. Some of the PTa's gu idance (e.g., restri ction practice in 
Chapter 800) unambiguously co nflicts with both law and regulation. 

In response to these latter trends, in 2007 OMB issued a gove rnment-wide directive on 
Good Guidance Practices ("GGP"). This action stirred partisan but not substantive controversy; 
every adm ini stration has quietly reviewed selected guidance documents. In 2009, President 
Obama revoked President Bush's Executive Order 13,422, removing OM B's authority to review 
major guidance documents. The extent to which OMB reviewed guidance from 2007-09, or 
contin ues to do so info rmally, cannot be read ily determined from public information. When 
OMB reviews guidance, no record is estab lished in its public database. 

Inte restingly, Pres ident Obama left the GGP in place. The GGP requires each agency to 
create a web page listing every sign ificant guidance document and noting which ones are in 
force, superseded, or resci nd ed. These web pages wo uld be extremely valuable to each agency's 
regulated community, wh ich otherwise has to expend extraordinary resou rces s imply finding 
these documents and figuring out which ones (if any) might apply. Predi ctably, EPA is a leade r 
in procedura l compliance. On th e other hand the Patent and Trademark Office simply refuses to 
implement the GGP. EPA's GGP web pages in clude a well-functioning index and a web-based 
sea rch utility. PTa has one web page w ith about 20 links, many well-known omissions, no 
sea rch ca pability, and no way to distinguish between operative, superseded , and expired 
documents. 

The GGP also restates two very important substantive provisions of the Administrative 
Procedure Act. First, agencies choosing to issue guidance generally must avoid binding the 
public with regulatory language such as "sha ll," "must," "required," and "requirement." No one 
has systematically researched whether they comply. Second, the GGP requires agencies to 
enforce any limits they choose to place on their own person nel so long as regulated parties are 
not disadvantaged. Regulated parties, whether they are dealing with the EPA or the PTa, often 
say that language in guidance that app ropriate ly restricts the government's exercise of 
discretion is ignored, but language that inapp ropriately restricts the public is enforced as if it 
were regu latory. 

Congress ional overs ight on GGP compliance would act as a brake on th e misuse of 
guidance and provide welcome insight and predictability about actual agency practi ce. This also 
would draw attention to the extent that agencies have complied with its procedura l 
requirements. Some agency heads are likely to be embarrassingly unfamiliar with the GGP. 
Inquiries directed to the regulated community could yield a bountiful list of guid ance 
documents that are not properly disclosed or do not adhere to the sustentat ive requirement 
that they exclude regulatory language . 

• 72 Fed. Reg. 3432 (Jan 25, 2007. 
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5. Presidential Initiatives 

* A. Open Government Initiative 

On january 21, 2009, President Obama issued a memorandum directing Federal 
agencies to establish "an unprecedented level of openness" based on a "system of 
transparency, public participation, and collaboration." It took OMB nearly a year to organize 
this initiative, and the product of that effort is not substantial. 

Agencies' duties under the Directive are actually quite limited. They must take 
certain actions only "[t)o the extent practicable and subject to va lid restrictions." Their 
main task is to establish an Open Government Web Page from which "at least three high­
value data sets" would be made public. Agencies can be expected to choose to highlight 
databases based on strategic considerations. EPA, for example, uses its Open Government 
Web Page to make it easier to access information the Agency has long promoted. In contrast, 
the Open Government Web Page of the Patent and Trademark Office is bereft of content. 

Congressional oversight of agency performance even of these limited efforts would 
be worthwhile, as would a review fOCUSing on the timidity of the Open Government 
Directive itself. It would be useful to learn which databases agencies are declining to make 
public. 

B. SCientific Integritl 

In early 2009 President Obama issued another memorandum stating, "[s)cience and 
the scientific process must inform and guide decisions of my Administration" because "[t)he 
public must be able to trust the science and scientific process informing public policy 
decisions." The president directed his subordinates not to interfere with science ("Political 
officials should not suppress or alter scientific or technological findings and conclusions·'), 
and to ensure that scientific information is fully disclosed ("If scientific and technological 
information is developed and used by the Federal Government, it shou ld ordinarily be made 
available to the public"). 

The president directed the Office of Science and Technology Policy (OSTP) to 
"ensur[e) th e highest level of integrity in all aspects of the executive branch's involvement 
with scientific and technological processes" by developing "recommendations for 
Pres idential action designed to guarantee scientific integrity throughout the executive 
branch." The deadline for OSTP to implement this directive was july 7, 2009. 

OSTP Director Holdren finally issued his implementing memorandum on December 
17, 201(}-17 months late. The memorandum, which piggybacks on the Open Government 
directive, is exclUSively hortatory (agencies should, never shall) and is subject to unlimited 
agency discretion (data and models underlying regulatory proposals and policy decisions 
need be disclosed only "where appropriate"). The president's prohibition against 
interference is not actually binding ("political officials should not suppress or alter scientific 
or technological findings"); however, "publiC affairs officers" may alter findings "in no 
ci rcumstances," 

The Scientific Integrity Directive is subtly weaker than Bush Administration policy. 
OMB's 2005 peer review guidelines required agencies to select peer reviewers "based on 
expertise, experience and skills." The new Directive says reviewers should be "qualified." 

• 74 Fed. Reg. 4685, jan. 21;1009; Orszag Memo M-I0-06, Dec. 8, 2009. 
t 

74 Fed. Reg. 10671, Mar. 11, 2009; Holdren Memorandum, Dec 17, 2010). 
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The directive invites agencies to "[e]stablish principles for conveying scientific and 
technological information." It does not mention OMB's 2002 Information Quality Guidelines, 
which established binding principles that agencies appear not to fo llow seriously. 

Each Administration is accused of allowing policy and politics to interfere with 
science, and White House officials are especially susceptible to the temptation. Two recent 
incidents, both involving the Mississippi Canyon Block 252 ("Deepwater Horizon") blowout, 
impli cate Assistant to the President for Energy and Climate Change Ca rol Browner. On 
August 4, 2010, Browner publicly claimed that more than 75% of the o il was "gone." She 
based this on a NOAA report that had not yet been peer reviewed, which she interpreted in 
a n extremely favorable and misleading, way. In th e other case, Interior Secretary Salazar 
tasked seven external experts recommended by the National Academy of Engineering to 
peer review a DOl report on drilling safety recommendations. This report they reviewed did 
not include a drilling moratorium. But Browner or someo ne on her staff added the 
moratorium recommendation to the report's Executive Summary, plus text implying that 
the peer reviewers agreed with it. They did not, for both procedural reasons (they had no t 
reviewed the recommendation) and substantive ones (they cons idered the 
recommendation unscientific). 

In response to Congressional complaints, the Interior Department's Acting Inspector 
General reviewed the incident and delivered the weakest of exonerations, agreeing th!,t 
Administration officials misled Congress and the public but that they did not seem to intend 
to do so. In terestingly, she did not consider the matter a question of scientifi c integrity, as 
the extern al reviewers did, but one of Info rmation Quality Act compliance. She concluded 
that DO l had not "definitively violated the IQA" because only the Executive Summary had 
been tampered with. (It is a prima/acie violatio n of applicab le information quality 
guidelines--and scientific integrity--to add anything to an executive summary that is not 
contained in, is different from, or conllicts with the document being summarized.) 

Yet it is not surprising that this IG report is so weak. IGs usually operate 
independently of agency and White House officials, but increasingly they a re drawn into 
supportin g Administration progra ms and policies (e.g., estimates of "jobs saved" reported 
by Recovery.Gov). Some IGs have become vulnerable to termination for political reasons 
(e.g., Gerald Walpin). The author of the DOIIG report was a career civil servant appointed in 
an acting capacity. It is unreaso nable to expect genuine independence in such a case. 

Nevertheless, scientific integrity in the Federal government remains a serious 
problem worthy of Congress ional oversight_ven if President Obama's directive was 
misguided and OSTP's implementing memorandum is tepid. The issue that Congress can 
deal with establish ing a clear line between science and policy, which has become blu rred 
beyond recogn ition . Sometimes, political will have the high moral grou nd because many 
Federal sc ientists strive to embed their personal policy views within ostensi bly scientific 
work. Political officials are right to object to this practice. When they do, however, they can 
expect to be accused of political interference with science--<:!specially by the very Federal 
scientists who seek to usurp officials' legitimate authority. 

Finally, Congress sometimes makes matters worse by asking scientists to opine on 
pol icy, whi ch many sc ientists are happy to do. This results in a pred ictab ly left-liberal bias 
in Federal policymaking because members of the academy have a well-documented left­
liberal tilt. It may be impossible to prevent scientis ts from giving their opin ions. 
Nonetheless, Congress could achieve major regulatory reform simply by insisting that they 
strictly separate scientific data and analysis from policy advice. 
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From: Fred Smith [mailto: FSmith@cei.org] 
Sent: Monday, January 03, 2011 6:39 PM 
To: Moore, Kristina 
Cc: Amanda France 
Subject: Follow up to Rep. Issa's inquiry 

Dear Representative Issa: 

I'm pleased to respond to your request for suggestions on regulations hannful to our 
economy. To date, those seeking to examine the appropriate role of government have focused on 
taxation and spending. Congress should continue to scrutillize those burdens on the 
economy. However, we at the Competitive Enterplise Institute have spent 26 years focusing on 
the less salient, the hidden burdens, arising from the growth of the regulatory state. Hearings to 
ensure that regulations receive the same critical attention of these more "honest" fOnTIS of 
intervention are overdue. [fthe people are able to see/or whom the regulatolY bell tolls, the 
opportunity to liberate our economy, and thus stimulate economic growth, wi ll be greatly 
enhanced. One hopeful sign is that Tea Patty activists, who supported many members of the new 
freslunan class, have done much to increase public awareness of the costs of regulation and have 
called for refonn. We propose you undeltake the following investigations in the House 
Committee on Oversight and Government Refonn. 

Energy 
Shortly after his election, President Barack Obama said: "Cap and trade was just one way of 
skinning the cat; it was not the only way. It was a means, not an end. And I'm going to be 
looking for other means to address this problem." Congress should investigate these "other 
means," as the Obama Administration pursues energy rationing wi thout any Congressional 
involvement. The proposed regulations will depress investment, destroy jobs, raise energy prices 
for consumers, drive energy-intensive manufacturing jobs abroad, and create perpetual economic 
stagnation. 

• Runaway regulation under the Clean Air Act. [n regulating greenhouse gas 
emissions, the Environmental Protection Agency (EPA) is trying to pick and choose 
which provisions of the Clean Air Act it wants to implement. But that is not how the 
Clean Air Act was set up. Under the Act, regnlation under one section ttips regulation 
under multiple other sections. Even if EPA tries to avoid this outcome, environmental 
pressure groups have already filed several lawsuits to compel the agency to begin 
regulating greenhouse gas emissions under other sections. Unless Congress intervenes, 
every building larger than a single-family dwelling likely will become subject to carbon 
controls in the near future. 

• EPA's administrative cap-and-trade power grab. The EPA plans to propose 
greenhouse gas emissions control technology standards for power plants in July 2011 
under the Clean Air Act. One ofthe primary options the EPA is reportedly considering is 
a cap-and-trade progratu. The fact that even the Democratic-contt'olled [ll lh Congress 
refused to enact a cap-and-trade program appears not to matter to Climate Czar Carol 
Browner or EPA Administrator Lisa Jackson. The EPA's authority under the Clean Air 
Act requires clarification and the agency's unilateral actions require investigation. 

• De facto moratorium on American oil and gas production. Political decisions by 
Interior Secretary Ken Salazar and his appointees have led to a steep decline in domestic 



oil and gas production on federal lands and offshore areas. Production is already down 
and will almost certainly decline further. The extent of these cancellations is not fully 
apparent because they have been done piecemeal. An investigation is needed to put all 
the pieces together and thus show the damage done-and being done- to America 's 
domestic oil and gas industry. 

• Attack on Appalachian coal mining. On April 1, 20 I 0, the EPA announced and 
immediately implemented rules for regulating a new "pollutant" under the Clean Water 
Act in order to stop new (and even existing) surface coal mining projects in central 
Appalachia. This is already a huge threat to West Virginia and Kentucky and will also 
probably impact Virginia and Pennsylvania. However, there is no reason to believe that 
the new salinity standards can be confined only to central Appalachia or applied only to 
block surface coal mines. The fact that any surface disturbance can increase salinity in 
nearby streams means that environmental pressure groups and NIMBY activists can file 
suit in federal court, under the Clean Water Act, to require the new standards to be 
applied nationwide. Thus, a threat to one region will almost certainly spread if Congress 
does not act to stop it. 

• Locking up federal lands. The amount offederalland managed under the Multiple Use 
and Sustained Yield Act bas been slu'inking since the 1960s, as lands have been placed in 
one category of special envirornnental protection or another. Many of these withdrawals 
have been done by Congress through the creation of new Wilderness Areas, new National 
Wildlife Refuges, etc. However, more and more lands are being designated 
administratively without any Congressional involvement or by abusing existing laws such 
as the 1906 Antiquities Act. Huge productive resources-hard rock minerals, oil and gas, 
timber, coal-are thereby being placed off limits. Inventories of the resources that have 
been removed from potential use need to be undertaken and hearings should be held. 

• CAFE gone wild. The 2007 anti-energy bill mandated higher Corporate Average Fuel 
Economy (CAFE) standards for new cars and light trucks. The Obama administration 
granted California 's request for a waiver under the Clean Air Act and implemented the 
new CAFE standards on a faster schedule than Congress had required. But even before 
the 35 .5-miles-per-gallon fleet average takes effect in the 2016 model year, the EPA has 
started to push for progressive improvements in fuel economy that will lead to a 47- to 
62-miles-per-gallon standard by 2025 . This insanity must be stopped before taxpayers are 
facing a much wider federal bai lout and takeover of the auto industry. 

Finance 
• Debit card interchange fees set by the Federal Reserve. On December 16, 20 10, the 

Federal Reserve issued regulation implementing the Durbin Amendment to the Dodd­
Frank fll1ancial refonn law, which puts controls on the interchange fees retailers pay to 
process debit cards. The amendment-favored by some of the nation's largest retailers­
requires the Fed to "establish standards" to assess whether interchange fees are 
"reasonable and propoliional to the cost." H.owever, the Fed's proposed tule goes way 
beyond what the Durbin Amendment requires. If implemented as proposed, merchants 
will never pay more than 12 cents for any customer' s transactions, whether it's for $ 1.00 
or $ 10,000. Yet the costs of processing debit cards will not go away. They will simply be 
shifted to the community banks and credit unions that issue debit cards and ultimately on 
to consumers. There are efforts undelway in Congress to delay or repeal the Durbin 
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Amendment, and even soon-to-be former House Financial Services Committee Chairman 
Bamey Frank (D-Mass.), criticized the Fed on CNBC for setting the fees "too low." 
Ideally, Congress should repeal the Durbin Amendment. Short of that, it should require 
the Fed to justify the rates it has set. 

Having failed to enact some key items in their legislative agenda-including the misleadingly 
named Employee Free Choice Act (EFCA)-into law, organized labor and the Obama 
administration have indicated that they will seek to make an end run around Congress by 
imposing pro-union labor organizing rules through the regulatory process, mainly through the 
National Labor Relations Board (NLRB) and National Mediation Board (NMB). Congress 
should resist any such attempts. 

• National Labor Relations Board. The NLRB is considering allowing remote electronic 
voting (E-Voting), which would allow unions to conduct organizing elections via phone 
or the Intemet. The NLRB says it wants to keep the voting secret, but it would not be 
difficult for a union organizer using a laptop computer or some other mobile device to 
pressure an individual worker to vote for the union. The NLRB is also considering 
expedited elections, which essentially would function as ambush elections. Employers 
would have very little time to respond to union organizing campaigns, which gives the 
union a significant advantage. 

• National Mediation Board. The NMB recently amended the Railway Labor Act (RLA), 
which regulates labor relations for railways and airlines, to skew voting rules in unions' 
favor. Under the previous interpretation ofRLA voting rules, which dated back to 1934, a 
union needed to get a majority of all members in the bargaining unit to vote for 
unionization. Under the new interpretation, unions only need to get a majOlity of votes 
cast, which can lead to a union being certified as the monopoly bargaining agent for a 
group of employees with only a minority of those employees having voted for the union. 
For example, if a union tries to organize a company that has 1,000 employees and on the 
day of the election only 500 vote, the union would need only 25 1 votes to win. 

Congress should demand from both the NLRB and NMB a thorough explanation of the policy 
changes they are pursuing. For changes which the agencies have already enacted, Congress 
should restore accountability through a resolution of disapproval under 
the Congressional Review Act of 1996, which allows Congress to review-and, when needed, 
repeal- agency-promulgated rules. Even if not all CRA resolutions succeed, they can force 
lawmakers and regulators to account for the costs of the rules they impose on the rest of us . It 
would be even better still for new regulations to meet this kind of scrutiny on a routine basis. 

Tech and Telecom 
America's thriving information technology and telecommunications sectors face a serious threat 
from Washington. Proposals to enact unwarranted, destructive regulations enjoy substantial 
support among Democrats in Congress, yet these rules threaten domestic job creation and U.S. 
consumers. The high-tech sector's most serious threats come from two agencies, the Federal 
Trade Commisstion (FTC) and Federal Communications Commission (FCC), led by pro­
regulation Obama appointees Jon Leibowitz and Julius Genachowski, respectively. 



• Federal Communications Commission. In late December, the FCC voted 3-2 along 
pmty lines to pass a net neutrality IUle- the so-called "Open Internet" order-forbidding 
internet Service Providers from engaging in many kinds of pro-competitive broadband 
traffic prioritization, discrimination, and tiering-despite the D.C. Circuit Court's Aplil 
20 I 0 COl11cast COfp. v. F. C. C lUling, which held that the agency lacked the statutory 
authority to enforce net neutrality. Regulatory uncertainty will continue to shroud the 
Internet marketplace until Congress or the courts clarify the FCC's proper role in 
broadband governance. A legal challenge to the FCC's net neutrality mle will likely take 
many years, so it is imperative that Congress act swiftly to amend the Communications 
Act to explicitly strip the FCC of authority to regulate the network management practices 
of Internet Service Providers. Short of that, Congress should hold hearings to examine the 
weak rationale behind the FCC's Open Internet order. Chainnan Julius Genachowski 
should be asked why his agency declined to defer to the Department of Justice's antitrust 
division, which concluded in early 2010 that spectlUm liberalization, not new regulation, 
was the most desirable policy lever for spUiTing greater broadband competition. 

• Federal Trade Commission. The FTC is proceeding down a path of harmful regulation 
in the context of Internet privacy and infornlation collection. The agency has yet to 
propose a fonnallUle, so prompt congressional action could prevent it from proceeding 
further. In December 20 10, the FTC's Bureau of Consumer Protection issued a report on 
the state of consumer privacy, in which it advocated the creation of a "Do Not Track" list 
and called on Congress to enact privacy legislation regulating the collection of consumer 
infonnation. Some FTC officials are reportedly considering moving forward with new 
regulations based on the agency's repOlt. Congress should bar the agency from imposing 
prescriptive new mandates on finns that collect infonnation about individuals. Existing 
enforcement mechanisms, combined with evolving common law standards, are well 
equipped to handle privacy tlu'eats as they surface. These flexible mechanisms, unlike 
detailed federal regulations, tend to evolve along with teclmology. Congress should 
demand that Consumer Protection Bureau head David Vladeck and FTC Chainnan Jon 
Leibowitz demonstrate the prevalence of actual- not speculative- consumer harm that 
existing mechanisms Calmot adequately address before establi shing any new IUles. 

Let me conclude with a suggestion that you consider an oversight series of hearings on the ways 
in which teclmological progress has been diverted from 311 increasingly consumer-friendly path 
to one designed to please regulators. Once upon a time, Americans were generation that each 
new generation of products would outperfonn- and be less expensive than- its 
predecessor. Now we find the popular incandescent light bulb made illegal , larger cars penalized, 
dishwashers made to clean poorly as they use less energy, and toilets that must be flushed more 
th3l1 once. We have diverted the skills of our most creative entrepreneurs into delicate balancing 
acts between satisfying the approval of regulatory overseers 3l1d the desire to sell a quality 
product at an affordable price. We need to reverse this trend, and bring back to all sectors of our 
economy the ilUlovative spirit that is emblematic of our frontier sectors- including the Internet, 
software, and gaming. An oversight healing noting the design, cost and maintenance problems 
that emerge when political interests replace individual choice would do much to dr3ll1atize the 
dangers of the nanny regulatory state. It would offer an excellent opportunity to communicate to 
the Amelicall public the need to rein in the regulatory state. 



The above li sting of issues provides for a good start to take on the challenge of bringing the size 
and growth of govenunent under control. However, it is only a stali. We look forward to 
working with you and your colleagues in the near future to help bling the principles of limited 
govemment back to our nation 's capital. 

Sincerely, 

Fred 

Fred L. Smith, Jr. 
PreSident, Competitive Enterprise Institute 
1899 L St NW, Floor 12, DC 20036 
Direct : 202.331.2275 
http://cei.org/ 
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About the Association 
HR Policy Association is the lead organization representing chief 

human resource officers of major employers. The Association consists 

of more than 300 of the largest corporations doing business in the United 

States and globally, and these employers are represented in the 

organization by their most senior human resource executive. 

Collectively, their companies employ more than 10 million employees in 
the United States, nearly 9 percent of Ihe privat~ seclor workforce, and 

20 million employees worldwide. They have a combined market 

capitalization of more than $7 .5 trillion. These senior corporate officers 

participate in Ihe Association because of their passionate interest in the 

direction of human resource policy. Their objective is to use the 

combined power of the membership to act as a positive influence to 

improve public policy, the HR marketplace, and the human resource 
profession. For more infoffilation visit www.hrpolicy.org 
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Executive Summary 
The following paper describes a new approach to regnlation being 

called for by the Chief Human Resource Officers of more than 300 large 

companies employing in the aggregate over 20 million people globally. 

A significant part of the responsibi lity ofa corporate Chief Human 

Resource Officer is to ensure the company's compliance with a bost of 

employment, labor, benefits, safety, privacy and other laws and 

regnlations govel11ing the workplace and the relationship between 
employers and employees. 

What we are seeking is a new approach to employment policy that 

includes a broad reexamination of existing laws and regnlations by 

policymakers and the stakeholders that results in a full understanding of 

their impact on economic growth and then ensures the continuation of 
protections that are needed and relevant to today's workplace in a way 

that does not impact negatively on economic growth in the United States. 

Seven Recommendations for a New Approach to 
Employment Regulation 

I . Policymakers need to put the same energy into reexamining 

employment laws and regnlations already on the books as they do into 
enacting new ones. 

2. The process of reexamining existing laws and regnlations should be 

done in a non-adversarial manner that brings together the key 

stakeholders to develop consensus recommendations. 

3. Consideration needs to be given by Congress in formulating a 

rigorous analytical process to be used in enacting new employment 

legislation and regulation that asks a series of detailed questions 

regarding the impact of the legislation on the competitiveness of 

employers, the manner in which protections are provided employees, 

and the process by which the objectives of the laws are achieved. 

4. For all new laws and regulations, policymakers should first invite the 

stakeholders to form a consensus among themselves on the best 
approach . 

S. All new employment laws and regulations should be preceded by an 

Employee Retention and Hiring Cost Analysis that examines the 

impact of the proposal on preservation and creation of American jobs. 

6. Employers should be able to maintain unifonn human resource 

policies in all fifty states through a broad federal preemption of state 
employment laws. 

7. The use of private litigation to enforce federal employment laws 
should be minimized or eliminated. 
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Introduction 
Duriug the decades immediately following the Second World War, 

the United States experienced unprecedented economic growth that, for a 
while, far outpaced that of the rest of the world. With little fear of losing 
ground to economic competitors outside our borders, the employment 
regulatory scheme established during the New Deal was significantly 
expanded during the last halfof the 20"' Century. This resulted in a 
highly complex scheme of mandates, restrictions, and reporting 
requirements, covering the American workplace that was further 
reinforced and expanded by the burgeoning growth of employment 
litigation encouraged by monetary penalties and liability contained in 
these regulations. This trend continued even as competition to 
America's dominant economic position emerged globally. 

With the 2 1" Century upon us and America struggling to climb out 
of the Great Recession, as many of its global competitors recover far 
more rapidly, we believe that the time has come to rethink the 
fundamental assumptions and principles the United States has followed 
regarding the role of government in the workplace. Congress and the 
administration are currently considering a vast array of proposals to 
expand that role to an even greater extent. However, we would suggest 
instead a close examination of what is already in place with an eye 
towards improving its relevance and workabili ty in the contemporary 
work environment, instead of strict enforcement of laws that are no 

longer relevant to the way people live and work. 

This by no means suggests the current employment policy regime be 
dismantled. If a law or regulation is succeeding in providing a needed 
protection or securing a fundamental right in an economically sound 
matter, it should be retained. The fundamental problem is that most 
workplace laws that were placed on the books decades ago have never 
been reconsidered even though the workplace has changed dramatically. 
In fact, a unique aspect of employment laws is that they virtually never 
sunset. In sharp contrast, most federal spending programs expire after 
four or five years, forcing Congress to reconsider them on a regular basis 
to ensure that they are still viable. True, Congress rarely allows these 
laws to expire, but in being forced to reconsider them, refinements are 
made, with some aspects being expanded and others being contracted or 
even abandoned. While the results are anything but perfect, at least the 
most obvious needs are addressed-often by consensus of all affected 
parties. 
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No such reexamination takes place when it comes to employment 
regulation. Laws and regulations are placed on the books without any 
built-in mechanism for reexamination or improvement. If anything, they 
become more complex and difficult for employers to navigate through 
the addition of layers of regulations and interpretations by the courts. To 
make matters worse, few of these laws are preemptive, leaving the states 
free in most cases to impose additional layers of requirements that in 
many cases conflict with the requirements imposed by otber states or 
even the federal law itself. 

As the United States seeks to regain its fomler economic strength, a 
necessary component of tllis effort must be a reconsideration of how the 
employment relationship is regulated. Historically, a particular Congress 
or administration is considered to be successful only if it passes new laws 
or issues new regulations increasing workplace requirements and adding 
compliance burdens and liabilities for employers. 

We believe the time has come for the nation to ask whether the effort 
to achieve a just society can be done in a manner that does not result in 
higher unemployment and an uncompetitive business environment. The 

purpose of this paper is to seek to begin a dialogue with federal 
policymakers on this critically important subject. 

In the course of the paper, we raise a number of questions and 
suggest guidelin~s for the debate. It is wonh noting that many of these 
examples are drawn from a law written in the 1930s to address the 
workplace of that era- the Fair Labor Standards Act. Perhaps no other 
law on the books better illustrates what happens when laws are not 
subjected to the same kind of critical reexamination and reinvention tllat 
American businesses have learned is necessary for the long-tenn survival 
and success of any enterprise. 

The Economic Recovery and Factors Associated 
with Job Creation 

Given the current economic situation, an examination of employment 
regulation policy is particularly critical because the ability of employers 
to compete on a global scale is unequivocally tied to the workplace and 
the laws and regulations that shape it. While the precipitous economic 
decline that produced the Great Recession may have been arrested, the 
number of payroll jobs is still 7.4 million below the level that preceded 
the downturn. Funher, there are more than five unemployed Americans 
for every job opening. I Attempts to jump-start the recovery have 

involved massive federal expenditures coupled with sweeping policy 
changes touching virtually all areas of the economy. However, we are 
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deeply concerned that existing employment policy- and the direction it 
appears to be heading- is undennining these efforts because of its 
impact on U.S. competitiveness, innovation, and employment growth. 

The Costs of Regulations. The comprehensive structure of U.S. 
workplace laws, regulations, and taxes plays a role in virtually every 
decision by an employer with respect to hiring, promotions, tenninations, 

scheduling, sharing of data, use and design of faci lities, changes in 
operations, and location of work. All of these laws and policies have a 
cost, and with each additional mandate or tax, another cost is layered 
onto employment decisions. 

Thus, the ability of employers to add new jobs to the economy 
depends to a large extent on the costs associated with those jobs. This is 
not just a question of the dollar amounts involved in wages and benefits. 
It also includes numerous other factors that influence the decision by an 
employer as to whether it is economically feasible to even continue an 
existing position, let alone add new ones. When it comes to workplace 
regulation, these factors include, among other things: 

• the administrative costs associated with compl iance with a law or 
regulation, including the tracking and recordkeeping associated with 
the data needed to demonstrate compliance; 

• the time spent by human resource officers, supervisors, managers, 
and company leadership in planning and ensuring compliance with 
each workplace rule; 

• the legal costs associated with establishing protocols to ensure 
compliance while maintaining continuous internal auditing to make 
certain that these protocols are being followed; 

• the potential legal costs for addressing complaints and, ultimately, 
litigation as well as defending against enforcement actions brought 
by the government or private parties where allegations of 
noncompliance are involved (including the costs of settlement where 
the expense of defending such actions may exceed the potential 
liability); and 

• the inability to achieve savings or competitive advantages as a result 
of restrictions that preclude the development of more efficient and 
productive workplace policies and procedures, even where they may 
be to the mutual benefit of both the employer and the employees. 

As policymakers continue to strive for a full economic recovery, it is 
essential that they consider the interplay between the goals of adding and 
restoring jobs and the costs of employment regulation associated with 
each job. 
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The Current Regulatory Climate 
Employers are deeply concerned about the relationship between 

government and business and the extent to which it becomes highly 
adversarial in the employment policy context. The most significant 

driver of the American economy for the past two centuries has been the 
ability of the private sector to create economic opportunities and jobs. 
Yet, we see a disturbing trend in the recent regu latory climate that 
instead seems to view employers as a malevolent force that must 
constantly be placed under severe restraints. There appears to be a 
general belief among many policymakers that, absent strong 
governmental enforcement schemes, employers will not treat employees 
fairly and wiU take advantage oftbem. TIlere is no question that there 
have been many instances over the years of certain companies taking 
actions tbat hanned employees, and it can be said that to some extent, 
business has brought this mindset on itself. However, the political 
system in 'the United States is such that public policy results in the sins of 
the bad actors being punished by foisting harsh regulatory schemes on aU 
employers, regardless of their past behavior. 

Association members believe that instead of continuing the 
adversarial relationship between government and business, particularly at 
a time of high unemployment, the government should try to work with 

employers to help create both jobs and tbe conditions for their placement 
in the United States. This can be manifested in numerous policy areas, 
including education, training, tax, and trade policy. Yet, when it comes 
to employment regulation, this is not the message they receive from the 
repeated statements and threats by govenunent officials that employers 
should expect far stiffer enforcement of existing employment laws 

coupled with even tougher measures and mandates. What is needed 
instead are statements pledging a partnership with business to create new 
markets and long tenn employment opportunities. 

A Reexamination of Employment Policy 
With this in mind, we seek a broad re-examination of the impact of 

the nation 's regu latory stmcture covering the workplace and the 
employment relationship. We need to ask whether the nation has 
reached a tipping point where the nation 's labor, employment, and 
benefit laws have become so complex, burdensome, and difficult to 
administer that they have become both counterproductive and job ki llers. 
In addressing this issue, we must recognize that many of these laws­

with the Fair Labor Standards Act of 1938 being a prime example--were 
fonnulated in a period when the workplace was significantly different 
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than today, and there was less concern about goods and services being 
perfonned outside our borders under different, and often more flexible, 
regulatory schemes. 

General Consensus on Fundamental Rights and 
Protec.tions. We wish to emphasize that we are not suggesting a race 

to the bottom that abandons fundamental employment protections. 
Indeed, the vast majority of laws regulating the workplace address 
legitimate concerns, and they rest upon a set of core principles tbat 
nearly all people believe should be part of the employer-employee 
relationship. For example, lhere is a broad consensus that: 

• Employees should be treated with respect by employers. 

• Employees should not be taken advantage of by employers. 

• Employees should not be discriminated. against in hiring, 
compensation) advancement, and tennination using inappropriate 

factors or criteria. 

• Employees should not have to fear or suffer from bodily hann in 
their workplace that is reasonably preventable. 

• Employees should be able to fornl a union and engage in collective 
bargaining if they choose to do so in an annosphere free of coercion 
by either the employer or union organizers. 

Although there will always be a small minority of employers that 
will try to take advantage of their employees just as there will always be 
a small minority of employees wbo will try to take advantage of tbeir 
employer, it is important to recognize that the vast majority of employers 
understand that running a workplace that lacks respect for employees, 
fai r compensation, essential health and sa fety protections, and non­
discriminatory treatment ultimately becomes a self-defeating practice 
that results in a loss of competitive edge. 

Traps for Well-Intentioned Employers. The frustration 

employers have with the existing regulatory regime is that it often takes 
overly prescriptive approaches that, if not adbered to in a very careful 
manner, can result in "gotcha" penalties for employers who had no intent 
to either violate the law or take advantage of their employees. Indeed, 
"one size fits all" prescriptions can inbibit the employer's ability to 
accommodate both its employees' needs as well as its own in a mutually 
satisfactory manner. Thus, as is often the case under the 1938 Fair Labor 
Standards Act, companies and their employees find themselves baving to 
force the workplace into a construct designed solely to comply with 
the law. 
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The problems employers confront in complying with workplace 
regulations are further exacerbated by the potential for costly litigation. 
The United States is one of the few nations that provides for enforcement 
of many of its employment laws through private actions before juries, 
frequently resulting in significant monetary damages. Even employers 
who are in compliance with the law spend a considerable amount of time 
and resources dealing with nuisance lawsuits driven by the plaintiffs' 
bar. All too frequently, these suits are filed with the objective of shaking 
the employer down for a settlement in retum for withdrawing the case. 
And after the lawyers take their cut of the settlement for both fees and 
"expenses," plaintiffs are often left with crumbs. In the case of class 
actions which are now avai lable for most employment laws, the problem 
is compounded as lawyers often walk away with huge fees while 
individual plaintiffs may only receive a modest share of the recovery. It 
should come as no surprise that the United States, among all the 
industrialized nations, has the highest number of lawyers per capita.' 

Making a Bad Situation Worse: Pending 
Legislative and Regulatory Initiatives 

Despite the mega load of existing employment regulation, both 
Congress and tbe current administration are considering a plethora of 
proposals that, rather than fixing existing problems, would add to the 
costs of employment by mandating new benefits andlor creating new 
layers of regulation. Among others, these proposals include: 

• The Paycheck Fairness Act, which would ignite a new explosion of 
litigation by establishing unlimited jury awards of compensatory and 
punitive damages for pay discrimination claims and setting a 
precedent for the same change in aU other discrimination laws, while 
making it easier to prevail in such actions even where the employer 
used non-discriminatory factors such as experience, productivity and 
education; 

• The Healthy Families Act, which would directly add to the costs of 
employing American workers by mandating paid sick leave 
policies-covering all full-time and part-time employees- that 
would extend well beyond the policies of most large and small 
businesses; 
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• The Employee Free Choice Act, which is designed to unionize 
more workplaces though so-called "card checks" that deny 

employees the ability to adequately assess the pros and cons of 
unionization and exercise their choice in an un-coerced confidential 

manner, while having government-appointed arbitrators decide the 
wages, benefits and all other terms and conditions of employment in 
newly-unionized workplaces; 

• New Wage and Hour Reporting Requirements, which the 
Deparhnent of Labor has announced will be proposed in 2010, that 
would invite employees and independent contractors to pursue 
litigation against companies based on disputes as to whether they are 
exempt or non-exempt under the arcane, antiquated rules that define 
those exemptions; 

• Proposed EEOC regulations implementing the Americans with 
Disabilities Act Amendments, which would create confusion and 
disruption in the workplace by broadening ADA coverage to include 
minor impainnents that then obligate the employer to provide a 
"reasonable accomlllodation" in scheduling or other important 
workplace policies; 

• The Working Families Fle~ihility Act, which would insert tbe 
federal government in the decision between an employer nnd 

employee on the scheduling and location of work by regulating how 
the employer responds to those requests and generating li tigation 
where tbey are denied in whole or in part; and 

• The FOREWARN Act (S. 13741H.R. 3042), which would expaild 
the employer's requirement to provide advance notice of layoffs by 
lowering the threshold to include smaller events and increasing the 
amount of notice from 60 to 90 days, further taxing the employer's 
abi lity to predict relatively minor fluctuations in workforce needs. 

What is most troubling is that these major policy changes, and 
numerous oUlers, are being considered on a piecemeal basis, with little 
consideration for the broader perspective of how they would collectively 
add to the costs of employment, which are already significant under 
existing requirements. 
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A Prime Example of Regulatory Failure: The 1938 
Fair Labor Standards Act 

Of all employment laws and regulations that are out of synch with 

today's workplace, the prime example is the Fair Labor Standards Act 
(FLSA), enacted in 1938 during the Great Depression. On its face, the 
FLSA is a very simple and meritorious attempt to protect employees 
against exploitation and "sweatshop" working conditions. The dual 
purpose of the law is to provide a minimum wage (currently $7.25 per 
bour) and ensure that workers who are not othenvise exempt are paid 
time-and-a-half overtime for hours worked in excess offorty in a given 
workweek. The most common exemption, is for "white collar" 

employees who must be paid a salary. Unfortunately, these simple 
concepts have been translated into countless vague and inconsistent rules 
and exceptions that are increasingly out of step with the times. 

Examples of Problems. Employers regularly deal with following 

kinds of situations forced by the statute's inflexibilities: 

• Work schedules are carefully designed to avoid excessive overtime. 
Thus, even if employees would prefer to work eight days in a row, 
with six days off in a row, the employer cannot afford such a 
schedule because it would involve at least two full days of overtime. 

• Because employers fear that FLSA violations will occur because of 
employees engaging in work that is not being tracked, they impose 
restrictions on the use of social media outside of working hours. 
Thus, nonexempt employees are discouraged or prohibited from 
checking emails off-hours due to the risk of not reporting their time 
worked. In occupations such as off-site repainnen where the use of 
Blackberries or other personal digital assistants (PDAs) is essential, 
some employers require the employee to keep these at one of the 
employer's locations, picking it up and dropping it off there, 
regardless of the location of site visits. 

• The law creates disincentives toward engaging nonexempt 
employees in trouble-shooting and decision-making: 

o When something goes wrong on a shift and the current shift 
needs to call someone on the prior shift, the administrative 
burden of reporting the "time worked" for the prior-shift 
employee's six-minute phone call discourages the contact. 

o Nonexempt employees may be routinely excluded from off-site 
meetings or trips which could be beneficial to them and the 
company because of the administrative difficulty of determining 
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what time is compensable and the actual cost, once detennined. 
For example, a group of exempt engineers may decide to have an 
off-site retreat to improve the design of a product. Even though 
the non-exempt draftsmen may not be essential to the meeting, 
the engineers may want to include them so that they have a better 
understanding of the direction of the project and because they are 
viewed as part of lithe team." Yet, because of uncertainties for 

nonexempt employees sUITounding extension of the workday, 
paying for travel time to and from the meeting, whether any 
meals selved before the meeting are considered "on the clock" 
and so forth, the company may have a policy of not including 
"non-essential" employees in such meetings. 

o In team situations where nonexempt employees are actively 
involved in deciding how the work is to be perfOlmed, the 
employer often has to discourage them- to the point of imposing 
discipline-from engaging in "after hours" discussions with their 
co-workers or engaging in any other work, such as writing a 

proposal for addressing a particular problem. 

Such division of employees based on job classification is 
increasingly out of sync with corporate cultures which depend on team­
work. Further, the inability to participate in off-hours or off-site events 
stunts the career growth of nonexempt employees who lose the benetit of 
these activities. 

• Nonexempt employees are often at a disadvantage when their 
employers offer non-work-related events during the workday for 
employees to pmticipate in, such as Earth Day celebrations, diversity 
network events, corporate United Way campaign events, and so 
forth. In 2417 operations, these events will aJways be taking place 
dUling the working hours of some segment of the workforce. Thus, 
in order to participate, those nonexempt employees must be 
compensated for that time and are thus less likely to get management 
support for participating as fully as exempt employees, including 
being able to serve as leaders or organizers. 

• Employers are discouraged from paying bonuses and other fonns of 
incentive pay to nonexempt employees because the law requires such 
amounts to be included in the employees' rate of pay for purposes of 
calculating overtime. For example, an employer may want to extend 
pay-for-perfonnance incentives to nonexempt employees by offering 
annual incentive payments for achieving certain perfonnance targets. 
However, payment of the incentive will require,recalculation of 
overtime pay for the year. Moreover, when making the decision to 
provide such incentives, the employer often doesn' t know how much 
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overtime the employees will work, thus preventing an accurate 
projection of costs. To avoid this administrative complexity and 
potential legal exposure, some employers simply conclude that they 
are not going to extend incentive pay programs to nonexempt 
employees. 

• At a time when upgrading the skills of American workers is a 
priority, employers are discouraged from offering optional training to 
their employees because the FLSA regulations require that 

. employees be paid for the time spent during the training unless it is 
"not directly related" to their jobs, even though they are not being 
required to take it. For example, an employer may provide training 
for a new software program that only certain of its computer 

programmers will use. Clearly, the employer should pay for the 
training time for those employees. However, other programmers 
may wish to also learn the program to broaden their expertise. Yet, 
the employer may decide not to offer it to them because its lawyers 
say it may be viewed as "directly related" to their jobs. 

The FLSA Workplace. In considering the FLSA, it is important 
to understand the state of the American workplace when the 1938 law 
was enacted. The Depression-era workplace was characterized by: 

• a fixed beginning and end to both the workday and the workweek in 
most American workplaces; 

• with the exception of certain occupations (e.g., repairmen and truck 
drivers), the perfornlance of the vast majority of work taking place in 
the workplace because of the lack of communications technology 
allowing the perfonnance of jobs from remote locations; 

• a far more stratified and predictable designation of occupations, as 
compared to today's workplaces where there is a greater blurring of 
distinctions and a more rapid evolution of job descriptions; and 

• a greater preponderance of manual labor because of the relative 
absence of technology and mechanization that transfonued the way 
work is perfonned today. 

11,e FLSA was passed at a time when Ford Motor Company was 
making Model A's on its production line with considerable manual labor 
and relatively very little automation. With technology and robotics, 
today's production workers use their minds and computers to an extent 
that was beyond the imagination of science fiction writers in the 
Depression. 
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Today, in fact, the entire concept of work is changing as the United 
States moves from a manufacturing to a service economy that is highly 

dependent on teclUlology and much more mobile. Yet, the basic 
structure of the FLSA has never been fundamentally reexamined. The 

FLSA and its regulations simply have not kept pace with the changes in 

the workplace. The FLSA was enacted in 1938 and, though it has been 

amended in a noteworthy manner 17 times, those ameQdments have, for 

the most part, been limited to expanding coverage to specific categories 

of employees and increasing the minimum wage, while occasionally 
addressing very narrow aspects of the law. ' Even though the minimum 

wage seems to generate far greater attention in public policy discussions, 

most of the difficulties created by the FLSA fall under the overtime 

requirement. As a result , there is a tremendous amount ofiitigation 

brought by the plaintiffs' bar exploiting the differences between 

Depression-era regulations and 2 1st Century workplace practices. 

A considerable share of the friction within the FLSA arises from the 

"white collar" regulations, which have created numerous difficulties in 
figuring out which employees are subject to overtime requirements and 

which are exempt. In 2004, the Bush Administration updated the 
regulations defming the white coUar exemptions.' However, the revised 

regu lat ions continue to cause compliance difficulties and generate 

significant litigation because of the continuing evolution of tlle 
workplace. Meanwhile, despite predictions that the changes would 
result in six million Americans losing overtime,S no studies have been 

offered since to verify that this happened. Moreover, our own infonna l 
contacts with our members indicate that, if anything, most employees 

whose status changed in the wake of the regulations were shifted from 

exempt to nonexempt. 

Explosion of Litigation. The problems in complying Witll tbe 

FLSA are exacerbated by the fact that that the statute provides not only 

for enforcement by the Department of Labor, but also by private actions. 

As a result, tlle private bar has taken advantage of the law's lack of 

clarity by pursuing highly lucrative class actions against employers who 

struggle to ascertain what is required. 11ms, the number of FLSA 

lawsuits has quadrupled from about 1,500 per year in the early 1990s to 

over 6,000 in 2009,' and this does not count tbe number of cases brought 
under state laws which often vary from the federal law. Faced with the 

uncertainties of tile law, companies often settle these cases, with a 
median settlement cost of $7.4 million for federal cases and $ 10 million 

for state cases.7 
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Lack of Preemption. On top of all the problems created by the 

federal wage and hour laws, additional inflexibilities and complexities 
are created by state laws, which are not preempted as long as they are 
more "protective."s Thus, California has significantly narrower criteria 
for which employees are exempt from overtime. For example, in order 

to be considered an exempt computer employee in California, an 
individual must perfonn duties involving the exercise of discretion more 
than 50 percent of the time in each work week and earn at least $79,050 
annually' Under federal law, there is no discretion requirement, the 
exemption is measured over a longer period of time and is not based on a 
hard-and-fast percentage test, and tbe employee needs to earn $23,660 
annually. Thus, two different employees, one working in Califomia and 
another working in another state for the same company, may be subject 
to entirely different scheduling and compensation schemes even though 
they are perfomling exactly the same kind of work. 

In addition, states may provide varying definitions of the workweek 
or other factors detennining when overtime must be paid. In California, 
most employees must be paid overtime for any hours worked in excess of 
eight in a single day, regardless of how many hours he or she works the 
rest of the week. In addition, an employer must provide a 30 minute 
meal break during which tbe employee is relieved of all duties, unless the 
job requires the employee to be on duty during meals, ~uch as a security 
guard at a remote location. 1o Thus, a nonexempt employee must be 

forced by the employer to take a half-hour lunch break, even if the 
employee would prefer a working lunch that would enable him or her to 
leave work a half hour earlier. In situations where nonexempt employees 
work closely with exempt employees, this is yet another situation where 
the wage and hour law creates divisions in the workplace. 

The Fair Labor Standards Act is not the only dysfunctional 
employment law on the books, but any attempt to revamp our workplace 
regulatory scheme should begin with it. 
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Recommendations for a New Approach to 
Employment Regulation 

We are,proposing a new attitude towards employment regulation, 
one that would provide basic protections without posing a threat to job 
growth, recognizing that without employment in the first place, the 
protections are a moot point. The following is a seven step process that 
would be the foundation of th is new attitude. 

I. Policymakers need to put the same energy into reexamining 

employment laws and regulations already on the books as they do 
into enacting new ones. 

Employment laws, unlike most other statutes, rarely expire or sunset, 
which results in the unfortunate trend of these laws remaining static and 
not being adapted to changes in technology, the workplace, or work 
practices. And when they are amended, lawmakers simply add new 
layers of regulation without reviewing what is already in place. Rather 
than discouraging employers from keeping or adding employees in the 
United States by adding new costs and regulatory burdens, policymakers 
should instead examine tbe requirements and mandates already on the 
books and assess each law on a regular basis going forward. We are not 
suggesting that most employment laws and regulations should be 
repealed. In many instances, that would not be wise. However, very few 
laws currently in place are free of components that are either 
counterproductive, vague, unduly prescriptive, or in conflict with other 
laws or consensual policy objectives. 

2. The process of reexamining existing laws and regulations should be 
done in a non-adversarial manner that brings together the key 
stakeholders to develop consensus recommendations. 

As part of the reexamination process, we recommend the 

establishment of a task force for each major employment law currently 
on the books, with equal representation by employers and employee 
advocates whose mission is to recommend how to improve the law in a 
manner that achieves the needed protections without impeding 

employment growth. Ideally, each task force would reach a consensus 
on solutions' addressing deficiencies that both sides recognize are needed. 

Even where consensus is not reached, the process itself would identify 
for policymakers deficiencies raised by those affected by the law as well 
as areas where the law is working properly. 
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3. Consideration needs to be given by Congress in ronnulating a 
rigorous analytical process to be used in enacting new employment 

legislation and regulation that asks a series of detailed questions 
regarding the impact of the legislation on the competitiveness of 

employers. the manner in which protections are provided employees. 

and the process by which the objectives of the laws are achieved. 

Far too often, the exclusive focus of policy makers is actions taken by 
scofflaw employers with deplorable human resource practice~, even 
though they are typically a small minority of all employers. The 
resulting law and regulations are exclusively focused on correcting those 
deficiencies, with little regard for their impact on employers with more 
typical, desirable practices. To ensure a broader perspective, we 
recommend that policymakers establish a fom1al process whereby 
policymakers conduct a comprehensive analysis of all aspects of a new 
law or regulation such that the objectives are achieved with the full 
understanding of the implications of the proposal on all stakeholders. 
Such questions that would be a part of that analysis would be the 
following: 

• Are the regulations contemporary? 

• Are the regulations readily understandable by all those affected by 
them? 

• Can the regulations be easily and consistently applied and enforced? 

• Is there sufficient flexibility in tbe rules such that employers can 
accommodate the need for family friendly policies without running 
afoul of the law? 

• Are the rules consistent with what today's employees genuinely want 
and need while providing sufficient protections for low-wage 
workers? 

• What is the objective of the regulatory requirement, and what is tbe 
best way to achieve that objective without causing undue disruptions 
to employers? 

• Can the regulations account for changes and do they allow for 
changes in the use of technology, the workplace, and employee 
Ii festyles? 

• Can the requirements be applied consistently across the 50 states and 
in the counties and cities of those states? 

• Do policymakers and regulators fully understand the consequences 
of the regulatory scheme they have designed before it has been 
implemented? 

• Do the rules demand infom1ation that employers do not have or 
cannot easily obtain without incurring new costs? 
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• Do the regulations contain any elements or requirements that 
unnecessarily create ill will among employees? 

• Do regulations impose requirements that are not contained in the 
statute? 

4. For all new laws and regulations. policymakers should first invite the 
stakeholders to fonn a consensus among themselves on the best 
approach. 

Under tbe current system, Congress usually moves employment 
legislation at the behest of one or more interest groups in a bighly 
adversarialmanner, with the bill reflecting the approach most desired by 
those groups. Upon enactment of the new legislation, a federal agency is 
typically authorized or required to issue regulations implementing the 
new law, resolving ambiguities and providing the regulated parties 
greater detail as to what is required. In issuing these regulations, the 
agency must then typically follow the Administrative Procedures Act 
(P.L. 79-404) which generally requires public participation in the 
rulemaking through various notice and comment procedures. 
Employment legislation is generally no different in this regard. 

However, as long as the regulatory agency follows the specified steps in 
the APA, there is no mechanism for guaranteeing that all affected parties 
playa meaningful role. This is exacerbated by the fact that the agency 
employees- both political appointees and career-do not necessarily 
have "real world" experience to infonn the mles they write. 

Few American employers would hold up European workplace laws, 
witll their focus on job protection at the expense of job mobility and 
growth, as examples to be followed. However, there is one component 
of the European Union's system that deserves a closer look. Articles 138 
and 139 of the European Community Treaty (EC) give both business and 
labor- the so-called "Social Pattners"- a right to preempt all European 
Commission proposals by agreeing upon their own jointly-drafted mles. 
The Commission is required to allow the parties nine montlls to reach a 
"framework agreement," and may only proceed if either party decides 
not to exercise its right of preemption or if the parties fail to reach 
agreement within that time frame. t I 

Though the details of the social partners' preemption system are 
embedded in the highly unique European Union system of governance, 

the concept itself is transportable. Indeed, a recent example of a similar 
approach took place in the United States during consideration of the 
Americans with Disabilities Act Amendments Act of 2008 (ADAAA; 
P.L. 101-336). After a bill with broad bipartisan support was strongly 
opposed by employers, Congressional leaders asked the business 
community and disability rights groups to meet and seek an altel11ative 
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they could both StiPPOtt. At the time, the legislation was being driven by 
certain court decisions interpreting the ADA that 1110st agreed would or 

should not be allowed to stand because they narrowed the definition of 

"disability." However, employers were concerned that Congress would 

go much farther in seeking to overturn those decisions, effectively 

deeming virtually every minor impainnent a covered "disability." Thus, 

the task of the groups was to find a way to reverse the court decisions 

with a scalpel, not a meat cleaver. 

The result of the negotiations was an evenly balanced approach, 
ultimately passed by Congress as the ADAAA, which reversed the 

decisions but avoided disrupt ion of the workplace by ensuring that the 

"reasonable acconmlOdations" employers would have to provide under 

the ADA would be limited to those severe conditions the ADA was 

originally intended to address. Significantly, the legislation passed the 

House by a vote of 402 to 17, and unanimously by the Senate. 

Unfortunately, as if to further make the case for a consensus-based 

approach, the Equal Employment Opportunity, without first seeking 

consensus among the part'ies, proposed implementing regulations that, in 
the view of the business community completely undemlmed the 

compromise which had been reached." As this is being written, the fin al 

regulations have yet to be issued. 

We recognize that the European social partners-style approach may 

not work in all instances when it comes to legislation. The dynamics of 

the Ametican legislative process are such that it is rarely clear that a 

particular piece oflegislation will become law. Nevertheless, we would 

encourage Congress to follow the ADAAA model in all future 
employment legislation. 

Regulations, however, are far more amenable to this process. Once a 

law is passed, regulations are a virtual certainty, and the affected parties 

know that, unless they reach agreement, a regulatOlY scheme may be 
imposed that bears little or no resemblance to workplace realities and 

may become subject to years of litigation. 

Currently, tile process of "negotiated rulemaking" is rarely used and 

is typically limited to highly technical areas such as environmental rules 

where much ofthe process is driven by scientific data. Yet, the 

experience in passing the ADAAA shows that workplace rules are also 

amenable to negotiated solutions. Thus, any new employment legislation 

enacted henceforth by Congress should require the agency charged with 

promulgating regulations to first give employers and other constituencies 
a reasonable period of time to achieve a consensus approach before 

acting on its own. If a consensus is achieved, the agency should be 
required to adopt it as agreed upon by the parties. 111is new approach to 

employment regulations could either be achieved on an ad hoc basis as a 
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component of all new laws or, better yet, it could be achieved through 
amendment to the APA that would apply generically to all new 

employment regulations. 

5. All new employment laws and regulations should be preceded by an 

Employee Retention and Hiring Cost Analysis that examines the 

impact Dftile proposal on preservation and creation of American 
jobs. 

Currently, before issuing regulations, the agencies are required by a 

number of laws to perform various analyses of economic impact, 
paperwork burdens, cost-benefit ratios. and so forth. However, none of 

these required analyses specifically address the impact of employment 

regulations on the costs of hiring and retaining employees. At a time 

when unemployment is above 9 percent and likely to stay at that level for 
a long time to come, we believe that this series of economic analyses 

required for all new legislation should include something like an 

Employee Retention and Hiring Cost Analysis that would examine the 

following: 

• the adm.inistrative costs associated with compliance; 

• the costs entailed in time spent ensuring compliance by human 

resource departments and other levels of management; 

• the legal costs associated with establishing protocols coupled with 
regular audits to ensure compliance; 

• the potential costs of defending against and/or settling litigation and 
enforcement actions, recognizing that even employers who diligently 

comply \ViO, the laws are subjected to these; and 

• lost efficiency, productivity and competitive advantage denied by 

precluding the development of certaill workplace policies and 

procedures. 

6. Employers should be able to maintain uniform human resource 

policies in all fifty states through a broad federal preemption of state 
employment laws. 

One of the most successful federal employment policies has been the 
broad preemption by the Employee Retirement Income Security Act 

(ERlSA) of state and local laws regulating self-insured employer­

provided health insurance. This has saved employers and their 

employees considerable sums by enabling large employers with multi­

state operations to provide unifonll benefits across Ole country, and thus 
avoiding administrative costs that would be involved in seeking to 

micromanage differences among thousands of jurisdictions. 
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As has been done under ERISA and the National Labor Relations 
Act, federal policymakers should recognize that employment policy is a 
national concem, and federal laws should serve as both a floor and a 
cei ling. Since state and local laws bave proliferated in a number of 
areas, most prominently wage and hour and employment discrimination, 
we fully recognize the political obstacles to dismantling tbese laws by 
applying preemption to existing statutes. However, at a minimum, any 
new enactments should include preemption as a standard feature. In 
addition, Congress could create a far more competitive economic 
environment if multi-state employers were only subject to federal labor, 
employment, and benefit laws. 

7. The use ofpl;vate litigation to enforce federal employment laws 
should be minim ized or eliminated. 

The proliferation of nuisance lawsuits exploiting areas of uncertainty 
in the laws has become a major economic drain, st ifling economic 

growth . At the very least, this sbould be contained by retaining "make 
whole" remedies (e.g. . reinstatement, back pay, etc.) as tbe exclusive 
remedies where they now exist as such, while retaining the current 
$50,000 to $300,000 cap on compensatory and punitive damages for 
discrimination claims. An even more ideal solution would be to 
restructure existing enforcement scbemes along the lines of the National 
Labor Relations Board, where the Board 's General Counsel has the 
exclusive ability to consider allegations ofl abor law violations, dismiss 
those that are without merit, and prosecute those that are. The NLRB's 
track record is by no means perfect, but this procedure has precluded the 
kinds of shakedowns by plaintiffs' lawyers that have occurred under 
other laws. 

Conclusion 
Our objective in providing these recommendations is, as much as 

anything, to shift the debate on employment regulation policy to ensure a 

broader perspective and recogni tion of its impact on the United States' 
competitive posture in the world. We hope these are received in the 
spirit in which they are offered. Ultimately, a dialogue is what we seek. 
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The Honorable Darrell Issa, Cbainnan 
House of Representatives 
Commillee on Oversight and Government Refornl 
2157 Rayburn House Office Building 
Washington, D.C. 205 15-6143 

Dear Representative Issa: 

Thank you for the opportunity to provide the House Committee on Oversight and Government Refonn with 
infonl1ation regarding the Mercatus Center 's research on the relationship between regulations and the U.S. 
economy and potential improvement to the regulatory process. As a university-based research center, the 
Mercatus Center works to bridge the gap between academic research and public policy problems. For over 
20 years, scholars at the Mercatus Center have been studying regulations, and we continue to pursue 
research in this area. 

The following letter and attachment constitute a brief response to your written request of December 8, 
20 I O. They are based on a review of the economics literature on regulation. My colleagues and I would be 
happy to provide additional infonnation as you consider the committee's prioritit::s in this important area. 
The attached review finds that there are several ways in which regulations affect U.S. investments,jobs, 
and the economy. TIle three most important areas regulation affects are uncertainty, competitiveness, and 
the cost of doing business. 

• Uncertainty: When there is uncertainty about demand, factor costs, or access to capital, businesses 
may decide to wait for more certainty before they invest in new projects and employees. 

• Competitiveness: To the extent that U.S. regulations are more onerous than those of competing 
countries, finns may choose to relocate production to those countries thereby elim inating 
employment in the United States. 

• The Cost of Doing Business: Expenditures on regulatory monitoring and compl iance reallocate 
jobs from the production of goods and services demanded by consumers in the marketplace to 
regulatory compliance and may factor into decisions not to start businesses. 

While the above have implications for employment and the overall economy, the economic literature 
suggests that the effect of regulations is likely small at the macro level. However, at the micro level, the 
effect of regulations onjob creation and sustainability of particular businesses can be great. 1113t is, 
regulations may not affect the overall quantity of jobs in the economy, but they will make certain jobs too 
costly to create or sustain. 

Given the indisputable cost of regulation and the effect regulation has on international trade, it is essential 
that proposed regl.lations achieve meaningful social benefits in excess of the costs of implementing them. 
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There is much room for improvement in the regulatory process, and effective oversight can help ensure that 
regulations meet the following standards for sound policy: 

~ There is evidence, supported by sound science, of a significant and systemic social problem (not 
just a potential problem) i.e., a market fa ilure, a goverrunent failure or an overriding social need, 
that the regulation will address; 

• There is evidence (again, supported by sound science) of at least one sol ution that will solve a 
significant part of the problem; and 

• The agency has a solution that is worth the costs and will not put the United States at a competitive 
disadvantage. 

TItree sources of infonnation can help identify rules that may not satisfY the above criteria and signal 
possibly problematic rules. 

1. The Mercatus Regulatory Report Card analyzes the quali ty and use of sound economic analysis for 
proposed rules. 

2. Input into Agency Rulemaking by the Intemational Trade Administration (ITA) of the Department 
of Commerce details ITA's concerns about the potential effect of a rulemaking on jobs and 
competiti veness. 

3. Data Quality Act challenges- administrative challenges to the scientific basis for rules under the 
Data Quality Act-often indicate when poor science has been used to support regulatory claims. 

Bad policy happens fo r many reasons. Public Choice economics has shown that, where there are problems 
with rules, regulators may be satisfying the interests of specific actors (e.g., themselves, activists, regulated 
indusb'Y) rather tban advancing the welfare of the general public. Despite much progress since the passage 
of the Administrative Procedures Act more than 60 years ago and subsequent congressional amendments 
and executive orders, it is sti ll far too easy to advance special interests without satisfYing the basic tenets of 
quali ty regulation. Effective oversight can challenge regulations that are at odds with the public interest and 
do not satisfY the minimal criteria necessary for quality regulations, and understanding regulatory 
incentives is absolutely necessary to the creation of institutions focused on tbe pursuit of effective 
regulations. 

Sincerely, 

Richard A. Williams, Ph.D. 
Director of Policy Research 



THE IMPACT OF REGULATION ON INVESTMENT AND THE U.S. ECONOMY ' 

Richard Williams 

Director of Policy Research 

The total cost of regulation in the United States is difficult to calculate, but one estimate puts the cost at 

$1.75 trillion in 2008.' Total expenditures by the U.S. government were about $2 .9 trillion in 2008. Thus, 
out of a total of $4.6 trillion in resources allocated by the federa l government, 38% of the total is for 

regulations. 

If regulations always produced goods and services that were valued as highly as market-produced goods 

and services, then this would not be a cause for alann. But that is precisely what is not known. In fact, 
there is evidence to the contrary fur many regulations. Where regu1ations take resources out of the private 

sector for less valuable uses, overall consumer welfare is diminished. For example, if regulations address 

minor risks (such as de minimus ri sks from pesticide residues), the additional resources used to address 
those risks are not used by consumers to. address major risks privately, for example, buying safer cars. 

Regulation also impacts the creation and sustainability of jobs. For example, regulation can create 

regulatory compliance jobs at the expense of jobs that are more highly valued by the market (i.e., 

consumers). Economists refer to this as the misallocation of resources-when capital and labor are 

directed to less productive or unproductive uses. This can have very real consequences for the economy. 

For example, when government instituted policies to increase homeownership, people were encouraged to 
make larger investments in housing than they otherwise would have made. The capital to produce those 

homes-many of which are now in default and are selling at rock bottom prices-might have been used 
more productively, purchasing education or saving for retirement.' 

• The ideas presented in this dDcument do. nDt represent official positiDns of the Mercatlls Center at 

GeDrge MasDn University. 
I Nicole V. Crain and W. Mark Crain, "The Impact of Regulatory Costs on Small Finns," Small Business Research 
SlIlIIlIImy, No. 371 (Washington, DC: Small Business Administration, 2010), 
http://geoffdavis.house.govlUploadedFiles/The_Impact_ oC Regu latory _Costs_on _ Small_Fi nns. pd f. 
2 For a very good discussion of this see Russell Roberts, Gambling With Other People's Money: How Perverted 
Incentives Caused the Financial Risk (Arlington, VA: Mercatus Center at George Mason University. 2010), 
http://mercatus.org/sitesidefaultmlesipublicationIRUSS-final.pdf. 



From an economic perspective, however, it is important to note that the total number of jobs can be a 

misleading measure of the costs and benefits of regulation. Bad policies can increase total jobs, and good 

policies can decrease total jobs.' 

EFFECTS OF REGULATION ON INVESTMENT AND JOBS 

There are several possible avenues for regulations to affect investment and, ultimately,jobs. 

Uncertainty: First, investment may be temporarily withheld when there is uncertainty about tbe size and 

scope of new regulatOlY initiatives. This is particularly true for investments that cannot be easily reversed 

(i.e., reselling capital for its purchase price). Investment in new capital is inevitably accompanied by the 

hiring of new labor. For fimls that must rely on a constant source offlllancial capital (i.e., smaller finns), 

one current source of uncertainty is how the new fmancial rules will affect their abilities to borrow. About 

1/3 of small fmns rely on regular borrowing to finance capital4 

Competitiveness: Regulations also can affect jobs by forcing new investment to move overseas where the 

investment is subject to less onerous regulations. 

Competition and Entry: Regulations that impose large start-up costs on businesses, such as licensing and 

permitting, may create a "wedge" that prevents new finns from entering an existing industry, which can 

reduce competition in that industry. 

Direct Creation of Jobs: Finns must reaUocate resources, including new hires, in order to comply with 

regulations. The resources utilized to comply witb regulations will not be utilized for other productive 
activities. The net effect on employment is difficult to estimate for any particular regulation. The key 

question is whetber or not the resources that go to compliance are producing a mix of goods and services 

that consumers value more as compared to wbat they give up. 

Empirical Analysis of Regulation, Investment, and Jobs 

A quick review of the empirical Literature on the relationship between regulations and employment 

suggests that, at tbe macro level, any effects are likely to be small, although probably negative. For 

example, Cole and Elliott found, "Environmental regulation costs are not found to have a statistically 

significant effect on employment..." in the United Kingdom between 1980 and 2003.' 

3 One reason that employment is not a good policy goal is that technological progress, which is key to keeping the 
country competi ti ve, often reduces employment in particular industries. Tecimoiogicai improvements mean lhat 
more outputs will be produced more cheaply with fewer inputs including labor. Between 1880 and 1930, the number 
of labor hours to produce 100 bushels of com (on 2 Y; acres) was reduced from 80 to 20. By 2002, 100 bushels of 
com could be produced on less than 1 acre. A law banning tractors or mechanical harvesters could increase 
employment dramatically. but it would also lower productivity, reduce farm ers' income, and increase food prices 
dramaticaliy . 
.. William C. Dunkelberg and Holly Wade, NFlB Small Business Economic Trends (Washington, DC: National 
Federation of Independent Business, 2009), http://www.nlib.com/Pot1alslOIPDFlsbet/SBET2009 12.pdf. About 113 
of small firms rely on regu lar borrowing to finance capital. 
5 Matthew A. Cole and Rob J. Elliott, "Do Environmental Regulat ions Cost lobs? An Industry-Level Analysis of the 
UK," n,e B.E. JOlll'llal of Ecollomic Allalysis & Policy 7, I (2007). 

2 



This wi ll not be the case at the micro level, however, where specific industries may see large productivity 
decreases and ultimately relocate overseas. The clear effect of regulation, then, is not in the total number 
of jobs lost or created but in the composition of the workforce-the types of jobs that are lost or created. 

Job creation and sustainability are intimately linked with investment , and regulation can have a significant 
impact on investment. Below we explore in more detai l the effects of regu lation on uncertainty and 
international competitiveness and their relationship to investment and jobs. 

Uncertai nty 

Two types of uncertainty can affect decisions by finns to invest: (a) uncertainty about demand for their 
products (demand uncertainty) and (b) uncertainty about factor costs (labor and capital) (factor 
uncertainty). Major regulations- such as those recently authorized regarding financial services, health 
care, or greenhouse gas rules-can affect both demand and factor uncertainty. 

As the United States tries to recover from the Great Recession, one key type of factor ullcertainty is 
whether finns will have access to credi t in the future. Uncertainty about access to credit has a greater 
impact all finns, small limlS in particular, that need continuous access to credit in order to finance 
inveshnents. On the other hand, the new Dodd-Frank financial services bill may have created a new kind 
of uncertainty for large finns with any financial activities. If they are designated as " too big to fai l," 
federal oversight may control their operations. This generates uncertainty about future business operations 
and potential profits. 

To the extent that manufacturers are uncertain about upcoming changes in the legal and regulatory 
environments, they are unable to assess the likelihood of posi ti ve returns on investment and react by 
either holding assets in cash, at least temporarily, or finding other, more certain inveshnent environments. 
The effects of uncertainty are well stated by Richard Fisher of the Federal Reserve Bank of Dallas: 

Operating a business under conditions of excessive uncertainty is like playing a game 
when you don ' t know the rules. Without rules, it is impossible to develop a strategy or 
playbook. Business leaders are forced to call a time-out: They remove their players from 
the field and anxiously wait on the sidelines until they have a better idea how to play the 
game. Too much uncertainty can create econotnic stas is as more and more decisions get 
delayed, retarding commitments to expansion of payrolls and capital expenditures and 
slowing the entire economy· 

How will the landscape be sculpted by the new Bureau of Consumer Financial Protection, 
and bow will potential conflicts between tbis bureau and other financial regulatory 
agencies be managed? What will come of the Treasury's study, as mandated by the act, 
of Fannie Mae and Freddie Mac? What capital requirements and eventual exemptions in 
over-the-counter derivatives transactions wi ll be established?' 

6 Richard W. Fisher, "Random Refereeing: How Uncertainty Hinders Economic Growth (With Reference to Lucky 
Puppies, Pepper ... and Salt, Lawrence Summers and Thomas Jefferson)" (Remarks. Greater San Antonio Chamber of 
Commerce, San Antonio, lX, July 29, 20 tO), http://daliasfed.org/news/speeches/fisher/20 10/fs to0729.cfm 
, Ibid. 
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lrreversible investments are those investments in capital whose resale value will be less than the price 
paid. As an outgrowth of his dissertation, Ben Bernanke, cUlTently chainnan of the Federal Reserve 
Board, wrote about the effects of unceliainty on in-eversible investments: 

The key observation is that, when individual projects are irreversible, agents must make 
investment timing decisions tbat trade off the extra returns from early commitment 
against the benefits of increased infonnation gained by waiting. In an environment in 
which the underlying stochastic structure is itself subj ect to random change, events whose 
long-run implications are uncertain can create an investment cycle by temporarily 
increasing the returns to waiting for infonnation ' 

Other research supports Bernanke's observations. Empirically, using volatility of stock market returns, 
Leahy and Whited used panel data on 600 U.S. manufacturing finns over the period of 1981 to 1987 and 
found that uncertainty in returns had a significant negative effect on investment that was irreversible.' 

Bulan also explores the types of investments that are irreversible. He finds that if uncertainty affects an 
individual firm, as opposed to the entire industry, there can be as much as 1/3 less investment by the 
finn. to He provides a table that tTies to highlight investments that are more I ikely to be irreversible and 
hence likely to be more affected by an uncertain regulatory environment. Types of irreversible 

investments include office and industrial buildings, specialized machinery, electrical equipment, aircraft, 
and fann buildings and equipment. I I FilTlls in these types of industries are likely to need more regulatory 
certainty over a longer period than others. In addition, Rosenberg found that idiosyncratic uncertainty for 
Finni!=:h finns reduced both investment and labor demand and had a larger impact on smaller fimls and on 

more diversified firms ." 

Unceliainty has more to do with future regulat ions than proposed or existing regulations. Various tools, 
such as the semi-annual Unified Agenda of Federal RegulatOlY and Deregulatory Actions and the annual 
Regulatory Plan that has statemenlS of agency priorities, offer some help. But these tools indicate mainly 
what the government plans to do in the coming year. Planning horizons for irreversible invesDnents 
usually have much longer timeframes. Infonnal signals about possible new regulations and taxes may 
contradict statements in the unified agenda and regulatory plan. Longer-run priority lists with 
commitment to sound analysis that will infonn policy may be helpfill in offsetting some of the 
uncertainty. A movement in this direction would reduce the number of regulations, have longer periods 
from the final rules to compliance, and more constant regulatory plans. In the absence of these kinds of 
changes, capital will always be seeking higher returns, and companies will wait only so long for certainty. 
Eventually, overseas markets may look more attractive. 

8 Ben S. Bemanke, "irreversibility, Uncertainty, and Cyclicallnvestment/' Qua,.ter~y Journal of Econom;cs 97, 1 
(February 1983): 85- t 06 . 
9 Leahy, John V., and Toni M. Whited, "The Effect ofUncerlainty on lnvestment: Some Stylized Facts," Journal of 
MOlley, Credit "lid Ballkillg, XXVIll (1996): 64-83 . 
10 Laami T. Bulan, "Real Options, Irreversible Investment and Firm Uncertainty: New Evidence from U.S. Finns," 
Review of Financial Economics: Special Issue 0 11 Real Options, 14 (2005): 255-279, 
http://people.brandeis.edu/-lbulanlRFE.pdf. 
11 Ibid. 
12 Matts Rosenberg, "Does Uncertainty Affect Investment and Labor Demand? (working paper, Swedish School of 
Econom ics and Business Administration, August 2002), http://dhanken.shh.fi/dspace/bitstream/ t0227/165/2/47t-
951-555-735-6.pdf. 
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International Competitiveness 

The federal regulalory system is one key factor in detennining whether investors continue to invest in the 
United States. In tough economic times, it should be expected that countries would seek to refonn their 

regulatory systems to compete for intemational capital. To the extent that U.S. regulations are more 
onerous than those in other countries- particularly countries that offer similar property rights and 

infrastructure-the United States risks losing investment capital and jobs. 

[n the World Bank Doing Business ratlkings, the United States fell from number one in highest quality 

regul atory systems a few years ago to number four in 2010, behind Singapore, New Zealand, and Hong 
Kong (http://www.doingbusiness.org/). In the 1980s, the United States was one of only four countries to 

require that regulatory impact analysis be done before major regulations could he issued. Now all 30 

countries in the OECD, as well as the EU itself, have such programs. Many countries have wider 

coverage than ours. The 2010 World Bank Doing Business study reported that 287 refonTIs in [83 

countries made it easier to do business. The United States, however, did not implement one refonn. One 

might argue that the United States bas not suffered an absolute decline in regulatory quality, but it has 

suffered a relative decline. 

Research by Stewart distinguishes between two different kinds of regulation and their effects on 

international competition: product regulat ion (e.g., product liability rules, pesticide regulation, taxes on 

lead content in fuels) and process regulations (e.g., mine reclamation laws, liability for hazardous waste 

cleanup). He concludes that process regulations are likely to make domestic finns less competitive 

internationally than product regulations, which he asserts can be more easily hannonized between 
countries." This, of course, assumes that countries will hannonize these regulations. He concludes' that 
nations that have "more stringent regulatory and liability laws" like the U.S. have a disadvantage as new 

industrial facilities will locate where compliance costs are lower. He adds that the problem is worse where 
there are "relatively rigid, legalistic command-and-control" types of regulations." 

Competitiveness between countries due to their regulatory regimes can be sim ilar to competition between 

U.S. states. One report shows that California "lost 79,000 manufacturing jobs between 2003 and 2007, 

while seven other states with a meaningful percentage of U.S. manufacturing gained 62,000."" "Part of 
the problem," according to the senior managing economist at the (Milken) Insti tute, " is that regulations 

change so often in California that it's difficult for companies to plan. The state enacted an average of 15 

changes in labor law each year from 1992 to 2002, four times more than state legi slatures averaged 

I] Richard B. Stewart, "Environmental Regulation and International Competitiveness," Yale Lall/Jour/w/, 102 
(1993): 2039-2106. 
" Ibid, 2056-57. The Congressional Budget Office studied the effects on productivity from environmental 
regulat ion in the mid 1980 's. They found "no statistical evidence" .. . to support the contention that environmental 
regulation has hampered the efficiency of the U.S. economy in the aggregate." However, they did find that the type 
of environmental regulation, that is, how flexib le the stand.ard (e.g., performance standards versus control over 
technology) can affect economic performance. Congressional Budget Office, Environmental Regulation and 
Ecol/olllic Efficiel/CY (Washington, DC: Congress of the United States, 1985), 
http://www.cbo.gov/ftpdocs/94xx/doc9460/85-CBO-007.pdf. 
" Alana Semuels, "Losses of factory jobs in California blamed on regulation," Los AI/ge/es Time.> (June 23, 2009), 
http://www.latimes.comlbusinesslla- fi-factory23-2009jun23,O,3441 163 .story. 
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nationwide."" This type of effect would also certainly be a problem at the national and intemational 

level. 

THREE KEy FACTORS FOR QUALITY REGULATION 

Regulations can and do affect employment through their ·effects on productivity, uncertainty, competition, 

and compliance. Regulation's largest effect is on the composition of U.S. production between market­

demanded goods and regulatory goods. Increasing employment to produce regulatory goods that are not 

as highly valued as market goods raises the risk of a misallocation of resources, which will leave the 

United States less competitive than other countries. Three factors are key to achieving quality regulations: 

• There is evidence, supported by sound science, of a significant and systemic social problem (not 

just a potential problem), i.e., a market fai lure, a govemment failure or an overriding social need, 

that the regulation will address. 

• There is evidence (again, suppoIted by sound science) of at least one solution that wi ll sol ve a 

significant part oftbe problem. 

• The agency bas a solution that is worth the costs and will not put the United States at a 

competitive disadvantage. 

When examining federal rulemaking processes and specific regulations, we suggest three sources of 

information to help identify regulations that do not satisfy the above stated criteria. 

I. The Mercatus Regulatory Report Card, 

2. The lntemational Trade Administration of the Department of Commerce, and 

3. Administrative challenges to agency evidence and data under the Data Quality Act. 

Mereatus Regulatory Report Card 

For the last two years, the Mercatus Center has evaluated the quality and use of economic analysis in the 
promulgation of economically significant proposed regulations- those for which the costs or benefits are 

projected to be $ 100 million or more. I7 

Every president since President Nixon has used an executive order to require agencies to conduct and 

consider economic analysis before making a decision on whether to promulgate a new regulation. If the 

infonnation is incomplete or of poor quality, at a minimum it shows that that agencies are ignoring the 

president's instructions. Given the value of economic analysis in improving regulation, when agencies fail 

to conduct quality analysis, there is a higher risk the rulemaking process will yield lower quality 

regulatory policy. 

We use tllfee assessment criteria to evaluate rulemakings for the Regulatory Report Card: 

I. Openness: How easily can the infonned layperson find the analysis, understand it, and verify the 
underlying assumptions and data? 

" Ibid. 
17 The Regulatory Report Card can be found at www.Mercat ll s.org/reportcard . 
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2. Analysis: How well does t.he analysis define and measure the outcomes or benefits the regulation 
seeks to accomplish, define the systemic problem the regulation seeks to solve, identify and 
assess altematives, and evaluate costs and benefits? 

3. Use: How much did the analysis affect decisions in the proposed rule, and what provisions did the 
agency make for tracking the rule 's effectiveness in the future? 

Within those three categories, we selected four questions that wi ll help to identify regulations that may 

not meet the standards for sound regulations and therefore deserve further scrutiny." 

I. Systemic Problem: How well does the analysis identify aod demonstrate the ex istence of a market 
fa ilure or other systemic problem the regulation is supposed to solve? 

If an agency scores poorly on this, there is no evidence that the agency is addressing a real social 
problem as opposed to regulating for other reasons. 

2. Alternatives: How well does the analysis assess the effectiveness of alternative approaches? 

If an agency has not identified and analyzed a number of approaches, it may mean the agency has 

settled on an approach without ever knowing if there are 1110re effective ways to solve the 
problem. 

3. Benefit-cost analysis: How well does the analysis assess costs and benefits? 

If an agency has done a poor job on tbis, it may mean that the there is no theory or evidence that 
the regulation will solve the problem or do so at a reasonable cost. 

4. Net Benefits: Did the agency maximize net benefits or explain why it chose another option? 

If an agency cannot or chooses not to explain why it has not chosen the option that maximi zes net 
benefits for society, the agency may have ignored the evidence that its analysis has produced. 

For each of the above four questions (as for all questions in our Report Card), we used a six-point scoring 
scale (see Table I) to detennine how well the agency did in its regulatory analysis. Each question was 
scored by at least two reviewers. 

Table 1: Regulatory Scorecard Scoring Scale 

Score Criteria 

5 Complete analysis of all or almost all aspects, with one or more "best practices" 

4 Reasonably thorough analysis of most aspects and/or shows at least one "best practice" 

3 Reasonably thorough analysis of some aspects 

2 Some relevant discussion with some documentation of ana lysis 

18 As the rep011 card is updated as new rules are proposed, additional rules may be added to this list. 
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Perfunctory statement with little explanation or documentation 

o Little or no relevant content 

If an economically sign ificant regulation scores poorly (a "2" or lower) on all four questions, it becomes a 
reasonable candidate for further review. Table 2 below shows regulations that scored a "2" or worse on 
each of these four questions. A score 0["2" reflects only some relevant discussion with some 
documentation of analysis. A score of " I " indicates the agency merely offered an assertion with no 
supporting analysis or data, and a zero indicates that the topic was not even discussed. 
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Table 2: Poorly Scoring Rules on Four Questions 

Benefit-
Systemic Cost Net 

Rule Title Agency Pub Date Problem Alternatives Analysis Benefits 

Hazard Communications Standard 
Department of 
Labor 9/3012009 2 2 

This proposed rule would modify 
OSHA's existing Hazard 
Communication Standard to conform 
with the UN Globally Hannonized 
System of Classification and for safety 
data sheets. 

Environmental 
Renewable Fuels Program Protection 

Agency 5126/2009 2 
With this proposed rule, the 
Environmental Protection Agency is 
enacting the requirements of the Energy 
Independence and Security Act of 2007 
(EISA). 

Cranes and Derricks in Construction 
Department of 
Labor 10/9/2008 2 2 2 2 

OSHA is proposing a rule to protect 
employees from the hazards associated 
with hoisting equipment when used to 
perfonn construction activities . 

Refuge Alternatives for Underground Department of 
Coal Mines Labor 6/16/2008 2 2 2 

The Mine Safety and Health 
Administration (MSHA) is proposing 
requirements for refuge alternatives in 
underground coal mines and the training 
of miners in their use. 

HlP AA Electronic Transaction Health and 
Standards Human Services 8/22/2008 2 2 

This rule proposes to adopt updated 
versions of the standards for electronic 
transactions originally adopted in the 
regulations entitled, "Health Insurance 
Refonn: Standards for Electronic 
Transactions. " 
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Table 2: Poorly Scoring Rules on Four Questions (cont'd) 

Employment Eligibility Verification 

The rule proposes to amend the Federal 
Acquisition Regulation (FAR) to require 
that certain contracts contain a clause 
requiring that the contractor and 
subcontractor utilize the E-Verify System to 
verify employment eligibility of all newly 
hired employees of the contractor or 
subcontractor and all employees directly 
engaged in the perfonnance of work in the 
United States under those contracts. 

Modifications to the I-IfPAA Privacy, 
Security, and Enforcement Rules 

The purpose of these modifications is to 
implement recent statutory amendments 
under the Health lnfonnation Teclmology 
for Economic and Clinical Health Act ("the 
IIITECII Act" or "the Act"), to strengthen 
the privacy and security protection of health 
infonnation, and to improve the workability 
and effectiveness of these I-I1PAA Rules. 

Federal 
Acquisition 

Health and 

6/ 1212008 

Human Services 7/ 14/2010 
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International Trade Administration 

Another source of infonnation on the potential regulatory impact on competitiveness and jobs is the list of 
IUlemakings commented on by the International Trade Administration (ITA) of the U.S. Department of 
Commerce. The ITA "consults with U.S. industry and regulatory agencies to assess the impact of 
proposed domestic and international regulatory policies that affect U.S. industry 's competitiveness and 
the expansion of U.S. exports."l ' The ITA publishes a list of proposed IUlemakings by federal agencies 
for which it offers input at http ://trade.gov/mas/ian/indlisttyreglilationmasinputlindex .asp. Although the 
website does not detai l specific concems raised by the ITA, the rulemakings in which the ITA has 
expressed an interest are listed in Table 3. 

Table 3: International Trade Administration (Department of Commerce) Manufacturing and 
Services Input into Federal Ru lemaking Process 

Proposed Rules 

EPA 's National Ambient Air Qualitv Standards for Ozone 

Final Rules 

DHS' Importer Security Filing Rule 

OSHA's Worker Exposure to Hexavalent Chromium Rule 

Acropora Critical Habitat Rule 

Americans With Disabilities Act 

Container Security Initiative 

Corporate Average Fuel Economy Standards 

Definition of Solid Waste 

Electronic Stability Control System Safety Standards 

Enhanced Airworthiness Program for Airplane Systems 

Ephedrine, Pseudoephedrine, and Phenylprooanolamine Reguirements 

Global Harmonization Standard 

Green Sturgeon Critical Habitat Rule 

Industrial Boilers Maximum Achievable Control Technology 

19 http://trade.gov/competi ti veness/index, asp 

11 



Lead National Ambient Air Quality Standards 

Lithium Batteries Rule 

Mandatory Reporting of Greenhouse Gases Rule 

New Conservation and Management Measures and Resolutions for Antarctic Marine Living 
Resources Under the Auspices of CCAMLR 

Occupational Exposure to Beryllium 

Occupational Exposure to Crystalline Silica 

RealiD Act 

Renewable Fuel Standards OJ and (II) 

Rules of Origin 

Safety Standards for Cranes and Derricks 

Side Impact Protection Safety Standards 

Smalltooth Sawfish Critical Habitat Rule 

Spill Prevention. Control. and Countermeasure Rules OJ and (II) 

Tailpipe Greenhouse Gas Emissions Standards 

Transportation Worker Identification Credential 

Transporter Continuous Operation 

Western Hemisphere Travel Initiative 20 

Data Quality Act 

The Data Quality Act, passed in 200 I, requires federal agencies to ensure and maximize the "quality, 
utility, objectivity, and integrity" of infonnation disseminated by the agencies. Each federal agency has 
produced its own guidelines demonstrating how it intends to comply with this law. There have been some 
substantive challenges to data, but agency responses are commonly slow, in contradiction to their own 
guidance." The purpose of the act is to ensure that agencies utilize reliable data and evidence. The current 
statute does not provide for judicial review of agency decisions. The lack of more substantive penalties 
for presenting poor data may have limited the challenges that have been offered so far. Though some 

20 http://www.trade.gov/maS/ianiindustryregulationmasinput/index.asp 
21 For a discussion on how this law affected EPA early on, see Nina Hardman "Impact of the Data Quality Act on 
Decisionmaking at the Environmental Protect ion Agency" (major paper, Virginia Polytechnic Inst itute and State 
University, Blacksburg, VA, 2006), http://nr.ncr.vt.edu/majoryaperslNina_Hardman.pdf. 
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challenges may be spurious, Data Quality Act challenges may offer the best list available of possible 
problems with evidence used to support proposed regulations. A list of data quality petitions can be found 
at the Center for Regulatory Effectiveness website, http ://thecre.com/quality/petitions.h~n l. 

CONSIDERATtONS FOR THE FUTURE 

Congress has not engaged in a comprehensive review of regulatory processes and standards since the 
passage of the Administrative Procedures Act in 1946. As a result of subsequent laws and executive 
orders, there is a somewhat more transparent process as well as more analysis. However, there is room for 
much improvement." As Wray points out, "The Government Accountability Office (GAO) asserts that a 
thorough review of the regulatory process is particularly timely now because of the long-tenn fiscal 
imbalance facing the United States."" 

First, analysis from the Mercatus Regulatory Report Card shows that, for many economically significant 
regulations, the quali ty of regulatory analysis is generally low, varies widely, and has not improved much 
between the last two admi nistrations." This condition exists despite decades-old requirements to conduct 
in-depth economic analysis and use it in decision making. What's more, although the Office of 
Infonllation and Regulatory Affairs exercises at least some check over executive branch agencies' quality 
and use of analysis, no such check exists for "independent agencies." Some, such as the Securities and 
Exchange Commission, do some economic analysis, but many do not, and there is no mechanism for 
oversight of those that do. 

Second, a key concern that has surfaced from the Mercatus Regulatory Rep0l1 Card is that many agencies 
provide no evidence that they use the analysis they produce. This occurs despite the fact that Executive 
Order 12866 has a fai rly easy test to meet: agencies are required to show that costs are "justified" by 
benefits. One study found that many agency economists felt that their analysis was at best ignored or, at 
worst in some cases, they were ordered to come to the "right" conclusion.25 Potential solutions to this 
problem are discussed below. 

Third, it is not clear whether the Data Quality Act in its present fonn- because it is too new or because 
there have not been that many challenges--ensures that agencies present high-quality evidence. However, 
it is clear that challenges to data quality begin with the agency and end within the executive branch. There 
is no challenge beyond the executive branch. Some consideration might be given to either judicial or 
congressional oversight of data challenges. 

Fourth, the General Accounting Office and others have highlighted the problems associated with 
Hensuring outcome-oriented perfomlance measurement and accountabi li ty for individual rules,n26 
Ultimately, if agencies are to assess whether a regulation has achieved its objective, the agencies must 

22 See for example, http://mercatus.org/nliblica!ion/Olssessing,-elllal ity-regu latory-analysis. 
23 Henry Wray. "Perfonnance Accountability for Regulations," 2Jl' CellllllY Regllla/ioll: Discovering Belter 
So/wions/or Enduring Problems (Arlington, VA: Mercatus Center at George Mason University, 2007) 23, citing 
U.S. Government Accountability Office, Regula/my Reform: Prior Reviews of Federal Regula/DIY Process 
Ini tiatives Reveal Opportunities Jor Improvements (Washington, DC: GAO, 2005) 11 . 
24 Ibid. 
2> Richard Williams, ''The Influence of Regulatory Economists in Federal Health and Safety Agencies" (working 
paper, Mercatus Center at George Mason University, 2008), http://mcrcatus,org/publication/innuence-regulatorv. 
econol1l i sl s- f ederal-hea I t h-an d -sa f ety -agenc i cs-O. 
26 Henry. Wray, "Perfonnance Accountability for Regulations," 2pf Cel1tll1Y Regulatiol1: Discovering Better 
Solutiol1sfor Enduri11g Problems (Arlington, VA: Mercatus Center at George Mason University, 2007) 23 and Scott 
Farrow, l'Improving the Regulatory Process Throughout its Life Cycle: Nine Recommendations to a New 
Administration ,1> 2 P' Celllll1Y Regulation: Discovering Beller Solutio11S for E11during Problems (Arlington, V A: 
Mereatus Center at George Mason University, 2007), 37. 
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begin with clear, outcome-oriented objecti ves. All regulations should aliiculate outcomes, such as the 
number of childhood asthma cases prevented by an environmental regulation, rather than inputs or 
activities, such as the number of people "protected" (i.e., covered by) the regulation. Next, they should 
have measurable targets with timeframes for achievement of those targets. In many cases, this also should 
include an end point that indicates when a problem can be considered "solved." Achievement oftllese 
goals should be a major detenninant of an agency's budget." 

Fifth, even having sound economic analysis available to decision makers in bureaucracies does not 
necessarily change the incentives within those agencies. Golden writes, " . .. beginning wi th the New Deal 
era in Washington and the behavioral era in the social sciences, scholars identified a variety of factors that 
led tllem to believe that the career bureaucracy was insufficiently responsive to elected presidents."" A 
nwnber of incentives might cause agency decision makers to go a different direction than that desired by 
the president or Congress. In some cases, personal philosophies will dominate decisions- whether those 
are pro- or anti-business or anti-capitalism. In some cases, decisions are made just to reduce pressure from 
the media or political pressure. Some decisions are intended to reward specific stakeholders, whether 
businesses or activists. Finally, some are taken to build up a bureaucratic empire or simply attain 
promotion. Congress can help to keep agencies on track by taking a more active role in monitoring 
regulations to ensure that bureaucracies follow the spirit as well as the letter of the law. 

With the above in mind, a number of things can be done to improve the regulatory process, including: 

I) Require that all agencies, including independent agencies, conduct economic analysis 
(including effects on international competition). Also require that all analyses must be 
approved by the Office or Management and Budget. Further, in order to be certain that 
decision makers (and other interested parties) have access to the data, models, and 
conclusions of these analyses, they should be published at least six months prior to the 
issuance of the proposed regulation. 

2) Ensure that all regulations are tied to Government Perfonnance and Results Act goals. 
Require agencies to track progress in meeting those goals. Tie agencies' budgets to their 
success or failure rates. 

3) Consider refonns that require Congress to exercise more oversight over regulations, 
which may also include conducting independent economic research. 

Finally, there is the issue of too many federal rules overall. The Federal Register contains all rules, 
proposed rules, presidential documents, and notices. In 2008, there were 31,879 of these." Since 2002, 
each annual addition has contained more than 70,000 pages.'o These pages are dense. For a person to keep 
up, she would need to read every page, the equivalent of one person reading 400 novels per year.31 By 
contrast, the first volume of the Federal Register, published in 1936, was II pages long." 

Final rules are codified in the Code of Federal Regulations (CFR). In 2009, these rules were published in 
226 books, which took 163,333 pages." There is no prioritization, and there is no way to search by type 

27 Three Mercatus scholars- Maurice McTigue. Henry Wray, and Jerry Ell ig- wi ll outline how regulatory agencies 
should be held accountable for results in a forthcoming book to be published by Taylor and Francis. 
28 Marissa Martino Golden, What Motivates Bureaucrats? Politics (llld At/ministration During the Reagan Yem:~ 
(New York: Columbia University Press, 2000), 4. 
" htlp:llwww.federalregister.govllearn/ fr_facts.pdf. 
30 Ibid. 
1 1 This calculation assumes that each page in the Federnl Register is about twice the length of the page of a 
paperback novel and that the average novel has around 350 pages. 
~.2 Ibid. 
33 Ibid. 
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of industry to see which rules apply to which industries. The language is also dense. (See the appendix of 
the rules for the quality of green beans for an example.) Assuming an individual could read and 
comprehend the CFR at a rate of about 5 minutes per page and could read for 10 hours a day, it would 
take nearly 4 years to read the entire CFR. 

The penalties for not knowing what is in the CFR are huge. As one author put it, "Failure to learn of and 
confonn to regulations can have serious legal consequences, including criminal penalties. Failure to find 
the cheapest way to cOllfornl can be expensive. Failure to learn of proposal for new laws or regulations 
and to participatc in hearings and use other channels to help shape their final fonn can bring pennanently 
higher costs or loss of markets. So can failure to foresee changes in laws and regulations and to take 
timely action in advance to minimize losses or maximize gains from the change.,,34 

The federal government has been adding rules since the very first regul atory agency and, with a few 
notable exceptions, not subtracting many." Many stndies (Tom different branches of social science find 
perverse effects from having too many mles. Hwang and Lin report that "if infonnation load keeps 
increasing and fin ally exceeds the capacity of decision makers, infonnation processing will cease being 
increased. Instead, decision makers will decrease infonnation processing as tbey experience a 
phenomenon ternled ' infonnation overload ."J6 Another author identified a problem with additionalmles 
in the nuclear power industry: "Regulators and industry officials come to view confonn ity or compliance 
with the rules rather than actnal perfonnance indicators as the measure of sa rely. So much time and 
attention are devoted to these surrogatemeasures of safety (' complying with the regulations') that the 
larger goal of such regulation is frequently neglected."l7 Hale cites rail way, nuclear, and chemical 
industries, where he analyzes the attempt to tum humans into robots where "rulebooks continually grew 
and never dimini shed." This practice ends up making staff into "habitual and professional violators of 
rules, just to get their work done."" 

One interesting approach to solving the problem may come from other areas, particularly the creation of a 
mechanism similar to that used by the Base Realigrunent and Closing Commission (BRAC). Mercatns 
scholar JeITY Brito has analyzed why BRAC succeeded and found that it was politically feasible for 
members to vote for the principle of closing bases, but not for particular base closures.'" BRAC allowed 
members to vote mostly on the principle, not on the specifics, by grouping bases together and requiring an 
up or down vote on the group. Establishing a BRAC-type commission for every major area of federal 
regulation might provide an objective mechanism for identifying and eliminating regulations that are no 
longer necessaty or as effective as needed. 

CONCLUSION 

Federal regulations govern every aspect of our lives and affect nearly every major business decision. Yet, 
for most Americans, both the costs and the benefits of regulations are hidden. Many of the historical 
reasons for regulation, such as infonnation failures, are dissipating in a modem world dominated by web­
based communication. As evidenced by the recent financial crisis and the last several decades ofstndy, 

3-' Edward Fulton Denison, Accounting/or Slower Economic Growlh : the Ullited SWles ;11 the 1970 's (Washington, 
DC: The Brookings Institution, t979), 130. 
35 Airline deregulation was on notable exception. 
36 Mark L Hwang and Jerry Lin, "Information Dimension, Lnformation Overload and Decision Quality," JOllrnal of 
"!fol'malioll Sciellce 25 (1999): 2 t 3. 
37 Jack N. Barkenbus, "Is Self Regulation Possible'?" JOllrnal of Po/icy Alla(ysis alld Managemellt 2 (1983): 578. 
38 Andrew Hale, "Railway Safety Management: The Challenge of the New Millennium," (keynote address, 
Occupational Safely & Health Conference of the Union Internationale des Chemins de Fer, Paris, France, September 
1999), 7-8. 
'9 Jerry Brito, "The BRAe Model for Spending Reform," Mercal/lS 011 Poliey 70 (Febmary 20 I 0), 
http://mercatus.orglpublicationlbrac-model-spending-refonn. 
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government failures are as real , and can impose just as severe consequences, as market fa ilures. ]f the 
United States is to remain competitive, it must not waste society's valuable resources. Ultimately, it is not 
a victory if there is a temporary growth in jobs, but those jobs produce goods and services that prevent the 
United States from being intemationally competi tive. Other countries have been looking carefully to 
reduce their regulatory burdens.'" As intemational trade grows (see Chart I), the United States cannot 
afford to shackle itself with rules that are inefficient or ineffective. 

Chart 1: Growth in International Trade 

Growth In global nonagricultural trade has outpaced agricultural trade 

Tri llion $US 

12 

10 

8 

6 

4 

2 ..... .... .... -- .. ,,' ", 
", 

Nonagricultural merChandise ... .:' 

.. ... -..... 
........ ....... 

... , ... ... -..... 

. .. .... . Agriculture 
04'"t".,..,·,r-~ ' ... ·i .. i· i .. r··,-·: .. ; · ~ "1 -r i i - ,- i i - ,- i i -'-1- i -, . • - i i -,- ,- ~ - - ,-: -,- ,- ~ ~~-
1962 65 70 75 80 85 90 95 2000 05 

Source: UN Comtrade, 
------~--- -- ~~- -
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http://www.ers.usda.gov/AmberWaves/June08/FeaturesIWTO.htm. 

-10 The EU 15 project is an example. "In the wake of worst economic downturn since the Great Depression, the 
importance of effective regulation has never been as obvious as it is now. EU15 aims to sti mulate debate on 
regulatory policy and how to do it better, to bring about real reform that improves li ves." 
hllp:llwww.oecd orgldoclllll elltl2410, 3746,ell_ 2649 _34 J 4 J _ 4 J 909720_ J _ J j _ J ,00.hllIIl 
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APPENDIX 

Standard of Quality for Green Beans 

21 CFR Part ISS, Subpart B Section 120 

Co)Qllalily. (I) When tested by the method prescribed in paragraph (b)(2) oftllis section: 

(i) In the case of cut beans and diagonal cut beans under paragraphs (a)(2)(iii) (c ) and (d) of this section 
and mixtures of two or more optional fonns under paragraph (a)(2)(iii)(g) of this section, not more than 
60 units per 340 g (12 oz) drained weight are less than 13 mm (0.50 in) long: Provided. That where the 
number of units per 340 g (12 oz) drained weight exceeds 240, not more than 25 percent by count of the 
total units are less than 13 mm (0.50 in) long. 

(ii) In case tl,ere are present pods or pieces of pods 10.7 mm (27/64-inch) or more in diameter, there are 
not more than 12 strings per 340 gm (12 ounces) of drained weight which will support 227 g1l1 (one-half 
pound) for 5 seconds or longer. 

(ii i) The deseeded pods contain not more than 0.15 percent by weight of fibrous material. 

(iv) There are not more than 10 percent by weight of blemished units of wh.ich amount not more than one­
half may be materially damaged by insect or pathological injury. A unit is considered blemished when the 
aggregate blemished area exceeds the area of a circle 3 mm (I/8in) in diameter. Materially damaged 
means that the unit is damaged to the extent that the appearance or eating quality of the unit is seriously 
affected. 

(v) There are not more than 8 unstemmed units per 340 g (12 oz) drained weight. 

(vi) The combined number of leaves, detached stems, and other extraneous vegetable matter shall not 
average more than 3 pieces per 340 g (12 oz) drained beans. 

(2) Canned beans shall be tested by the following method to detenninc whether they meet the 
requirements of paragraph (b)( I) of this section: 

(i) Dctennine the gross weight of the container. Open and distribute the contents of the container over the 
meshes of a U.S. No.8 circular sieve wi th openings of2.36 mm (0.0937 in), which has been previously 
weighed. The diameter of the sieve is 20.3 cm (8 in) if the quantity of contents of the container is less 
than 1.36 kg (3 Ib) and 30.5 em (12 in) ifsuch quantity is 1.36 kg (3 Ib) or more. The bottom of the sieve 
is woven-wire cloth that complies with the specifications of such cloth set forth in "Official Methods of 
Analysis of the Association of Official Analytical Chemists," 15th ed. (1990), vol. 2, p. xii , Table I, 
"Nominal Dimensions of Standard Test Sieves (USA Standard Series)," under the heading "Definitions of 
Tenns and Explanatory Notes," which is incorporated by reference in accordance with 5 U.S.C. 552(a) 
and I CFR part 51. Copies may be obtained from the AOAC INTERNATIONAL, 481 North Frederick 
Ave., suite 500, Gaithersburg, MD 20877, or may be examined at the National Archives and Records 
Administration (NARA). For infonnation on the availability of this material at NARA, call 202-741-
6030, or go to:http://lVww.archives.gov(federaIJegistericode_ofJederaIJegll'afions/ibr_'ocafiol/s.hfm'. 
Without shifting the material on the sieve, incline the sieve 17 to 20deg. to facil itate drainage. Two 
minutes after drainage begins, weigh the sieve and the drained material. Record in grams (ounces) the 
weight so found, less the weight of the sieve, as the drained weight. Dry and weigh the empty container 
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and subtract this weight from the gross weight to obtain the net weight. Calculate the percent of drained 
liquid in the net weight. 

(i i) Pour the drained material from the sieve into a flat tray and spread it in a layer of fairly unifonn 
thickness. Count the total number of units. For the purpose of this count, loose seeds, pieces of seed, loose 
stems, and extraneous material are not to be included. Divide the number of units by the drained weight 
recorded in paragraph (b)(2)(i) of this section and multiply by 340 to obtain the number of units per 340 g 
(12 oz) drained weight. 

(iii) Examine the drained material in the tray, weigh and record weight of blemished units, count and 
record the number of unstemmed units; and. in case the material consists of the optional ingredient 
specified in paragraph (a)(2)(iii) (c), (d) or If) of this section, count and record the number of units 
whicb are less than 13 mm (0.50 in.) long. If the number of units per 340 g (12 oz.) is 240 or less, divide 
the number of units which are less than 13 mm (0.50 in.) by the drained weight recorded in paragraph 
(b)(2)(i) of this section and multiply by 340 to obtain the number of such units per 340 g (12 oz.) drained 
weight. If the number of units per 340 g (12 oz.) exceeds 240, divide the number of units less than 13 mm 
(0.50 in.) long by the total number of units and multiply by 100 to detennine the percentage by count of 
the total units which are less than 13 mm (0.50 in.) long. 

(a) Divide the weight of blemished units by the drained weight recorded in paragraph (b)(2)(i) of this 
section and multiply by 100 to obtain the percentage by weight of blemished units in the container. 

(b) Divide the number of un stemmed units by the drained weight recorded in paragraph (b)(2)(i) of this 
section and multiply by 340 to obtain tbe number of un stemmed units per 340 g (12 oz.) of drained 
weight. 

(iv) Remove from the tray the extraneous vegetable material, count, record count, and return to tray. 

(v) Remove from the tray one or more representative samples of99 to 113 g (31 /2to 4 ollnces) covering 
each sample as taken to prevent evaporation. 

(vi) From each representative sample selected in paragraph (b)(2)(v) of this section , discard any loose 
seed and extraneous vegetable material and detach and discard any attached stems. Except with optional 
style of ingredient specified in paragraph (a)(2)(iii)(b ) of this section (pods sliced lengthwise), ("rim off, 
as far as the end of the space fonnerly occupied by the seed, any pOition of pods from which the seed has 
become separated. Remove and discard any portions of seed from the trilllinings and reserve the 
trimmings for paragraph (b)(2)(viii) of this section. Weigh and record the weight of the trimmed pods. 
Deseed the trimmed pods and reserve the deseeded pods for paragraph (b)(2)(viii) of this section. Remove 
strings from the pods during the deseeding operation. Reserve these strings for testing as prescribed in 
paragraph (b)(2)(vii) of this section. 111 the case of pods s liced lengthwise, remove seed and pieces of seed 
and reserve the deseeded pods for use as prescribed in paragraph (b)(2)(vii i) of this section. 

(vii) If strings have been removed for testing, as prescribed in paragraph (b)(2)(vi) of this section, test 
them as follows: 

Fasten clamp, weighted to 250 g (8.8 oz.), to one end of the string, grasp the other end with the fingers (a 
cloth may be used to aid in holding the string), and lift gently. Count the string as tough ifit supports the 
250 g (8.8 oz.) weight for at least 5 seconds. If the string breaks before 5 seconds, test such parts into 
which it breaks as are 13 mm (1 /2in .) or more in length; and if any such part of the string supports the 250 
g (8.8 oz.) weight for at least 5 seconds, count the string as tough. Divide the number of tough strings by 
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the weight of the sample recorded in paragraph (b)(2)(v) of this section and multiply by 340 to obtain the 
number of tough strings per 340 g ( 12 oz.) drained weight. 

(viii) Combine the deseeded pods with the trimmings reserved in paragraph (b)(2)(vi) of this section, and, 
if strings were tested as prescribed in paragrapb (b)(2)(vii) of this section, add such strings broken or 
unbroken. Weigh and record weight of combined material. Transfer to tbe metal cup of a malted-milk 
stirrer and mash witb a pestle. Wash material adhering to the pestle back into cup with 200 cc of boi ling 
water. Bring mixture nearly to a boil , add 25 cc of 50 percent (by weight) sodium hydroxide solution and 
bling to a boi l. (If foaming is excessive, I cc of capryl alcohol may be added.) Boil for 5 minutes, then 
stir for 5 minutes with a malted-milk stitTer capable ofa no-load speed of at least 7,200 rpm. Use a rotor 
witb two scalloped buttons shaped as shown in exhibit I as follows: 

~11~0 
rJt/~ 

"TWO BUlTON 
ROTO'" c:::::::::::=:: 

SCALlOP£D 
BUTTONS 

View or download PDF 

Transfer the material from the cup to a previously weighed 30-mesh monel metal screen having a 
diameter of about 9- IO cm (3112to 4 in.) and side walls about 2.5 cm (I in.) high, and wash fiber on the 
screen with a stream of water using a pressure not exceeding a head (vertical distance between upper level 
of water and outlet of glass tube) of 152 em (60 in .), delivered througb a glass tube 7.6 cm (3 in.) long and 
3 mm (1I8in.) inside diameter inserted into a rubber tube of6 nun (l14in.) inside diameter. Wash the 
pulpy portion of the material tbrough the screen and continue washing until the remaining fibrous 
material, moistened with phenolphthalein solution, does not show any red color after standing.5 minutes. 
Again wash to remove phenolphthalein. Dry the screen containing the fibrous material for 2 hours at 100 
deg. C, cool, weigh, and deduct weight of screen. Divide the weight of fibrous material by the weight of 
combined deseeded pods, trimmings, and strings and multiply by 100 to obtain the percentage of fibrous 
material. 

(ix) If the drained weight recorded in paragraph (b)(2)(i) of this section was less than 340 g (12 oz.), open 
and examine separately for extraneous material, as directed in paragraph (b)(2)(iv) of this section, 
additional containers until a total of not less than 340 g (12 oz.) of drained material is obtained. To 
determine the number of pieces of extraneous vegetable material per 340 g (12 oz.) of drained weight, 
total the number of pieces of extraneous vegetable material found in all containers opened, divide this 
sum by the sum of the drained weights in these containers and mUltiply by 340. 

(3) Detennine compliance as specified in I 55.3(b) except that a lot shall be deemed to be in compliance 
for extraneous plant material based on an average of all containers examined. 

(4) If the quality of the canned green beans or canned wax beans falls below the standard of quali ty 
prescribed by paragraph (b)( I) of this section, the label shall bear the general statement of substandard 
quality specified in 130. 14(a) of this cbapter, in the manner and f0l111 therein specified; but in lieu of the 
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words presc,ibed for the second line inside the rectangle the following words may be used, when the 
quality of canned green beans or canned wax beans falls below the standard in one only of the following 
respects: 

(i) "Excessive number very short pieces", if the canned green beans or canned wax beans fai l to meet the 
requirements of paragraph (b)(l )(i) of this section. 

(ii) "Excessive number blemished units", if they fail to meet the requirements of paragraph (b)(I)(iv) of 
this section. 

(iii) "Excessive number unstemmed units", if they fail to meet the requirements of paragraph (b)( l )(v) of 
this section. 

(iv) "Excessive foreign material", if they fail to meet the requirements of paragraph (b)(l)(vi) of this 
section. 
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January 11,2011 

The Honorable Darrell Issa 

Chairman, Committee on Oversight 

and Government Reform 

B350A Rayburn House Office Building 

Washington, DC 20515 

Dear Mr. Chairman, 

This is in response to your letter of November 15, 2010, requesting "assistance in identifying 
existing and proposed regulations that have negatively impacted job growth." We share your 
concern over the growing burden of regulation and commend your efforts to address this critical 
issue. This letter is submitted consistent with applicable law, including section 1602(8)(B)(viii) 
of title 2 and section 4911 (d)(2)(A) and (B) oftitle 26 of the United States Code. 

As you point out in your leiter, the burdens of regulation on Americans have increased at an 
alarming rate. Based on data from the Government Accountability Office, we have calculated 
that an unprecedented 43 major new regulations were imposed by Washington in fiscal year 
2010, with costs topping $26.5 billion (net of the small amount of deregulation that took 
place}-more than any other year for which records are available. 

The list that follows identifies 20 regulations we consider to be especially threatening to 
economic growth, job creation, investment, and innovation. The items listed are grouped by 
subject, and the order does not indicate any ranking of priority. This should not be considered a 
comprehensive list of needed regulatory reforms. 

1. Individual Health Insurance Mandate 

The "individual mandate," slated to take effect in 2014, is the cornerstone ofthe Patient 
Protection and Affordable Care Act (PPACA) adopted by Congress last year. It requires all U.S. 
citizens to obtain health insurance or face financial penalties imposed by the Internal Revenue 
Service-a fine that escalates from $95 or 1 percent of taxable income in 2014 to $695 or 2.5 
percent of taxable income in 2016. Subsidies to purchase coverage will be provided to those who 
meet generous income eligibility requirements. 

214 Massachusetts Avenue, NE Washington, DC 20002-4999 (202) 546·4400 heritage.org 
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Experience with similar schemes at the state level indicates that the individual mandate will not 
solve the dilemmas created by the uninsured. However, the subsidies required to fulfill the 
mandate will impose a massive economic burden on taxpayers. But the most pernicious effects 
extend well beyond the economic. Never before has the federal government attempted to force 
Americans to purchase a product or service, and a multitude of legal challenges to this provision 
have been filed. To allow this regulatory overreach to stand would undermine fundamental 
constitutional constraints on government powers and curtail individual liberties to an 
unprecedented degree. 

2. Employer Health Insurance Mandate 

The "employer mandate," slated for 2014, is also a key element of the PPACA. It requires 
companies with 50 or more employees to provide health benefits or face a penalty of $2,000 per 
employee. 

Although several years away from taking effect, the employer mandate already shows signs of 
prompting unintended consequences. A number of major corporations are considering dropping 
health care coverage-the premiums for which are escalating under other provisions of the 
law- in favor of paying the penalty. Either way, the employer mandate constitutes a major new 
tax on business, the costs of which will be borne by workers and consumers in the form of lower 
wages, job losses, and higher prices for goods and services. 

3. Insurer Coverage Mandates 

The new health care statute imposes a multitude of coverage dictates on private insurers, 
including coverage for dependent children through the age of 26, no co-pays or deductibles for 
preventive services, no coverage exclusions for pre-existing conditions, no annual or lifetime 
limits on coverage, and a prescribed share of premium revenues that must be devoted to patient 
care expenses. Starting in 2014, the law also requires the following services to be part ofa basic 
plan: "ambulatory patient services; emergency services; hospitalization; maternity and newborn 
care; .mental health and substance use disorder services, including behavioral health treatment; 
prescription drugs; rehabilitative and habilitative services and devices; laboratory services; 
preventive and wellness services and chronic disease management, and; pediatric services, 
including oral and vision care." 

Taken together, these coverage mandates will substantially raise the cost of insurance, thereby 
denying consumers and employers opportunities to customize affordable coverage. The 
insurance mandates also impose a rigid standard of care that will prove less flexible in adapting 
to advances in medicine and the changing needs of patients. 

4. Consumer Financial Protection Bureau Regulations 

The Consumer Financial Protection Bureau, to be established pursuant to the Dodd-Frank 
financial regulation bill, will wield ill-defined powers to create and enforce regulations on all 
kinds of consumer-oriented financia l products, including loans, mortgages, and credit cards. 
Although ensconced within the Federal Reserve, the bureau will act independently. 
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The bureau is charged with protecting consumers from "unfair, deceptive and abusive" business 
practices. These terms are vague. While unfair and deceptive have been defined in other contexts 
(such as Federal Trade Commission regulation), the word abusive is almost completely 
undefined and would thus grant the bureau an inordinate amount of regulatory discretion. 

At the same time, a regulatory crackdown on the terms and conditions of financial products will 
ultimately reduce the options available to consumers. And for many consumers, especially those 
with lower incomes or impaired credit histories, this will make credit more expensive and harder 
to obtain. 

The bureau's semi-independent status is also problematic. Lacking accountabil ity and seemingly 
any direct understanding of how its actions could affect the industry's financia l viability, the new 
bureau is far more likely to act in arbitrary fashion, swayed by the whims of the political 
appointees who will wield the regulatory power. That means a lot less of the regulatory certainty 
that otherwise engenders private sector investment and job growth. 

5. Debit Card Interchange Fee Regulation (the "Durbin Amendment") 

The new financial reform law requires the Federal Reserve to regulate the fees that financial 
institutions may charge retailers for processing debit card purchases. The statute calls for such 
"interchange" fees to be "reasonable" and "proportional" to the cost of processing debit card 
transactions-whatever that is. 

The prospect of more costly debit card transactions is already prompting financial institntions to 
hike fees on a variety of credit instnunents. Consumers are also likely to face higher interest 
rates and reduced credit options. 

6. Proxy Access Rules 

These regulations, also from the Dodd- Frank law, require finns to include board nominations 
(and proposed ousters) submitted by either an individual shareholder or a shareholder group in 
the proxy materials they assemble and distribute to shareholders. 

At its most fundamental, this regulation presumes that govenunent regulators know better than 
corporate officers and shareholders how to establish governance procedures. And rather than 
allow corporate officers and shareholders to customize procedures to their unique circumstances, 
the proxy access dictate ignores the vast differences an10ng fim1s. 

Proponents ciliim that the new rules will enhance shareholders' rights . But there is no 
constitutional "right" to proxy access. Instead, the rule undennines state law rights of 
shareholders to establish corporate governance procedures. The real beneficiaries of the 
regulation are activists and special interest groups who will now be able to manipulate proxy 
access to focus attention on social and political causes at the expenses of the legitimate business 
concerns of the stockholders. It will also make it easier for predator takeover groups to demand 
that the company purchase their stock holdings at a high premium or face a hostile takeover 
attempt. 
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The rules also invite habitual meddling by regulators in the access disputes that will inevitably 
arise. They have already prompted litigation. 

7. Credit Card Regulation 

The 2009 CARD act imposes federal restrictions on the terms and conditions of credit card 
services by limiting when interest rates may be increased on existing balances, requiring 
financial institutions to lower the interest rates of consumers whose rates had been increased 
when they pay their bills on time for six months, requiring a 45-day notice period for significant 
changes in credit card terms, mandating a 21-day pay period for credit card bills, prohibiting 
assessment of over-limit fees unless the cardholder agrees to allow transactions to go through 
rather than be denied, and requiring gift cards and gift certificates to remain valid for at least five 
years. 

By restricting the ability of financial finns to cover credit risks, the regulations have already 
caused higher interest rates and annual fees and lower credit limits, especially for moderate 
income borrowers. These actions further diminish the access to credit that is necessary for small 
business investment and job growth. As noted by bank analyst Meredith Whitney, "Small 
businesses primarily fund themselves tlU'ough credit cards and loans from local lenders .. .. Those 
same consumers that regulators are trying to help are actually being hurt by a vast reduction in 
available credit." 

8. Phase-Out of Incandescent Light Bulbs 

The Energy Independence and Security Act of2007 imposed stringent efficiency requirements 
that effectively phase out the incandescent bulbs upon which the world has relied upon for more 
than a century. 

Proponents of the phase-out tout the supposed energy-saving attributes of costly compact 
fluorescent bulbs. LED lighting is also gaining favor. But rather than eliminate incandescent 
bulbs, consumers ought to have a choice among all types of lighting the market has to offer. 
Consumer choice and competition will ultimately determine the type of bulbs best suited for 
various applications and family budgets. 

The light bulb regulation is also a job-killer, leading to the closure of the last American light bulb 
factory. (The vast majority of fluorescent bulbs are manufactured in China.) 

9. Appliance Energy Standards 

During the past three decades, Congress has imposed a multitude of energy efficiency standards 
for a host of appliances, including: 

Battery chargers and external power supplies, 

Ceiling fans and ceiling fan light kits, 

• Central air conditioners and heat pumps, 

• Clothes washers and dryers, 
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• Cooking products, 

• Dehumidifiers, 

• Direct heating equipment, 

• Dishwashers, 

• Furnace fans, 

• Furnaces and boilers, 

• Fluorescent and incandescent lamps, 

• Fluorescent lamp ballasts, 

• Plumbing products, 

• Pool heaters, 

• Refrigerators and freezers, 

• Air conditioners, 

• Torchieres, and 

• Water heaters. 

In effect, efficiency standards allow government to control how we clean our clothes, cook our 
food, wash our dishes, and light, heat, and cool our homes. No longer do consumers exercise the 
freedom to balance appliance performance against cost. In many cases, the efficiency standards 
increase the price of appliances by more than consumers will recoup from energy savings. 

Taxpayers also pay heavily through tax credits provided to manufacturers for producing energy­
efficient appliances. Depending on the efficiency of the model and the date of manufacture, 
dishwasher manufacturers can claim a tax credit of $45 to $75 for every new unit. The credit for 
residential or commercial clothes washers ranges from $75 to $250 per unit and for refrigerators 
from $50 to $200 per unit. 

It is also worth noting that consumers actually increase energy consumption when the cost of 
using electricity declines (i.e., greater efficiency). And, by forcing R&D to focus on energy 
efficiency, investment in other product innovations suffers. 

10. Corporate Average Fuel Economy (CAFE) Standards 

New fuel efficiency standards set by the National Highway Traffic Safety Administration and the 
Environmental Protection Agency (EPA) require automakers to attain a fleet-wide average fuel 
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economy level of34.1 miles per gallon (mpg) by model year 2016' for passenger cars, light-duty 
trucks, and medium-duty passenger vehicles. The new regulation-running some 300 pages­
will dictate specific fuel efficiency standards by model type, weighted by sales volume. This will 
require significantly greater investment in re-engineering. 

Justification for CAFE has evolved over time from endi!1g "dependence on foreign oil" to 
reducing air pollution to mitigating global wanning. No matter the intent, problems with the 
regulation abotmd. To the extent the standards increase sticker prices, consumers are more likely 
to hold on to older, less fuel efficient vehicles. A host of research also documents that increased 
fuel efficiency, by lowering the cost of driving, actually increases travel-thereby negating at 
least some of the supposed environmental effects. CAFE standards have also undercut the 
domestic auto industry by forcing production of unprofitable (and less popular) small cars in 
order to offset the fuel efficiency ratings of larger, more profitable models. But most troublesome 
of all is the fact that CAFE standards have resulted in tens of thousands of deaths by constraining 
production oflarger, more protective vehicles. 

11. EPA Endangerment Finding 

The basis for the EPA's regulation of carbon dioxide is the agency's "finding" that so-called 
greenhouse gases are "air pollutants" actionable under the Clean Air Act. In the 2007 case 
Massachusetts v. EPA, the U.S. Supreme Court ruled that such gases fall under agency pUrview 
and within the scope ofthe act. Legislative history says otherwise. 

The EPA has acknowledged that the endangerment finding and concomitant regulations will, for 
tlle first time, impose costly requirements on millions of businesses and other "facilities," 
including apartment buildings, office buildings, and even churches. Farmers will also be 
entangled in the costly regulations. Overall, cumulative gross domestic product losses could 
reach nearly $7 trillion by 2029, and armual job losses could exceed 800,000 in several years. 

Aside from being costly, the "finding" is factually wrong. There is no scientific consensus on the 
theory of anthropogenic climate change, and significant evidence to the contrary exists. The 
agency's endangerment "finding" is all the more suspect given evidence of alleged fraud and 
deception in the very source documents the agency relied upon to reach its conclusions. 

12. Tailpipe Rule 

The EPA's new limits on carbon dioxide (C02) emissions require automakers to achieve a fleet­
wide average 0[50 grams of C02 per mile by 2016 for passenger cars, light-duty trucks, and 

'The EPA has established a slightly more stringent fuel efficiency standard (35.5 mpg) to limit emissions of carbon 
dioxide, which arc directly related to the amount of fuel burned. However, because the EPA will award emissions 
reduction credits for improvements to air conditioning systems-credits that National Highway Traffic Safety 
Administration (NHTSA) is barred from awarding-the two standards are equivalent. 
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medium-duty passenger vehicles. Emissions of C02 are directly related to the volume of fuel 
bwned. Consequently, the emissions standard equates to a fuel efficiency standard of35.5 mpg.2 

The EPA estimates that the emissions crackdown will add about $1,000, on average, to sticker 
prices by 2016. Consumers are thus more likely to hold on to older, more polluting cars. Whether 
consumers wiJl realize cost savings from greater fuel efficiency depends on a host of variables, 
including vehicle type, local temperatures, and driving habits. Having established the emissions 
restrictions on mobile sources, the agency is now authorized to impose C02 controls on all 
manner of "stationary" sources, ranging from the comer bakery to office buildings. 

13. Renewable Fuel Standards (RFS) 

The RFS constitute national quotas on the volume of "renewable fuels," including com, 
sugarcane and cellu losic ethanol, bio-diesel, and biomass that must be blended into 
transportation fuel. The 20 I 0 RFS was set at 12.95 billion gallons and is slated to increase to 36 
biJlion gallons by 2022. For the first time, quotas have been established for specific categories of 
renewable fuels based on projected reductions of greenhouse gas emissions. Of particular note, 
the EPA raised the cap on ethanol, a fuel that is more costly, less efficient, and more poJluting 
than gasoline. 

The RFS represents a massive subsidy by consumers for the "rcncwables" industry. Without 
these subsidies, there is little demand for more costly fuel blends. Moreover, govemment dictates 
on the nation's fuel mix are driven by political considerations more than environmental 
economic outcomes. For example, the artificial demand created by the quotas, in conjunction 
with subsidies, creates powerful incentives to convert sensitive forest land into agriculture; less 
productive farmland is also utilized with increased use of agricultural chemicals. Shifting 
farmland from food crops to com for renewables is also projected to increase food costs by $1 0 
per person per year-{)r $40 for a family of four, according to the EPA. 

14. The Community Reinvcstment Mandatcs 

In response to claims of widespread unjust discrimination in lending ("red-lining"), Congress in 
1977 enacted the Community Reinvestment Act (CRA), which required regulated depository 
institutions to demonstrate that they serve the "convenience and needs" of the communities in 
which they do business. Under the act, all banking institutions insured by the Federal Deposit 
Insurance Corporation must undergo an evaluation to determine compliance based on 12 
assessment factors. 

CRA is based on the obsolete concept of brick-and-mortar bank branches as the only providers 
of deposit and loan services in their geographic areas. In reality, regulators count all online 

'The NHTSA has established a slightly less stringent fuel efficiency standard (34.1 rnpg). Because the EPA will 
award emissions reduction credits for improvements to air conditioning systems--credits that NHTSA is barred 
from awarding- the two standards are equivalent. 
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deposits when calculating a bank's lending obligations-even when the online customer lives 
outside the bank' s service area. 

CRA also discourages banks from locating branches in or near lower-income neighborhoods, 
since that would automatically bring that neighborhood into the bank's assessment area. As a 
result, low- and moderate-income workers may actuallY)lave even less access to needed 
financial services. 

15. Section 404 Financial Reporting Requirements (Sarbanes-Oxlcy) 

Section 404 of the Public Company Accounting Reform and Investor Protection Act of 2002 
(Sarbanes-Oxley) requires publicly traded companies to undertake both internal and external 
audits of financial reporting systems and submit reports describing the scope and adequacy of its 
procedures to the Security and Exchange Commission (and distribute the findings to investors 
and include it in the fum's annual report). 

The regulation was prompted by the accounting failures of Enron and WoridCom, as well as the 
prosecution and subsequent dissolution of accounting giant Arthur Andersen. According to the 
Institute ofInternal Auditors, Section 404 is intended to provide "a level of comfort with respect 
to the reliability of future financial statements assuming there is no significant change in the 
quality of the system of internal contro!." 

However, compliance with Section 404 has imposed significant costs on firms that likely 
outweigh the benefits of the additional reporting- particularly for smaller companies and 
companies of any size that are considering going public. To some extent, this reflects the shift of 
responsibility for internal financia l controls from the chief finaIlcial officer to the chief executive 
officer and the resulting heightened caution in financial oversight. External auditors are likewise 
questioning every detail of financial accounting, performing far more extensive and complex 
audits than ever before. 

16. Network Neutrality 

The Federal Communications Commission (FCC) on December 21 adopted "network neutrality" 
regulations in defiance of both Congress and a federal appeals court. The new rules restrict how 
Internet service providers such as Comcast or Verizon manage the digital transmissions flowing 
through their networks. The new rules would hobble the ability of network owners to efficiently 
manage traffic flows and chill the investment needed to keep the Internet growing. The end 
result: a slower and less dynamic Web. In addition, the rules give the government a role in 
deciding how content is treated on the Web, potentially threatening the free flow of information. 

17. FCC Media Ownership Rules 

The FCC enforces a variety of Hmits on ownership of media outlets. Among these are a ban on 
joint ownership of a newspaper and broadcast station in the same market, limits on the nwnber of 
local stations owned by a network, and limits on the number of stations in a market that can be 
owned by the same fum. The FCC is required by law to review these rules every four years and 
recently started its latest quadrennial review. 
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Most of these rules are decades old, dating back as far as 1941. The media world, however, has 
changed dramatically since that time. Rather than relying on a limited nwnber of broadcast 
stations and newspapers, consumers today enjoy hundreds of channels offered by a multitude of 
service providers, and-increasingly- virtually unlimited information sources on the Internet. At 
the same time, many traditional sources of information- newspapers in particular- have lost 
their dominance, with many facing bankruptcy. ' 

In such a world, ownership restrictions on media outlets make little sense. Any competitive 
problems that may arise can be addressed under existing antitrust law enforced by the 
Department of Justice and the Federal Trade Commission. 

18. FCC Merger Review Authority 

Under current law, the FCC must approve all transfers of radio spectrwn licenses and 
telecommunications operating certificates. For practical purposes, tlus means that mergers and 
acquisitions involving broadcasters and telecommunications firms must be approved by the FCC. 
Such transactions, however, are also thoroughly reviewed by antitrust authorities at either the 
Federal Trade Commission or the Department of Justice. This redundant review has been 
defended on the grounds that the standard used by the FCC-whether the merger serves the 
"public interest, convenience, and necessity"-is different than that applied by antitrust 
authorities, which is focused on market competition. 

In most cases, however, the primary issue in the FCC review, despite the different standard, is 
consumer choice and competition: This makes the FCC's review redundant; it does not add 
anything to the analysis of antitrust autllorities. It does, however, impose delays on time-sensitive 
business transactions . 

The "public interest" standard allows the FCC to consider broader issues than competition. But 
what exactly those issues are is ambiguous. While concepts such as "diversity" and "universal 
service" have been cited, the "public interest" standard itself is notoriously vague and arbitrary. 
As a result, the FCC wields almost unlimited discretion in reviewing mergers, which allows the 
agency to use merger review to promote its own pet causes. Although mergers are rarely rejected 
outright, the FCC frequently 'imposes extensive conditions on a merger, routinely including 
service restrictions or mandates only tangentially related to the merger. 

Most recently, for example, the FCC has been considering the proposed merger of,Comcast and 
NBC. Even though the two firms largely do not compete against each other, the commission is 
looking to condition its merger approval on regulation of NBC TV programming sales and 
impose mandates on how Com cast sells broadband Internet service. 

19. Dairy Price Controls 

U.S. consumers pay inflated prices for dairy products due to a variety offederal programs that 
manipulate the supply and demand of dairy products. The Department of Agriculture, for 
example, issues "Milk Marketing Orders" that set the milk prices tlmt processors must pay based 
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on the products they make. Dairy farmers in each of the 10 government-drawn regions then split 
the proceeds---effectively constituting a cartel. 

To maintain demand for dairy products- and thus higher prices-the goverrunent also purchases 
cheese, butter, and nonfat dry milk through its Price Support Program. 

The program adds up to huge wealth redistribution fronfconsumers and taxpayers to dairy 
farmers. Not only are the costs of dairy products higher, but so too are the prices for every 
product made with dairy ingredients. 

20. Sugar Protectionism 

The byzantine system of price supports and subsidies for domestic sugar production dates to 
1789, when the U.S. first imposed tariffs on sugar imports. Tariffs remain in place, along with 
government-backed loans to sugar processors that require repayment only if the price of sugar 
exceeds a floor price set by the Department of Agriculture. Inflated sugar prices are also 
maintained by production quotas (a.k.a. "marketing allotments"), while in some instances, the 
government pays processors to dump inventory to reduce supply, thereby maintaining higher 
prices. Most recently, the 2008 farm bill authorized the government to purchase "excess" sugar 
imports that would otherwise dilute the market share of domestic suppliers. The "excess" impOlts 
are sold-at a loss-to ethanol producers. 

These various schemes are responsible for steep declines in U.S. industries that utilize sugar in 
their products . They are drawn instead to Canada, where sugar prices are less than half that in 
U.S., while they're a third cheaper in Mexico. Consequently, for each job in sugar production 
"saved" through subsidies and price supports, nearly three confectionary manufacturing jobs are 
lost as American companies relocate abroad, according to the Department of Commerce. 

Please feel free to contact us for additional information. 

Sincerely, 

James Gattuso 

Senior Research Fellow in Regulatory Policy 

Diane Katz 

Research Fellow in Regulatory Policy 



Conoc6Phillips 

January 5, 20 II 

The Honorable Darrell [ssa, Chainnan 
United States House of Representatives 
Committee on Oversight and Govenunent Refonn 
2157 Raybum House Office Building 
Washington, DC 20515-6143 

Dear Chainnan Issa: 

Red Cavaney 
Senior Vice President, Government Affairs 
ConocoPhillips Company 
1776 Eye Street, N.W. Suite 700 
Washington, D.C. 20006 
202-833-0900 

This letter is in response to the Committee on Oversight and Govenunent RefolTll's request for regulatory 
infonnation that negatively impacts the economy and jobs, dated December 10,2010. We appreciate the 
Committee's desire to understand the current oi l and natural gas industry'S regulatory state. 

As requested, ConocoPhillips is providing a list of existing and proposed regulations that we believe can 
negatively impact jobs in our industry. Individual regulations are categorized by major disciplines, but 
they are not listed in any particular order. 

While the attached list of regulations is significant in scope, it is not a complete list of all federal 
regulations with which the company must comply. We also note that state and local regulations add 
further complexity to our business. Consequently, ConocoPhillips seeks to ensure that regulations are 
constmctive and effective, while avoiding duplication or connict to the greatest extent possible. 

ConocoPhillips remains committed to cont inued engagement with the United States House of 
Representatives on this important matter and I trust you will fmd our response useful as the Committee 
begins to examine regulations that negatively impact the economy and jobs. Thank you for this 
opportunity to present ConocoPhillips' concems and we will foLlow up with a more infonnative 
summation of federal regulatory challenges in the near future. 

Yours sincerely, 

Red Cavaney 
Senior Vice President 
Govemmenl Affairs 

cc: The Honorable Edolphus Towns 
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ConocoPhillips has identified the followin g existing and proposed regulations that can negatively impact 
the economy and job growth: 

Financial Reform 
• 

• 
• 

Disclosure of payments by resource extraction issuers to the U.S. Securities & Exchange 
Commission 
New Commodity Futures Trading Commission defin itions of specific financial transactions 
Commodity Futures Trading Commission registration and regulation of , Swap Dealers' and 
'Major Swap Participants' 

Environmental & C limate C hange 
• Revisions to National Ambient Air Quality Standards, intending to tighten current ozone 

standards, would necessitate further regulatory actions by individual states and have far-reaching 
effects on the economy and jobs 

• Potential regulation of oil & gas exploration and production operations under New Source 
Review, Prevention of Significant Deterioration and Maximum Achievable Control Technology 

• Prolonged uncertainty on emission control technologies and work practice requirements 
associated with New Source Perfonnance Standards updates are delaying refinery projects 

• Delays and changes to proposed Maximum Achievable Control Technology requirements 
affecting refinery heaters and boilers 

• Pennitting greenhouse gases (GHGs) from stationary sources through existing Clean Air Act 
regulations that were designed for traditional air pollutants, including the New Source Review 
Prevention of SigJlificant Deterioration, Title Y, New Source Pertannance Standards and other 
regulations (also referred to as the GHG Tailoring Rule) 

• Mandatory greenhouse gas reporting mles for exploration and production operations requiring 
detai led inventory and report ing of emissions, including fugiti ve methane emissions 

• Interpretation of Outer Continental Shelf air pollution compliance within 25 miles of States' 
seaward boundaries 

• Development of new mles under the Clean Water Act for cooling water intake structures at 
existing refineries and other facilities 

• Altered pennitting under the Safe Dlinking Water Act when diesel is used in hydraulic fracturing 
operations 

• 

• 

• 

• 

• 

Reconsideration of exemptions under the Resource Conservation and Recovery Act for hazardous 
wastes associated with exploration and production operations 
Potentially significant changes to major stationary source detenninations which affect penn it 
requi rements for exploration and production activities (ie. withdrawal ofWehnlll1 memo) 
Increasing proposals for determinations and listings of additional endangered and threatened 
species and adding climate change affects on habitats to existing criteria for consideration 
Impact of the Council on Environmental Quali ty's published guidance to federal agencies on how 
to evaluate the effects of climate change/greenhouse gases, and consider opportunities to mitigate 
them, under National Environmental Protection Act reviews 
Expansive information request from rermeries under Risk and Technology Review protocols to 
assess remaining ri sk of hazardous air pollutants and consider further tec\mology improvements 
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Oil & Gas Exploration and Production 

• Bureau of Land Management instruction memorandum significantly modifies existing leasing 
policies and effectively restricts or delays access for oi l and gas development 

• Bureau of Land Management directive designating areas having wildemess characteristics as 
"wild lands" which could place more federal lands with oil and gas resource potential off-limits 
to development 

• Awaiting Bureau of Land Management's implementation of inspe.ction fee program for current 
oil and gas leases based on the number of active and inactive wells 

• Numerous regulations on new offshore procedures by the Bureau of Ocean Energy Management 
Regulation and Enforcement, including but not limited to the Drilling Safety Rule, Oil Spill 
Prevention Plans, Safety and Environmental Systems Rule and Worst Case Discharge 
Calculations, are causing permitting and development delays 

• Council on Environmental Quality's guidance requiring federal agencies to review and seek 
public input on previously approved actions erodes the efficiencies of categorical exclusions to 
comply with Ule National Environmental Policy Act 

• Occupational Safety and Health Administration 's proposed reinterpretation of noise standards to 
require "technically feasible", rather than "economically feasible", engineering controls 

• New regulations on air emissions from portable and temporary sources 

Fuel Standards 
• Potential for overlaying a national Low Carbon Fuel Standard in addition to the existing 

Renewable Fuel Standard with both standards being extraordinarily challenged technologically 
and economically. 

• Premature waiver of 10% ethanol blending limit in gasoline, allowing up to 15% by volume, 
inadequately protects consumers from vehicle and equipment malfunctions and distorts the fuel 
supply chain which is already highly fragmented 
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Peter H. Lawson 
Vice President 
Government Relations 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 

. Washington, D.C. 20515 

Dear Chairman Issa: 

1350 I Street, NW 
Suite 450 
Washington, D.C. 20005 

January 12, 2011 

Thank you for your December 8, 2010 letter inviting Ford to identify regulations that negatively 
impact the economy and jobs in the automotive industry. 

As the Alliance of Automobile Manufacturers (All iance) has explained in a letter dated 
January 11, the auto industry's key concern is the need for a single national program regulating 
motor vehicle fuel economy and greenhouse gas (GHG) emissions. At present, there are 
regulations in place that enable us to have a single national program for the 2012 through 2016 
model years. At the state level, however, an effort is underway to promulgate state-specific 
motor vehicle GHG standards for 2017 and beyond. If such state regulations go forward, it 
would be contrary to the national interest in maintaining a single national program for motor 
vehicle fuel economy and GHG standards. 

Background: "One National Program" 

Since the 1970s, the National Highway Traffic Safety Administration (NHTSA) has been setting 
nationwide Corporate Average Fuel Economy (CAFE) standards for vehicles sold throughout 
the U.S. , pursuant to the Energy Policy and Conservation Act (EPCA). In 2007, the Supreme 
Court held in Massachusetts v. EPA that greenhouse gases such as carbon dioxide (C02) are 
pollutants subject to regulation by EPA under the Clean Air Act (CAA). This decision created the 
basis for regulatory coordination between NHTSA and EPA. The primary greenhouse gas 
emitted by automobiles is carbon dioxide (C02), and the amount of CO2 emitted by automobiles 
is directly proportional to the amount of fuel consumed. Thus, standards regulating CO2 

emissions from automobiles are essentially fuel economy standards by another name. 

NHTSA and EPA are in a position to coordinate their efforts and develop harmonized federal fuel 
economy and GHG standards. In fact, they have already done so in a joint ru lemaking 
published in May, 2010, setting vehicle fuel economy and GHG standards for the 2012-2016 
model years. This joint rulemaking , which we refer to as "One National Program," enables 
manufacturers to build a single fleet of vehicles that meets both the NHTSA and EPA standards 
and that can be sold nationwide. 



The Problem: State Regulations That Would Interfere With "One National Program" 

Our paramount concern is that California may set competing 2017-2025 vehicle GHG standards 
that would be enforced by individual states or groups of states. If enacted and enforced, such 
state regulations would 1) undermine the One National Program framework, andlor 2) result in a 
single state setting national policy with respect to fuel economy and GHG emissions. 

In 2004, the California Air Resources Board (CARB) adopted state-specific GHG standards for 
motor vehicles covering the 2009-2016·model years . These standards differed in structure and 
stringency from the federal CAFE standards, and they would have applied only to vehicles sold 
in California and states adopting the California program. The California GHG standards were 
eventually adopted by some thirteen other states as well. The enforcement of these state­
specific standards would have had a detrimental impact on the auto industry, and the 8 million 
jobs it directly supports, by forcing manufacturers to comply with incompatible state and federal 
GHG regulations. 

The Alliance, the Association of International Automobile Manufacturers, the National 
Automobile Dealers Association, and various individual dealers pursued litigation in several 
jurisdictions to overturn state vehicle GHG standards on the grounds that they are preempted by 
EPCA, which specifically prohibits state laws and regulations "related to" fuel economy 
standards. This litigation was at the appellate stage when the Obama Administration intervened 
to broker a temporary solution to the problem. In May 2009, President Obama announced a 
compromise establishing One National Program, in order to avoid a confusing patchwork of fuel 
economy and GHG regulations . Under the compromise, EPA and NHTSA agreed to conduct a 
joint rulemaking to establish 2012-2016 CO2 standards and fuel economy standards that align 
with each other-these are the May 2010 federal standards already mentioned above. In 
addition, California agreed to modify its regulations to provide that compliance with the 2012-
2016 federal requirements will constitute compliance with the California GHG regulations for 
California and other states that adopted California's requirements. As a condition to achieving 
One National Program, automobile manufacturers were required to dismiss the litigation 
challenging the state GHG standards. The compromise held promise that the One National 
Program approach would become the established framework for setting motor vehicle fuel 
economy and GHG standards for the future. 

The One National Program announcement did not address model year 2017 and beyond. 
Unfortunately, California seems to be taking steps toward developing a new set of state-specific 
GHG standards that would take effect beginning with the 2017 model year. CARB has indicated 
that proposed new state GHG regulations covering model years 2017-2025 will be issued in the 
spring of this year, well in advance of the process underway at NHTSA and EPA, and the Board 
is planning to hold a hearing on these regulations in April.' 

, In order to be enforceable, any new GHG rules adopted by California would need to receive a waiver of 
preemption from EPA pursuant to Seclion 209 of the CAA. The 2009-2016 California GHG rules received 
such a waiver of preemption from EPA in June 2009, although they are not being enforced against 
manufaclurers complying wilh the federal slandards during the 2012-2016 model years. 
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Ford believes it is essential that the One National Program framework be maintained for 
establishing vehicle fuel economy and GHG emission standards. Limiting greenhouse gas 
emissions is a policy issue that requires national solutions. State-specific vehicle GHG 
standards would be inherently incompatible with federal standards and would subdivide the U.S. 
market for motor veh icles. The potential impacts and costs of such standards include the 
following: 

• Adversely impacting automotive-related employment in states not adopting the California 
standards 

• Forcing dealers in affected states to restrict, ration, or eliminate sales of selected models 
• Forcing manufacturers to reduce or eliminate production of selected models 
• Reducing the selection of vehicles available to consumers in affected states 

A reasonable and effective single national program is the best way to preserve U.S. jobs, avoid 
economic harm, and protect consumer choice. If California moves ahead with motor vehicle 
GHG regulations for 2017-2025, it would harm these important national interests. 

Sincerely, 

Peter H. Lawson 
Vice President 
Government Relations 
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MURRAY ENERGY CORPORATION 

ROBERT E. MURRAY 
Chairman, President & Chief Executive Officer 

The Honorable Darrell E. Issa 
Ranking Member 

56854 PLEASANT RIDGE ROAD 
ALLEDONIA, OHIO 43902 

December 31, 20 10 

House Committee on Oversight and Government Reform 
2157 Rayburn HOB 
Washington, DC 20515 

Dear Ranking Member Issa: 

PHONE (740) 926-1351 
FAX (740) 926-1615 

We are writing in response to your letter of December 8, 20 10, which expressed the 
interest of the House Committee on Oversight and Government Reform ("Committee") in 
learning more about impacts from certain government regulations, and particularly those of the 
Obama Administration's United States Environmental Protection Agency ("USEPA"). 

Congressman Issa, your interest in this effort is to be lauded, and we appreciate your 
reaching out to help hard working Americans in the private sector, such as the 3,000 employees 
of Murray Energy Corporation, a coal mining company, whose jobs and lives are being 
destroyed by Mr. Obama and his out-of-control, radical USEPA and his appointees to it. 

It is a disaster to see our jobs eliminated in the coal mines for little or no environmental 
benefit. Our people only want to work in honor and dignity, and Mr_ Obama and his USEPA 
bureaucrats are attempting to destroy the use of coal and the lives of their families. Coal supplies 
fifty percent (50%) of the electricity generated in America, and coal-fired electricity is about 
one-third (1/3) of the cost of electricity produced from any other source. We are going to see 
people on fixed incomes, poor families and manufacturers of world competing products severely 
and adversely impacted. 

In order to assist in the work of your Committee, here are the primary regulations or 
undertakings by Mr. Obama and the USEPA, both existing and proposed, that are negatively 
impacting the domestic coal industry; or soon will: 

I. USEP A Endangerment Finding and Green House Gas Regulations 

2. Clean Air Transport Rule Implementation 

3. Clean Water Act Permitting Flaws (Sections 402 and 404) 
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4. Coal Combustion Residuals (Coal Ash) Proposed Ruling 

5. Maximum Achievable Control Technology Implementation for Power Plants 

6. Promulgation of Proposed Emissions Standards for Petroleum Refineries and Fossil 
Fuel Power Plants 

7. National Ambient Air Quality Standards ("NAAQS") for Ozone Implementation 

8. NAAQS for Particulate Matter Ruling 

9. Secondary NAAQS for N02 and SOx Regulation 

We have also attached a document that describes most of these regulatory problems with 
the Obama USEPA and rules that it is promulgating illegally and without any Congressional 
oversight. 

Your correspondence also requests input on how to reform specific regulatory proposals 
by the USEPA and Mr. Obama. One of the first proposals planned by the USEPA is to move 
forward with implementation of the Clean Air Transport Rule, which must include cbanges that 
allow for more time for United States companies to comply along with the creation of a clear 
interstate trading system to lessen the significant costs that would otherwise affect millions of 
ratepayers in a number of states. This is just one example, and the attachment to this letter more 
fully explains the problems and some solutions and why the involvement of Congress is so 
important at this time. 

Again, Ranking Member Issa, thank you for this opportunity to share some of our 
thoughts about specific regulations that are in place, or are being planned, that disastrously affect 
the coal industry and related parts of the energy sector. America, our industry and jobs, are 
under siege by Mr. Obama and his USEP A. They must be stopped immediately. I, personally, 
am here to continue to help this effort and you in any possible way. 

REM:jas 
Attachment 

Sincerely, 

MURRAY ENERGY CORPORATION 

Robert E. Murray 
Chairman, President and Chief Executive Officer 



MAJOR ISSUE ~ AFFECTING THE COAL INDUSTRY 

The Facts About Coal: II the United States, coal provides nearly 50% of the country's 
electricity supply, powering vcr 600 electric power plants. Coal is the most abundant fossil fuel 
produced in the United Stat s with coal currently being mined in 26 states across the nation. 
Approximately 95% or the ~ al used in the United States is used for generating electricity. Coal 
is also used as Il basic energ) source in steel production, cement manufacturing. and in the paper 
industry. Its affordllbility al,d abundance, and the important American jobs it supports, will 
continue to make coal a vital ~omestic resource for decades. 

The Attack on Coal: Over e last two years, the nation's coal industry has been the target ofa 
calculated effort by the 0' ama Administration, the EPA and others to force utilities and 
manufacturers to abandon co~l as a fuel source with the objective of eliminating the use of coal 
(and tbe coal industry) in II c very near future. The coordinated attacks on the industry are 
focused on every aspect of coal use: from the mining and processing of coal, to the Use or 
burning of coal, to the storag~ of residual coal ash from boilers. These reckless and shortsighted 
efforts will seriously jeoplll~ize the reliability of the nation's electrical grid and are being 
undertaken without regard fa what is in the best interests of the nation and without consideration 
for the hundreds of thousanru of direct and indirect jobs that will be lost if such efforts succeed. 

Below are some of the m~ t important issues affecting the coal industry, its partners, and 
consumers today. 

Issue 1: EPA Re!!Ul tions and Rulemakin2s 

nll.'lcription: At this time, there are several significanr and complex regulations that are 
either currently in ffect or that have been proposed by tbe EPA concerning the 
regulation of Greenh use Gases (GHGs) and other regulations ,mder the Clean Air Act 
that will have a seriou impact on the coal industry. A few of the most important include: 

> EPA ElldlUl",,,rmtnt .~, ... - In December 2009, the EPA released its Endangerment 
Finding for GHGs fol owed quickly thereafter by the EPA's release oflhe Tailpipe Rule. 
Tailoring Rule and T /ning Rule in 20\0. These actions by the EPA are part of an EPA 
effort to develop ard implement a costly economy-\vide GHG regulatory scheme 
completely without II e oversight Or involvement by any state govonunent or the U.S. 
Congress. These ae 'ons by the EPA represent an unprecedented expansion of EPA 
authority beyond its pstorica1 role of protecting the environment to now attempting to 
control the United S ate's economy by picking and choosing which businesses and 
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industries SlllVi ve an prosper and which businesses and industries are eliminated. It is 
important to note tru t the Endangennent Finding relied neAl:ly exclusively on climate 
reports compiled by ~ e Intergovernmental Panel on Climate Change (!PCC) aliliough the 
accuracy and scientif c integrity of !PCC's assessments and reports has been called into 
doubt by ilie release fmaterials from the University of East Anglia's Climatic Research 
Unit. The controvers over evidence tending to show that the IPCC assessments lacked a 
valid, scientific fow dation has been referred to as "Climategate." The States of 
Alabama, Virginia a "d Texas along with several organizations, including the U.S. 
Chamber of Comme ce, are participating in lawsuits challenging the Endangennent 
Finding and related Tf guIations. 

» EPA TraD5Dort Rul - In Juiy 2010, the EPA proposed ilie so-called Transport Rule to 
replace the EPA's 20 5 Clean Air Interstate Rule (CAIR) in a wholesale manner. Once 
finalized, the Transpo rt Rule will restrict the interstate transport of power plant emissions 
by significantly lirni ing emissions from coal fired electric generation units within 31 
midwestern, southern and eastern states plus the District of Columbia. The Transport 
Rule is part of 1\ sui\( of regulatory actions by the EPA aimed at curhing emissions from 
coal-flred power plat Is through the elimination of the use of coal for the generation of 
electricity. The Tran port Rule will also result in the shuttering of a number of coal-fired 
power plants thereby placing the nation'S electrical grid at risk. The EPA projects that 
the annual direct cost to the power sector of complying with the Transport Rule will be 
$2.8 billion - a figur that grossly underestimates the actual costs. Many believe that 
CAIR is sufficient to chieve the same reductions in eroiSllions as the Transport Rule in a 
more balanced, pmc . cal and less costly manner that does not seek to penaii26 and 
eliminate the coal lnd stry. 

» EPA's National Am ient Air Oualitv Standards (Nfl. A.O~' for ,.. The EPA has 
announced proposed evisions to the NAAQS for ozone. The proposed ozone standards 
are more stringent rufd will result in new nonattairunent area designations across the 
United States that wil impact the coal industry by preventing both expansion of existing 
projects and investme~t in Ilew projects therehy impeding job creation. Additionally, the 
EPA's proposal for 1\ trieter ozone standard will slow down economic growili, diminish 
the international com etiveness of U.S. industries and drive down u.s. energy supplies. 
The new more string nt standards could cost hundreds of rural American counties, and 
those counties that ha e a strong manufacturing base, millions of dollars in fines . 

-/' Action: We ~ ie members of Congress to take a close look at how the foregoing 
regulations and propo ais will impact ilieir constituents. The EPA is using the Clean Air 
Aot to aggressively p ace controls on all sectors of the U.S. economy. In particular, we 
request that Congress first pass legislation imposing a moratorium on EPA's actions to 
allow time to comple e detailed studies and analyses of the cumulative effects of EPA's 
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Endangerment Findir g, Transport Rule and related regulations on the United States' 
economy, including 'mpacts to jobs, the electrical grid, individual industries, and 
ultimately the Ameri :an. people. In addition, any regulation of GHGs must allow for 
interstate trading of credits and the extension of the' regulatory deadlines to ensure 
existing technologies an meet pollution limits at a reasonable cost. In Congress, recent 
bipartisan efforts in both the House and Senate sought to either remove the EPA's 
authority to regulate 3HGs under the Clean Air Act (authored by Senator Murkowskil 
Representatives Porn oy and Peterson) or to put these regulations on hold for two years 
(authored by Senator Rockefeller). Similar legislation should be introduced in the 1 12th 

Congress and deservrcontinUed bipartisan support. Detailed oversight of all of the EP A 
regulations and their ' pact onjobs must be conducted. 

Issue 2; COD2ressio al Can-and-Trade Le!!islative Efforts 

~ Description: In June 2009 during the I 11th Congress, the House of Representatives 
passed H.R. 2454 (W oonan-Markoy Bill) which would have created a GHG cap and tax 
system across the entire economy. However, this effort was not considered by the 
Senate because it be~e clear to many Members that the legislation was rife wilh 
potential for abuse a~d would have cost consumers in the midwest and other states 
thousands of dollars year on their electricity bill. Still, the Obama Administration 's 
EPA continues to IT ove forward with efforts to illegally and unilaterally, without 
Congressional author ty, develop and implement a new nationwide GHG regulatory 
scheme. These unba! anced and short-sighted actions by the EPA have the potential to 
cause severe economi hann to the country through the destruction of jobs, elimination of 
entire industries, and lfuSe increases in energy costs across the nation. 

,/' Actioni We support the introduction of legislation in the 112dt Congress to 
impose a moratorium pn the EPA's actions to allow time to oomplete detailed studies and 
analyses of the cumuJ~tive effects of EPA's . Endangerment Finding, Transport Rule and 
related regulations on the United States' economy, Including impacts to jobs, individual 
industries, the electri III grid, and ultimately the American people. More importantly, 
given the tremendous nationwide ramifications of implementing a new GHG regulatory 
scheme, we support tl e principle that tho decision of whether or not to implement such a 
scheme should be left to the United States Congress - not an unelected body such as the 
EPA. Accordingly, a Ploratorium on the EPA's actions is required in order to allow time 
to complete the detail d analyses of the cumulative effects of the EPA's actions over the 
last two years. The re~lting data and information can then be used to inform the national 
debate as to the need ~dJor structure of any GHG regulatory scheme. 
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Issue 3: Clean Water Act Section 402 and 404 Permits 

J;> Description: Clean Vater Act Section 402 permits govern the discharge of pollutants 
into waters of the U ited States while Section 404 permits allow for the placement of 
dredge and fill materi ill in waters of the United States. TIle ability to obtain Section 402 
and Section 404 pern ·ts in a timely and predictable manner is an absolute necessity for 
conducting all types f coal mining activities - underground mining, surface mining, and 
coal cleaning and prE:] aration operations. Starting shortly after the Obaml1 Administration 
took office in early 009, the EPA undertook to significantly alter the process for the 
issuance of both 402 nd 404 permits. Even though Section 404 permits are issued by the 
u.s. Army Corps of Engineers with the EPA historically having a limited role in the 
Section 404 pennitti g process, the EPA objected to several proposed mining projects 
leading to extreme d lays or outright permit denials. Further, even though the Clean 
Water Act grants ene state in the first instance sole regulatory autllority to promulgate 
water quality standar Is to be applicable within individual states, the EPA has attempted 
to develop and appl its own water quality standards in direct violation of the Clean 
Water Act. These a lions by the EPA have effectively created a moratorium on the 
issuance of Section 02 and Section 404 permits for coal mining operations in the 
Appalachian states, plrticularly Ohio, West Virginia and Kentucky. In fact, the EPA is 
now holding up over two hundred Section 402 aud Section 404 permits and have been 
doing so in SOme case for OVer .. yenr. 

Action: Each Section 402 and Section 404 permit request has its own unique and 
technical aspects tha require review. Still, arbitrarily putting a hold on hundreds of 
legitimate pennit apt lications is putting thousands of hardworking Americans on the 
sidelines in a struggling economy. If there are mine operations and miners that are 
affected in your state it is important that you encournge the EPA to stop its effort to 
impose its own gui< elines and regulations on the Section 402 and 404 permitting 
processes in violalio of the Clean Water Act and to move forward with lts permit 
reviews without und~F dell\ys. The Obllnta Administration's EPA is hiding behind the 
claim that they are '~till reviewing the permits" in an effort to delay the permitting 
process and increase osts significantly for coal companies with the ultimate objective of 
forcing coal compani s to abandon coal mining projects altogether which will lead to the 
eventual destruction o~the eon! industry in the United States. 
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Issue 4: Coal AshJ!! ~rulation 

Description: The COlbUStiOn of coal at power plants produces several residual materials 
that together are ofte~ referred to as "coal ash." Electric power plants typically dispose of 
coal ash in impoundr ents situated near the plant Coal ash also has beneficial uses in 
other industries. Fo el\arnple, coal ash is used by coal companies in mining and 
reclamation activities including use of coal as for mine reclamation and s\lbsidence 
control, soil additive , neutralizing acid mine drainage, road stabilization, and otber 
beneficial uses. In Ju e 2010, the EPA pUblished a proposed rule that would regulate the 
disposal of coal ash ~om electric utilities and independent power producers under the 
ResoUlce COllServatio~ and Recovery Act (RCM). The EPA has suggested two options 
for regulating coal as ~ under RCM. The first, regulating coal ash under Subtitle C of 
RCM, would c1assi fy coal ash as a "hazardous waste." Regulating coal ash under 
Subtitle D of ReRA would classify the material as non-hazardous waste. Subtide C 
classification would ave many negative impacts for the coal industry, electric utility 
industry. and a nurn er of other industries leading to increased costs for energy and 
durable goods to the foDswner. Labeling coal asb as a bazardous waste will also make 
the material much les attractive to the important recycling industry. Today, 43% of nil 
coal ash is re-used, often to produce road base materials, concrete, cement, and 
wallboard, Declarin coal ash, which has been used safely for decades, as "hazardous" 
not only hurts the coa and utility industries but 1I1so the road builders and home builders, 
further destroying the !economic recovery. 

Action: Earli fr tbis year, a bipartisan group of Members of Congress opposed the 
regulation of coal as as a hazardous waste under Subtitle C of ReRA. You should 
support the effort to a 'oid regulation of coal ash as a hazardous waste and encourage the 
EPA to work with Individual states to develop an appropriate framework for the 
regulation of coal asl as a non-hazardous waste that is protective of public health and 
continues to promote ihe recycling and beneficial use of coni ash. In addition, you should 
support a detenninati( n that the federal Office of Surface Mining is the proper agency for 
issuing any new fed ral regulations governing the use or storage of coal ash at coal 
mining and reclamati!~ operations. 

Issue 5: Renewable 'Electricitv Standard 

Description: In the last few Congresses, legislation has beeu introduced (commonly 
called the Renewable ~Iectricity Standard, or RES) that requires 1\ specific percentage of 
electricity to be prod ced from renewable sources of energy. Definitions of what can 
qualify as "renewable vary slightly but include wind, solar, geothermal, tidal, and small 
hydropower resource. Recent efforts have passed the House of Representatives that 
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would have mandateli 15% ofilie U.S. energy portfolio come from renewable sources by 
the year 2020, with a portion of iliat percentage coming from energy efficiency 
improvements if nee. ssary, The Senate Energy and Natural Resources Committee also 
moved similar legisl ~on, but it did not see action on the Senate floor. Currently, the 
total domestic electri ity powered by renewable resources in ilie United States is around 
7%. Mandating an Illis of the levels considered by Congress will result in shifting 
energy inputs to less ffordable or efficient options, resulting in drastically higher prices 
for consumers. Furtl cr, it creates winners and losers at the state level based upon the 
electricity generating papabilities of each individual state. There is also the potential for 
action in Congress 0 a "clean energy standard,' which includes clean coal and nuclear 
power as eligible sOllIFes to achieve an energy portfolio mandate. 

Action: Any ~ES distort$ the market and picks winners and losers for domestic 
energy production. n addition, over twenty-five states, including Ohio, New Jersey, 
Texas and Mirmesota have already adopted ilieir own RES tailored specifically to their 
own needs and generating capabilities. As a result, establishing a new federal RES 
standard would be dllPlicative in many cases making a one-size-fits-all approach at the 
national level counte -productive, costly, inefficient and unfltir to many states. Going 
forward, unrealistic w d costly federal government mandates should be opposed so as not 
to place new costs on the backs of American consumers. 

Issue 6: Clean Coal T'echnolo1!.Y 

Description: Since e passage of the Clean Air Act Amendments in 1990, there have 
been a number of c1 an coal technology advancement efforts, meanJng technology that 
reduces the pollutant associated with the burning of coal. There are already more than 
$12 billion in clean (> at technology research projects underway across the United States. 
One of the most co nmonly discussed large-scale clean coal technologies is carbon 
capture and storage CCS). The goal of CCS is to capture carbon dioxide (COl) at 
industrial SOUrces suc as coal burning power plants. The CO, is compressed and then 
injected and stored blow groWld in geologic formations. There are three large CCS 
demonstration project operating in the U.S., but it is important to note that the procedure 
has not been applied 0 any large-scale electricity generation projects thus far due to a 
number ofinfrastructtil'e, cost, and legal impediments. 

yI' Action: Signi~cant funding is required in order to make necessary advancements 
in CCS, as the techno ogy is not ready for commercial applications. Various studies have 
indicated that around $8 billion in necessary research and development funds is needed 
over the next 15-20 ears to approach commercial deployment of CCS. As such, it is 
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important that no G G emission reduction programg or regulations take effect which 
assumes CCS will be available in the near term. For example, climate legislation 
proposed in the last (!ongress required that emissions reductions by coal burning power 
plants start in 2013 • which is a minimum of ten years before CCS would be availabie. 
The authors of the Ie ~siation claimed the CCS provisions in the legislation would save 
coal jobs, but the rea ity is the jobs would have completely disappeared long before the 
CCS teohnology woula be available. 

Conclusion: It is clear th t the EPA is consistently exceeding the boundaries of its legal 
authority in the slew of rules actions and strategies undertaken or put forth by the agency in the 
last two years • while sin ultaneously interfering with processes and issues that are the 
responsibility of other federa agencies. These reoent rules, actions and strategies are clearly part 
of a deliberate and calculate. attempt by the Obama Administration to force electric utilities to 
abandon coal as a fuel SOUribY making it too expensive for utilities to bwn coal- all without 
any regard for the enonni of the destructive consequences such actions will have On the 
nation's economy and the co industry. Accordingly, assertive steps must be taken in Congress 
to conduct pointed, thought~l oversight of the EPA with regard to these actions and rules and 
their impacts on coal mining, manufacturing, power producers, the agricultural sector, thousands 
of small businesses, and mil ions of American consumers. TIle first step in this process is for 
Congress to pass legislation i~posing a moratorium on EPA's actions to allow time to complete 
detailed studies and analys s of the cumulative effects of EPA's Endangennent Finding, 
Transport Rule and related re~ations on the United States' economy, including impacts to jobs, 
individual industries, the el~tricaJ grid, and ultimately the American people. In addition, 
funding for EPA and other ~eral agencies bent on creating stacks of burdensome regulations 
should also be decreased, res ~ting in savings to taxpayers while bolstering the economy. 
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Roaring Springs Water 

Listing of existing and proposed regulations which will negatively impact our business: 

-Ongoing attack on BPA with new studies by NIH in progress, despite the 
continued evidence from many studies done around the world showing 
no serious health risks associated with use of BPA in packaging 

-The new Healthcare law which at this time it is impossible to calcu late the long term 
increased cost impact, but it will be significant 

-OSHA plans to reverse decades-old policy regarding noise standards. Currently, 
employers may use effective personal protective equipment (PPE) like earplugs 
rather than extensive engineering and administrative controls that involve 
noise --{jampening technologies for machines and work scheduling to protect 
employees from excessive levels of noise. The Agency has announced it will 
reinterpret noise control standards to now require employers to reduce noise 
leve ls in the workplace through any possible engineering and administrative 
overhauls that are "capable of being done" - instead of accepting the use of 
devices like earplugs - regardless of costs. The Agency has further indicated 
that it plans to enforce these changes by instructing OSHA inspectors to cite 
employers with OSHA violations should they fail to make the required changes. 

-The proposed Employee Free Choice Act (Card Check) which has been discussed for 
several years. 

-The fa lse and misleading claims by the Environmental Working Group relating to 
Labeling on bottled water 



TOYOTA 
TOYOTA MOTOR NORTH AMERICA, INC. 

WASHINGTON OFFICE 
601 THIRTEENTH STREET, NW - SUITE 910 SOUTH, WASHINGTON, DC 20005 

Honorable Darrell E. Issa 
Chairman 

January 10, 20 I 0 

Committee on Oversight and Government Reform 
2 157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa: 

TEL: (202) 775-1700 
FAX: (2021822-0928 

Thank you for your December ]0,20 10 letter regarding regulatory issues facing Toyota 
and the automobile industry. 

Toyota has a long history ofleadership in fuel economy and has the highest fleet fuel 
economy of all full-Line a\ltomobile manufacturers in the U.S. market. This is a result of our 
leadership in developing and commercializi ng not only our revolutionary hybrid technology, blll 
also a myriad of other, less visible, improvements to vehicle powertrains and design. Toyota 
very much intends to keep investing and innovating to provide the best fuel economy possible, 
consistent with consumer desires. Furthermore, many of these investments are taking place in 
the United States. Toyota's impact in the United States includes 10 manufacturing faci lities with 
additional vehicle development and sales facilities, direct employment exceeding 28,000, and 
direct investment exceeding $18 billion. 

Toyota is committed to manufacturing vehicles where we sell them. However, in order 
for automakers to continue to invest in the development and manufacture ofvehicles that meet 
consumer expectations at an affordable price, it is important to maintain strong focus on 
regulatory consistency, clarity, simplification and feasibility in order to minimize the cost of 
regulation. . 

New vehicle fue l economy and greenhouse gas regulations require major investments in 
advanced powertrain technology and vehicle design , and represent perhaps the most significant 
and expensive regulations facing our company and our industry. Nonetheless, Toyota continues 
to support a regulatory approach to improving fllel economy and reducing greenhouse gas 
emissions. In 2009, Toyota supported the joint regulatory program for fuel economy and 
greenhouse gas emissions established by the National Highway Traffic Safety Administration 
(NHTSA) and the Environmental Protection Agency (EPA) for Model Years 2012-20 16. As part 
of the agreement, the State of California agreed to take certain steps to harmonize AB 1493, a 
California state law to regulate greenhouse gas emissions from vehicles, with the federal 
program. We continue to support thi s agreement, which avoidcd a massive challenge of 



conflicting and overlapping regulatory requirements for the industry. Working together, the U.S. 
will be on the cusp of achieving the levels established for Model Year 2020 in the 2007 Energy 
Independence and Security Act (EISA) four years before the date in that statute. 

Recently, EPA, NHTSA, and California have embarked on an effort to regulate fuel 
economy/greenhouse gases for Model Years 2017-2025. Even though projecting this far in the 
future involves highly speculative judgments regarding consumer desires, fuel prices and 
available technologies, Toyota and other manufacturers have agreed to work with the federal 
and State agencies to try to develop a national program to follow the one in place for MY 2012-
2016. 

Without a single national fuel economy program for Illotor vehicles, Toyota is concerned 
that industry may very well be confronted with a repetition of the uritenable situation it faced in 
2009 as a result of the unintended consequences of differing regulatory standards. California is 
targeting final approval of its standards as soon as April, 2011, while EPA and NHTSA have 
identified numerous outstanding issues that need to be resolved before setting their standards, 
and are targeting Fall of2012. On the current course, the potential exists for both federal and 
state-by-state standards to apply side-by-side, each essentially regulating the same vehicle 
attribute -- fuel economy/greenhouse gases. 

This potential would create an unworkable patchwork of regulations because adoption of 
the California greenhouse gas rules by other states actually results in different state-by-state 
stringencies depending on customer preferences and the resultant product mix sold in each state. 
As an example, although Toyota offers for sale the same vehicle models nationwide, buyers in 
different states have particular geographic tastes (e.g., buyers in states with more rural areas 
purchase more SUVs and in those states with urban areas which lean toward more fuel efficient 
passenger cars). A national program allows manufacturers to balance these market differences, 
allows flexibility among dealers and avoids a morass of state-by-state product and technology 
plans, distribution nightmares, difficulty meeting consumer needs and other severe 
complications. Variations such as these make it difficult, at best, for any manufacturer to 
conduct business, meet stricter fuel economy standards and meet the needs of our customers. 
Clearly, the actions for the MY 2017-2025 period should not lead to this type of result. A single 
national approach is an absolute necessity for the automobile industry. 

Another factor that should be considered is that the authority ofNHTSA, EPA and 
California to regulate fuel economy and greenhouse gases derives from diffcrent legal sources 
which can conflict ifnot addressed. Such conflicts further complicate the regulations, add 
unnecessary costs, and could hindcr manufacturers' ability to comply. While there are several 
examples, we raise one as an illustration. Under EISA, NHTSA's authority to set standards is 
limited to five years. This statutory time frame may conflict with the Agencies' stated intent to 
develop standards now that cover MY s 20 I 7-2025. Toyota suggests that ElSA's 5-year 
maximum window for establishing standards makes sense here. To the extent standards are 
established for a longcr time period (c .g. through MY25) a mid-course review should be 
establishcd so that all parties have thc opportunity to review the projections and assumptions 
made at the time the standards are initially sct, and make necessary adjustments based on 
changing conditions in the future. Finally, Toyota suggests that the standards setting process 



must consider the underlying legal frameworks of the di ffering statutory schemes and harmonize 
the differences that do not help improve fuel economy but add more compliance costs. 

Another significant concern to Toyota is the recent EPA approval of higher amounts of 
ethanol in gasoline for Model Year 2007 and newer vehicles. Moving from E-l 0 to E-15 
represents a 50% increase in the alcohol content of the fuel above the level these vehicles were 
designed to accept. Unf0l1unately, the data used by EPA in connection with this decision does 
not adequately consider the effect this change will have on our legacy fleet, and we cannot 
recommend the usc of the fllcl to our customers. Industry organizations are contesting this EPA 
action in litigation. 

Toyota supports the use of higher amounts of cthanol in motor 'fuel if thi s is done on a 
prospective basis, rather than the retroactive manner in which EPA has proceeded. Ifproper 
leadtime is provided to vehicle manufacturers, petroleum refiners and marketers, the use of 
higher amounts of ethanol could be accommodated without exposing millions of owners of 
ex isting vehicles to potential problems with their vehicles due to use of a fuel their vchicles were 
not designed to use. In support of a long-term solution, and to avoid a continually moving 
ethanol blending target, Toyota stands ready to develop E-20 compatible vehicles in the future. 
This is provided adequate lead time is given to phase-in such vehicles, that measures are 
developed to prevent misfueling in legacy vehicles not designed to use fuel greater than E-l 0, 
and that action is taken to ensure that E I 0 gasoline remains avai lable in the market for legacy 
vehicles that were designed for such fue!. 

Toyota looks forward to working with you, your committee and other committees on 
these important issues. 

Sincerely, 

Vice President, 
Government & Industry Affairs 



CHARL TTE 
PIPE AND FOUNDRY COMPANY 

February 1,2011 

The Honorable Darrell Issa 
Chairnlan, House Committee on Oversight and Government Refornl 
2347 Rayburn House Office Building 
Washington, DC 20515 

Dear Representative Issa: 

Charlotte Pipe and Foundry is a 110 year-old, family-owned business in Charlotte, NC. We make cast iron and 
plastio pipe and fittings for plumbing systems - all our products are proudly made in tbe U.S. We employ more 
than 1,350 hard-working Amelicans and we have not had a forced lay-off in more than 35 years - even during 
tltis four-year depression in residential and commercial construction, we have kept our people working (albeit at 
reduced hours) with full benefits. We feel strongly about taking care of our associates - our greatest asset. 

However, Nortb Carolina has not fared as well. The state has lost 250,000 jobs since the start of the recession, 
ltitting a record-high unemployment rate of 11.2% last year. Yet, EPA and other agencies feel now is the tinle to 
inlpose new rules and regulations that will hurt job-creators struggling to emerge from the recession. 

For example, EPA's proposal to further tighten the National Ambient Air Quality Standard (NAAQS) for ozone 
to 60 or 70 parts per billion. Typically, EPA waits at least five years before revising standards, but the agency is 
re-opening the standard after it was tightened from 84 to 75 ppb in 2008. A prelintinaty analysis by North 
Carolina's Department of Environmental and Natural Resources shows that the proposed lintits will push every 
metropolitan area in the state out of attainment, placing the estimated $90 billion compliance cost squarely on 
the backs of manufacturers, oil refiners and utilities. (Mobile sources of ozone - by far the largest sources ­
tend to be filled with voters and therefore are typically exempted from bearing the direct costs of compliance.) 

Particulate matter (PM 2.5) standards are also under review by the EPA. PM 2.5 lintits are currently set at 15 
ppb. New levels being considered are between 12 - 14 ppb - which are approaching background levels. For 
example, naturally-occurring levels in rural Oakboro, NC (where we were considering building a new more 
energy-efficient fmmdry) are at 12.8 ppb. Clearly we cmmot locate a plant on the area of real estate we own and 
meet these background levels. Even if the standards remain unchang~d, we have only a window of 2.2 ppb to 
work with. Instead of the 450 acres we own, we would need 4,500 acres of land on which to build to comply. 

Finally, wlti le Cap and Trade may be dead, the EPA's plan to regulate GHGs under the Clean Air Act wi.1l have 
the same net effect. Allowing the EPA to proceed is to allow unelected bureaucrats to usurp the will and 
authority of the Congress. Attempts to impose carbon restrictions via a "clean energy" standard and the use of 
costly renewables also have the same net effect - dramatically ltigher energy prices from carbon-free sources 
which will add ntillions of dollars to our operating costs, making it extremely difficult for us to compete with 
Chinese imports already at a labor, subsidy, cUlTency, safety and environmental cost advantage. The last of our 
manufacturing base will likely disappear - and our Company will have a very difficult time surviving as well. 

Thank you for your consideration of these important issues. Preserving our manufacturing base in a matter of 
national security and we hope you will fight urmecessary burdens placed on tl10se who put America to work. 

Sincerely, 

Bradford Muller 
Vice President, Marketing 

PO Box 35430 Charlotte, NC 28235 U5A · 704 /372-5030 800/438-6091 FAX 800/553-1605 



701 Pennsylvania Avenue, NW 
Suit~ 800 . 
Washington, DC 20004-2654 
leI: 2.02783 8700 
Fax: 2027838150 
www,AdvaMed,org: 

Stephen ,. Ubi 
President and. Chief Executive Officer 

Direct: 2.02 434 1').00 

::;ubl@AdvaMed.org 

January 10,2011 

Chairman Darrell Issa 
House Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa, 

AdvaMed 
Advanced Mediall TechnolQgy Association 

Thank you for your letter dated December 29,2010 concerning existing and proposed 
regulations that affect the medical teclmology industry. 

As you know, AdvaMed (or the Advanced Medical Technology Association) is the 
largest medical teclmology trade association in the world. AdvaMed members range 
from the largest to the smallest medical technology innovators and manufacturers of 
medical devices, diagnostic products and medical information systems that are 
transforming health care through earlier detection, less invasive procedures and more 
efficient treatments. AdvaMed members produce nearly 90 percent of health care 
technology purchased annually in the United States, and more than 50 percent of products 
purchased globally. 

Additionally, the medical technology industry is an important manufacturing industry and 
a driver of current and future U.S. economic growth. The industry employs more than 
400,000 Americans directly, with total direct and indirect employment exceeding two 
million. Between 2005 and 2007, the industry created 70,000 new jobs in America, a 
workforce growth of20 percent in just two years. Medical technology jobs are good­
paying jobs, with wages exceeding those for the work force as a whole by 40 percent and 
exceeding average wages in other manufacturing industries by 22 percent. Medical 
teclmology is one of the few American manufacturing industries that consistently exports 
more than it imports, and exports doubled between 1998 and 2008, to $33 billion 
annually. 

While today the U.S. is the recognized world leader in medical technology, its continued 
leadership is by no means assured. A number of factors, including current and proposed 
U.S. regulations and aggressive efforts by foreign competitors to attract medical 
technology investment, threaten to undermine U.S. leadership and competitiveness. If 

Bringing innovation to patient care worldwide 



America fails to lead in medical technology in this century of the life sciences, America's 
long-term future as the world's most powerful economy will be jeopardized. 

However, there are specific steps that can be taken to preserve America's leadership in 
the medical technology industry. These steps include making the support of innovation a 
priority across all federal agencies that affect medical care and research; reforming the 
FDA review process for medical devices to ensure a consistent, predictable process for 
approving safe and effective medical devices; ensuring that Medicare payment policies 
support medical innovation; establishing a vigorous trade policy that supports export 
growth and provides a level playing field for U.S.-based manufacturing; implementing 
strategic tax policies to promote economic growth and job creation; and suppOlting and 
incentivizing the American research and development infrastructure. The future potential 
for American economic growth driven by medical technology is great, and taking these 
steps would maximize future job creation opportunities. 

As you know, the medical technology industry is very heavily regulated and beneficiaries 
of government programs like Medicare and Medicaid are important consumers of our 
products.' As a result, the ability of the U.S industry to continue to be a world leader and 
a generator of good jobs and economic growth is heavily dependent on the wisdom of 
Federal policies and regulations. Forthcoming regulations that could have the most 
significant impact on the medical device industry are those concerning FDA regulation of 
medical devices, implementation of the medical device tax, health delivery system 
reform, and transport of components of medical devices. It is essential that federal policy 
in these 'areas promote an environment that fosters innovation and Job creation, 

Again, thank you for contacting us on this topic. I welcome the opportunity to speak with 
you further on these and other issues, and look fOlward to working with you to advance 
job creation in the U.S. medical technology industry. 

A£f.tA{ 
Stephen J. UbI 
President and Chief Executive Office 
AdvaMed 



Congressman Darrell Issa (R-CA) 
Chairman 
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January 21, 2011 

Committee on Oversight and Government Reform 
2157 Rayburn House Office Bldg 
Washington DC 20515 

Dear Chairman Issa: 

Thank you for the opportunity to provide a list of concerns that AlA has with existing and 
proposed regulations that would negatively impact the economy and jobs. We have tried to focus 
on those items that are of the greatest cOhcern. Some of these issues stem from legislation that 
has been enacted and could have significant negative consequences for our industry. 

The first set of matters fall within the procurement process internal to the Department of 
Defense. These follow Secretary Gates' request for ideas from industry on how to best achieve 
efficiencies at DOD and make funding available to support the war fighter. Fair acquisition 
pOlicies are needed to maintain a competitive defense acquisition environment and a healthy 
defense and aerospace industrial base. In orderlo maintain a competitive Industrial base, the 
government must develop contracting and financial policies that encourage and reward good 
performance, promote fairness and stability, incentlvizecost savings and eS.tabl1sh balanced and 
equitable risk-reward financial relationships. Attached you will find a summary of the 
recommendations we provided to Secretary Gates. 

Another area of significant concern is the pending implementation of the three percent tax 
withholding on all government contracts. This rule will negatively impact industry cash flow, 
which is partlcularly onerous for our small suppliers who face a challenging environment to 
secure financing. It also Is expected to cost the taxpayers several biilion dollars as a result of 
increased costs and decreased competition. This was outlined in the report the Department of 
Defense submitted to Congress, which estimated that the cost to that department alone would 
exceed $17 billion. Attached you will find a paper detailing our specific concerns. 

Best regards, 

~~ 
Marion C. Blakey 

Attachments 

\t:ro"p.ln.: Indlt ... U'iv .... \"",'l'i:lt!f)[J oj ,\!llt'nc.!. Jll' 
Jon\! \\ ih, Jl1 B'IUk\ ;)nl "Hlle l"'nl1 \tlH1(~f! .n, \.\ .2_~,~O')·~\}21·: (-f)'" ~"g I f'lln 



INTRODUCTION 

AEROSPACE INDUSTR1BS 
ASSOCIATION 

WAYS TO REDUCE COSTS IMMEDIATELY 

August 17, 2010 

Fair acquisition policies are needed to maintain a competitive defense acquisition environment 
and a healthy defense and aerospace industrial base. In order to maintain a competitive 
industrial base, the government should develop contracting and financial policies that 
encourage and reward good performance, promote fairness and stability, incent cost savings, 
and establish balanced and equitable risk-reward financial relationships. 

In response to Under Secretary Carter's call ' for ideas to restore afford ability and productivity in 
defense spending, AlA provided 97 initiatives' that will reduce costs. From that list, AlA has 
selected several that can be accomplished within current 000 authorities. 

RECOMMENDATIONS 

Problem Statement: The type of contract 000 uses often does not incent cost savings. 

Annual contracts require repetitive negotiations and audits. They do not encourage investment 
in cost saving technologies or changes in process because there is no expectation of profiting 
from the savings. 

While consuming $105 billion of the DoD's budget, weapon system readiness remains 
unacceptably low as the Department continues to use the personnel intensive, massed logistics 
support policies of the past. This situation contributes to increasing backorders, slow supply 
chain responsiveness, poor asset visibility, and slow customer response times. 

There has been a steady erosion of the streamlined approach to commercial item acquisition. 
The definition of "commercial Item" has been narrowed and over 50 requirements have been 
added to Federal Acquisition Regulation Part 12 contracts. 

Recommendations: 

1 Memorandum for Acquisition Professionals, Subject: Better Buying Power: Mandate for Restoring 
Affordability and Productivity in Defense Spending, June 28, 2010. 

2 DoD Efficiency Initiative: Aerospace and Defense Industry Input to DUSD(IP), July 26,2010. 



1. Propose additional multi-year procurements. 
2. Increase the use of long term performance- and outcome-based product support 

contracts. 
3. Expand the definition of commercial products to include defense products with 

competitive direct commercial sales to foreign governments and buys "of a type" and use 
commercial-type contracts for commercial items. 

Savings: The use of multi-year procurements allows industry to strike more favorable deals 
with subcontractors and encourages industry to make investments that reduce future costs. 
Administrative costs for annual proposals, audits, fact finding, and negotiations are also 
reduced. Multi-year procurement savings can exceed 10 percent. The General Accountability 
Office reported" that the median mUlti-year procurement savings for aircraft candidate programs 
in the 1980s was 10.7 percent and in the 1990s-2000s was 7.2 percent. 

Performance- and outcome-based product support contracts provide incentives to increase 
measurable capability rates while decreasing costs. The OSD Product Support Assessment 
Team reported that performance-based logistics agreements have saved or avoided over $1 
billion in cost. Comparing FY04 to FY09 dollars per flight hour for one large aircraft platform 
shows a 28 percent decrease in cost while maintaining an 84-85 percent mission capable rate. 

The benefits of employing commercial item acquisition processes are many and w'ldely 
recognized. The 000 Inspector General's office identified the benefits of commercial 
acquisition in its audit report, 0-2006-115, Commercial Contracting for the Acquisition of 
Defense Systems, September 29, 2006. Expanding the definition of commercial items allows 
companies to gain the benefits of using Federal Acquisition Regulation Part 12, so that the 
government can receive state-of-the-art technology without the delays attendant to its own 
development process and at a market tested price that compensates producers for their own 
investments, the costs of which are spread over a considerably larger customer base. Sales to 
foreign customers are highly competitive, so 000 should be able to use pricing on such . 
contracts in lieu of certified cost or pricing data when it buys the same product. Cost data can 
be obtained for changes from the equipment sold overseas. 

Problem Statement: The current proposal and negotiation process is lengthy and 
cumbersome and often results in unfairly low returns for contractors. 

Contracting Officers assume a reasonable price can only be based on the submission of 
voluminous cost data - even for commercial items where data may not be available in the form 
demanded and for items with several lots of production history. Contractors have had to submit 
extensive amounts of cost data for the C-17 (63,000 pages), F-22 mUlti-year (94,000 pages), 
and F-18 (20,000 pages) even though all three aircraft have extensive incurred cost history. 
Such extensive data submissions take time and effort to compile and review which protracts 
procurement lead times, increases overheads, and wastes the time of people who could be 
employed more productively. 

Forward pricing rate agreements were instituted to save the time of having to negotiate rates for 
each contract and so that experts could deal with the unique issue related to rates. Lately, the 
government has stopped negotiating forward pr.icing rate agreements, leaving rates to each 
individual negotiator. This results in significantly longer negotiations and increased costs in 

3 General Accountability Office, GAO-DB-2gB, "DEFENSE ACQUISITIONS: DOD's Practices and 
Processes for Multiyear Procurement Should Be Improved," February 200B, Table 3. 
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personnel time while at the same DoD anguishes because contracts are not being definitized 
timely. For some companies rate agreements have not been completed in over a year and one 
major prime contractor has no rate agreements in place at its largest locations. 

Defense industry profitability lags significantly behind its industrial peers. Earning a fair return 
allows the industry to compete for needed resources, provide economic value to its investors, 
cover legitimate business costs, and continue to provide the best defense systems in the world. 
In February 2009, the Institute for Defense Analysis, under contract to the Department of 
Defense, released a report, "Defense Department Profit and Contract Finance Policies and 
Their Effects on Contract and Contractor Performance." The report states that the margins for 
the defense industry are lower than companies in other sectors. The recent history depicted in 
the following chart demonstrates that the Defense Industry has had the lowest profit 
performance (operating margins) of any major industry. 

Defense Industry Operating Margin-the Lowest Returns Amongst Its Peers 
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Source: Bloomberg; analysis by (SIS Defense--Industriallnltlatlves Group 
Notes: (1) (SIS Defense Index comprises 34 publicaJly-traded companies with majority of revenues derived from defense business. 
(2) For the S&P 500 (SIS obtained historical data for the period 1988-2009 for the constituents as of July 2010. 

For many years DOD has used the Weighted Guidelines to develop profit positions on 
negotiated contracts. Recently, DoD has arbitrarily cut profits that are offered, often citing the 
need to save money for DoD or because contractors do not deserve profit on subcontracts. 

Recommendations: 
1. Reduce the volume of cost or pricing data for all proposals, especially for those where 

such data does not already exist or for re-procurements when no significant changes 
have occurred. ' 

2. Re-institute timely enterprise-wide rate negotiation and use of forward pricing rates. 
3. Eliminate serial reviews of contractor proposals prior to negotiation. 
4. Reinvigorate the use of weighted guidelines to develop profit objectives. Recognize 

contract technical difficulty and contractor cost saving initiatives. 
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Savings: Significant reductions are expected on proposal preparation cost and the time 
required proposing and negotiating contracts. This will result in reductions in number of people 
involved in the contracting process and a reduction in bid and proposal costs. 

Arbitrary and unfair profits on contracts that result in low returns prevent contractor investments 
and ultimately result in a weakened defense industry, as was seen in the early 1990s as a result 
of unfair DoD policies. 

Problem Statement: The oversight process makes multiple, sometimes contradictory, 
demands on contractors that drive up overhead costs. 

Agencies in the Department of Defense are providing different interpretations of policy that 
cause contractors who have common systems, to make agency-specific adjustments. For 
example, DCAA uses its internal control audit planning summary (ICAPS) ratings as a measure 
of a contractor's system compliance. Lack of consistent policy interpretations result in 
determinations of inadequate proposals due to immaterial fact finding questions and adverse 
audit reports for contractor failure to supply unavailable information. Sometimes paper records 
are stored at a central storage facility and retrieval of the paper record cannot be made within 
the time frame demanded by the auditor. It is not clear to the contractor, or often to the 
government officials, where responsibility, accountability, and authority lie when conflicts take 
place. Such conflicts can delay contract award and drive up costs. 

Recommendations: 
1. Combine mUlti-agency compliance reviews. 
2. Establish a single point DCMA/DCAA authority at major primes to drive commonality and 

consistency. 
3. Base audits on materiality and risk. 

Savings: Quality can be improved through policy collaboration and discussions of technical 
reqUirements, selection of acceptable estimating methodologies, and early disclosure of audit 
findings allowing faster correction of problems. Reductions can be achieved in the number of 
people supporting reviews, in resolving differences, and in responding to requests for 
information. Costs can also be reduced in bid and proposal costs and in financing costs 
incurred while payment actions are being held for government audit. 

CONCLUSION 

Higher savings can be achieved by the adoption of more significant efficiencies in the following 
areas: 

• Export control reforms (already underway). 
• Eliminating non-value added unique requirements that can be identified through 

an updated Coopers & Lybrand-like study and convening a joint government­
industry cost reduction team. 

o Requirements reform and stability. 

We are working to develop additional, specific recommendations that we will provide to DoD by 
mid-September. 

Prepared by: Richard Sylvester, VP Acquisition Policy, 703~358-1 045 
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A 
AEROSPACE iNDUSTRIES 

ASSOCiATION 

DOD EFFICIENCY INITIATIVE 
AEROSPACE AND DEFENSE INDUSTRY INPUT TO DIRECTOR(IP) 

The ability of the defense industrial base to produce the best military equipment at the best 
value for taxpayers is dependent on several important factors. Below are a number of initiatives 
that Aerospace Industries Association and its more than 300 members endorse for 
consideration. 

Streamline Export Control 

There are key aspects of export control reform that relate directly to acquisition and program 
management which DoD can and should address in real time. Adoption of export control 
reform enables effective global development, production and sustainment efforts; it supports 
effective program management; it permits more effective, focused use of U.S. Government 
resources to reviewlauthorize exports. Export reform also eliminates inefficiencies and avoids 
the need for hundreds - if not thousands - of licenses for predictable and repetitive transactions 
between the same parties under the same program. 

• Designate an overall "lead" senior official to coordinate internal export control policy and 
processes, and to act as primary point of contact with industry. 

• Re-structure DoD's technology disdosure review processes to ensure timely decisions 
and a transparent appeals process. Specifically, Policy and AT&L should present to the 
Secretary of Defense a set of joint recommendations within 45 days, to indude the 
following: 
o Designation of a "lead" or "co-leads" to manage and coordinate processes. 
o Requirement that Services identify needs not less than 90 days in advance of 

requiring a disclosure decision. 
o Consolidation of duplicative review boards and coordinate all DOD tech review 

processes - LO/CLO, Service disclosure policies (TTSARB, TTSARP, TopLine) and 
ENDP - to review requests concurrently and respond to requests within 60 days with 
a written Memo of Action. 

o Enforcement of consistent policies and timelines for each committee (regarding 
submissions, deliberations, escalation, communication of outcomes), and ensure 
appropriate oversight of compliance at Under SecretarylMilitary Service level. 

o Adequate staffing to meet mandated committee deadlines. 
o Sixty day debrief and appeal process for industry to engage with Service sponsors. 

7/26/10 
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o Process for reconciling divergent outputs at the DepSecDef level. Issue final 
instructions within 15 days of a final determination on the appeal. 

• Adopt a new, comprehensive program licensing management model and work with 
Department of State and industry to develop such a model within 60 days. 
o Key elements -

- The model would identify categories of Technologies, Systems, Components, 
Hardware 

- Define/tailor protection requirements for each category. 
- Pre-qualify non-US companies for each category. 
- Each company responsible for its own ITAR compliance. 

o A specific Licensing Plan, based on the model, would be developed and adopted at 
program inception; failing that, as soon thereafter as is practicable. 

o The program Licensing Plan should allow for a single authorization to cover all 
transactions within a defined scope (technology, participants), other than those 
involving the most sensitive technologies. 

o Once an authorization is approved and Congress notified, no further approvals 
should be required for transactions covered within the scope of the authorization. 

• Continue the review and reform activities of the Arms Transfer Technology Release 
Senior Steering Group (A TTRSSG) and encourage an open consultation with industry as 
it forms its recommendations. 

• Expedite the Section 1248 report on commercial satellites and support legislative fixes 
that will level the global playing field for U.S. commercial satellite manufacturers. 

Promote Efficient Use of Government and Contractor Resources 

A recent Price Waterhouse Coopers study indicated that defense industry productivity as 
measured by revenue per employee increased 8.51 % annually from 2000 to 2008 compared to 
5.15% annually for the companies in the Dow Jones Industrial Average. Adding the recession 
year of 2009, the defense industry still achieved average productivity increases of8% over this 
time period. However, additional productivity increases could be achieved by increasing the 
efficiency of Governrnent and contactor resources. 

Improve Processes and Procedures 

• Simplify the contracting process. 
o Reduce bid and proposal costs by reducing the volurne of cost and pricing data. 

- Raise the Truth in Negotiation Act threshold to more accurately reflect the impact 
of inflation. 

- Clarify within FAR 15.404-39b), 15.404-4(a), and Table 15-2 that contractors are 
not required to generate cost or pricing dat in order to. comply with the Truth in 
Negotiations Act. 

- Petition Congress to repeal the condition added by Section 8170f the FY03 
NDAA (Pub. L 107-314) (and delete DFARS 215.403-1 (c)(4)(A)(1)) in order to 
restore a PCO's judgment as to the level of "other than cost or pricing data" 
sufficient ot arrive at a fair price. 

• Example: Under the current TINA threshold of $650,000, a recent major 
production proposal with a Bill of Material (BOM) consisting of 92,011 line 
items, there were 170 suppliers required to provide cost or pricing data 
which in turn also required the completion of detailed supplier cost 
analysis by the contractor. If the threshold were raised to a level of 
$1.012M, then the number of suppliers would be reduced to only 131 
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suppliers which would still provide detailed coverage of approximately 
93% of the BOM. On other production proposals the number of suppliers 
would be reduced from 127 to 99 with 88% BOM coverage and from 23 to 
16 with 84% BOM coverage. Data indicates that using either prior 
purchase order history or a current supplier quotation reduced by 
historical decrement factors yields the same degree of estimate accuracy 
versus the results of the detailed cost analysis. 

• Example: FAR 15.404-3.(b) and FAR Table 15-2 Section II.A are often 
cited as the "requirement" to obtain supplier quotes, supporting supplier 
cost and pricing data and performing detailed supplier cost analysis prior 
to submitting a prime contract proposal. However, other sections of FAR 
(notably 15.403-4(a); FAR 2.101 Definitization of Cost and Pricing Data; 
and FAR Table 15-2 Note 1) cite that a contractor's obligation under TINA 
is met when all cost or pricing data reasonably available prior to price 
settlement has been properly disclosed. While industry acknowledges 
that FAR 15.404-3(c) requires suppler proposals, supporting cost and 
pricing data be obtained and detailed analysis be completed prior to 
subcontract award, the only obligation under TINA is to provide this 
information prior to prime contract price settlement, and only to the extent 
the data exists prior to this date. This position is supported by case law in 
ASBCA No. 16458, Paceco, Inc. as well as multiple citations within FAR. 
The current government position is having the unintended consequence 
of significantly increasing the time and cost required to prepare initial 
proposals and updates. 

• Recent proposal page counts for long-term production items were as 
follows: C-17 FY08 proposal (63,000 pages); F-22 MY (94,000 pages); 
F-18 (20,000 pages). 

• Example: For multi-year proposal cost estimation, DCM expects LTAs 
to be split out from non-LTA buys, with only the costs of the non-LTA 
buys allowed to be escalated through the use of Global Insight indices. 
This requires considerable additional work on the part of contractor cost 
estimators. Global Insight indices are developed using a mix of both L TA 
and non-LTA buys, so the blend of contractor LTA and non-LTA buys 
should also be escalated using the indices for both. 

o Reinstitute timely enterprise-wide negotiation and use of forward pricing rates, rather 
than each contracting officer negotiating rates, and include contractor's global cost 
reduction targets/goals. 

• Example: There are instances where this has not been completed for 
over a year which delays impacted our ability to complete negotiations 
and in some cases bid on efforts. . 

• Example: In 2007, 50% of a major contractor's largest locations had 
negotiated FPRAs. Today, that company has no FPRAs. 

o Establish a working group to determine improvements to weighted guidelines. 

7/26/10 

- Reinvigorate the use of the DOD Weighted Guidelines (WGL) model, process, 
and analysis while making improvements that allow for the Government to create 
the desired motivation in contractors and recognize the value of their 
contributions. 

- Consistently provide for adequate recognition of contractor's efforts associated 
with subcontract management and subcontract performance as part of the 
program performance and technical risk factors of the Weighted Guidelines 
Model that are not adequately covered today. 

3 



- Provide for greater weight and emphasis given to the Cost Efficiency Factor, 
particularly as it relates to internal productivity improvements that reduce costs 
that a contractor implements using its own funding. In addition, the Cost 
Efficiency Factor should recognize the Contractor's use of its own funds that help 
and assist the Government during funding gaps over the course of the program 
to ensure its success, e.g. procurement of long lead material to protect 
Government's desired schedule; program start up pending final release and 
execution of the contract, etc. 

- Revisit the adequacy of all WGL ranges ana factors and relate these belter to 
risk. In particular revise those associated with contract type and give more 
consideration (higher factor) for FP development effort and immature technology 
risks. 

- Revisit FAR 15.404-4 and DFAR 215.404-71 for any improvements or 
clarifications that need to be made resulting from the updates to the WGL model. 
In particular, would recommend a rebalancing of the three profit factors. Would 
recommend that less emphasis be placed on Facilities capital employed and 
more on cost efficiency. 

o . Leverage established supply schedules, corporate agreements, and forward pricing 
rate agreements to eliminate redundant negotiations. 

o Focus negotiations on total cost savings, not on reducing individual elements of cost, 
some of which have already been incurred. 

• Example: On the Air Force Corporate Contract (a multi-year/multi-item 
contract) a "Market Basket" pricing approach is utilized. This approach 
ensures unit price integrity in years when part numbers are not forecasted 
and also keeps prices low based on supply chain management efficiency 

o Eliminate requests for unnecessary information. 
o Increase the use of parametric estimating. 
o Conduct subcontract analysis within the Government. 

• Example: Based on data that one company tracks as part of its cost 
analysis workflow tool and some conservative assumptions, it would take 
an average of 194 days from the time it receives an RFP from the 
customer until the time it completes all cost analyses from suppliers on its 
larger production programs. This does not include the time it would take 
for each tier of the supply base to complete their cost analyses of their 
suppliers exceeding the TINA threshold. If two tiers of suppliers need to 
complete cost analyses prior to completion of the prime level supplier 
analyses, it is estimated that another 122 days would be needed in the 
proposal cycle time for a total of 316 days. This assumes 1st tier 
suppliers have a similar cycle time as the company and subsequent tiers 
are not as complex. Adding a requirement for lower level tiers in the 
supply chain would further increase this already unrealistic and 
unaffordable situation. 

o Reduce reporting and flow-down reqUirements for subcontractors. 

7/26/10 

• Example: Requiring executive compensation reports for subcontractors 
which are privately-held will increase workload and costs. 

• Example: The Federal Acquisition Regulation (FAR) interim rule on 
subcontractor and executive compensation reporting requirements will 
drive increases in workload and costs. 

• Example: Reevaluate security restrictions imposed by contract - apply 
preCision and focus in defining the type and nature of unclassified data 
that must be protected and the methods for protecting it. Leaving open-
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end requirements and overly broad definitions in place drives up cost­
perhaps unnecessarily. Avoid over-classification of information . 

• , Example: Avoid CONUS and onerous place of performance clauses 
unless absolutely necessary to meet defined security or other mandated 
objectives. 

• Example: Weekly Earned Value Measurement and variance reporting is 
required on some programs and it drives tremendous cost and noise into 
the management system. Weekly EVM is not recommended by EVM 
experts for many good reasons. 

• Example: There are now instances of CSDR requirements on Fixed Price 
Production programs where this is not a requirement to have a CPR. 
With no CPR requirement there is nothing for the Government to 
reconcile to' the data to. This requirement can be time consuming and 
difficult to provide in some systems. 

• Example: The ACRN billing structure versus the Clin structure has 
prevented us from billing and receiving payment in cases and has led to 
reporting complexity. 

• Example: Some of our government customers do not understand the 
mechanics of cost type contracts and Earned Value and are imposing 
requirements that become unmanageable. 

• Example: The authorized unpriced work (AUW) process adds cost -
especially when the customer gives direction to proceed with the work but 
does not communicate (and/or know) what the work scope is. This 
creates a rework and opens up areas for audit findings, which creates its 
own workload in responding to CARs. 

o Maximize use of single contracting method for multiple customer requirements (e.g. 
BOA, Tri-Services, etc. agreements). 

• Example: USDC EGI Multi-Services agreement currently has five (5) US 
Govt. End Users under one agreement. This requires negotiations with 
only one US Govt. Contracting Officer resulting in fewer procurement 
solicitations and reduced negotiation cost and cycle time. 

• Example: This results in one set of Ts&Cs versus having to negotiate 
individual terms with each of the 5 US Govt. Agency End Users. 

o Maximize use of on "Best Value" Procurement versus FAR Part 15. 
• Example: This allows for the competitive award to be based on "Best 

Value" which takes into account other factors in addition to cost/price for 
award determination such as technical, past performance, schedule, etc. 

o Utilize ALPHA Contracting when feasible. 
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• Example: A large strategic D&S contract successfully implemented 
ALPHA contracting primarily to reduce cycle time and the cost of 
contracting. This resulted in eliminating "serial" activities with 
"concurrent" activities thus reducing fact finding, re-proposal and 
negotiation costs and cycle time. 

- Evaluate/reconsider domestic preference requirements. 
Reinforce the legal boundaries of the Buy American Act with prime contractors -
BAA does not impose a requirement below the "component" level (i.e., it only 
applies to items that go "directly" into the end product). 
Reconsider the BAA evaluative penalty level - NASA and other buying 
commands only impose a 6% evaluative penalty - DoD imposes a 50% penalty 
(effectively stating that they will pay a 50% premium for domestic end products). 
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Enforce the BAA as it was drafted - it applies only to contracts for product - R&O 
contracts are services and should not be subjected to the rigors of BAA .. 
Make use of the available exceptions to BAA as oullined in the DFARS (e.g., the 
exception for spare and replacement parts provided by the original foreign 
manufacturer). 
Revise the FSG structure as it applies to the Trade Agreements Act - it makes 
little sense, for example, to give "engine accessories" a TAA exception to BAA 
requirements, but not "engine components." 

• Work pro-actively with industry to determine when solicitations include anti-terrorism 
technologies (ATT). For solicitations that are determined to include ATT, pro-actively 
request a pre-qualification designation notice from DHS. 

• Follow current regulatory guidelines for allowable costs. 
o Minimize contract-by-contract negotiation of allowable cost categories. 
o Reinstitute timely enterprise-wide negotiation of forward-pricing rates. 
o Make certain industry interest costs allowable to encourage efficient funding of 

contracts. 
• Restore direct billing. 
• Return to a preference for commercial items, processes, and practices. 

o Reduce the number of unique clauses imposed on FAR Part 12 contracts. 
• Example: The number of "federal-unique" clauses that can be imposed in 

a FAR Part 12 prime contract has grown to about 50 provisions (FAR 
52.212-5). 

o Expand the definition of commercial product to include defense products with 
competttive direct commercial sales to foreign governments. 

o Add flexibility to the definition of "commercial item" to allow 000 to buy innovative 
products that do not yet have substantial cornrnercial sales. 

o Revise FAR 52.212-4 Alt I to allow commercial time and materials based on 
commercial labor rates to allow non-traditional contractors to support 000. 

o Promote Government personnel understanding and consistent application of 
commercial item criteria by updating and reissuing the Commercial Item 
Determination Handbook. 

• Example: Inconsistent understanding and application of the FAR Part 2 
commercial item definition among Contracting Officers leads to items 
being inappropriately eliminated from consideration and suppliers exiting 
the process. 

• Example: Regulations and 000 guidance is sometimes ignored by 
Contracting Officers. In 2006 the C-17 Program Office took the position 
that nothing on the aircraft was commercial, without regard to the 
regulations or guidance. 

• Example: The "of-a-type" category of commercial item is often 
misunderstood by Contracting Officers. 

Rationalize Government and Contractor Infrastructure 

• Provide incentives for closing and combining contractor facilities and close inefficient 
government facilities. 

Increase the Use of Performance- and Outcome-Based Product Support Strategies 

• Require sustainment and life-cycle cost modeling. 

7/26/10 
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• Increase reliance on commercial supply chains. 
• Example: DLA adopted commercial supply chains for pharmaceuticals, 

food, clothing, fuel, bottled gas, shop materials, and tires. These efforts 
reduced inventory and improved customer delivery times 2-4 days. For 
naval aviation tires, the commercial supply chain provides 100% 
availability, delivery to Iraq in 55 hours, a 75% reduction in inventory, and 
$46M in savings. If expanded across all DLA items, costs could be 

· reduced by $2.88 to 3.78 per year. 
• Re-evaluate in-sourcing policies based on independent cost-benefit analysis. 
• Eliminate low-priority and redundant Government services/activities and consolidate 

shared services. 

Improve the Acquisition Workforce Skills and Training 

• Focus on training, skills development, and knowledge transfer. 
• Include industry as partners in providing training. 

Eliminate Government-Unique Processes and Procedures 

The 1994 study, "The 000 Regulatory Cost Premium: A Quantitative Assessment," popularly 
known as the "Coopers & Lybrand Study," measured the total cost associated with the 000 
regulatory environment and determined that 000 was paying an 18% cost premium. Since the 
Coopers & Lybrand report was published, additional requirements have been added to the 
regulatory environment. There are a number of actions that 000 should take to eliminate 
Government-unique processes and procedures and reduce the cost premium. Those actions 
include the following: 

• Create a rapid acquisition process and adopt the best practices for all acquisitions. 
• Restore materiality and good' judgment in audits and eliminate non-value-added audit 

content. 
o Restore materialtty. 

• Example: One of our member companies indicates that the increase in 
audit requirements has caused his company to increase its compliance 
staff by 20%. 

• Example: DCM is holding up a $200M billing for one of our companies 
because the auditor wants an original receipt for a $120 vendor invoice. 

• Example: DCM has issued findings that are in contradiction with 
Generally Accepted Accounting principles and common industry 
practices that do not have any adverse impact to the Government. Using 
GMP for asset lives, using longer payment terms instead of taking early­
payment discounts, and using electronic systems instead of 3-way 
invoice match are all examples of findings where Honeywell\Aias required 
to undertake expensive and lengthy studies to prove no harm to the 
government. 
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• Example: EVM Joint Surveillance Reviews (JSRs) have grown to meet 
DCMA driven requirements and the reviews can take upwards of a week 
each month at certain locations while also increasing follow up support 
and action closure as well. The reviews require support by the Program 
Teams and EVM Compliance Officers. The required support is impacting 
estimates as this cost was not previously estimated on these programs. 
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• Example: DCMA is consistently adding reviews and requests for 
information outside of the EVM JSR process (like the 14-point schedule 
assessment, trip-wire assessments, etc.). These requests take time to 
perform as well as respond to any questions or findings. We have to 
respond to the violation of percentages that are defined as goals which 
mayor may not be valid (especially in the 14-point assessment). 

• Example: Redundancy in audits is taking place. We have provided the 
same or similar data at different times to different DCM auditors 
because they either won't talk to each other, or do not wanllo rely on an 
onsite auditors finding, or believe they haven't adequately performed 
their job if they don't get the original data and do the review themselves. 

• Example: DCM audits keep coming and they do not seem to close out. 
There have been threats of penalties for not adequately supporting. 

• Example: We are reviewed by the local DCMA as well as our customer's 
DCMA which is adding more requirements to the process. Some of 
those requirements have specifically violated the ANSI standard (i.e., you 
can never have retro changes - retro changes are not a good idea but 
the standard allows for retro changes under specific conditions). DCMA 
should not be im posing requirements over and above the criteria. 

• Example: The EVMS validation process and requirements are not 
clearly defined which may result in ongoing reviews to meet expectations 
or excessive cost to implement to an expected requirement in order to 
pass. 

o Reduce the amount of time to plan and perform contract audits. 
• Example: On the Air Force Corporate Contract, "one pass" (alpha) 

pricing was utilized. In "one pass" pricing, a team of Government pricing 
personnel consisting of contracting officers,.price analysts, and 
representatives of the Defense Contract Audit Agency and the Defense 
Contract Management Agency met with Honeywell staff to negotiate 
prices based on the cost data contained in the Honeywell's approved 
cost accounting and estimating systems. This approach reduced the 
need for proposal updates which in turn lowered administrative costs and 
administrative lead times. Alpha contracting would have helped minimize 
the audit issues experienced on SPLS II. 

o Reduce bid and proposal cost by eliminating full assist audits when only rate 
audits are requested. 

• Example: When Prime Contractors request a simple rate audit for 
Honeywell proposals, DCM is regularly launching full cost & pricing 
audits instead. - causing unwarranted delays and unnecessary 
expense. 

• Example: the work hours of Honeywell cost estimating/pricing staff is 
now approximately 50% supporting audits instead of working on new 
proposals. 

oRe-institute the use of IPTs to allow for iterative discussions regarding technical 
requirements, basiss of estimate work scope, selection of estimating 
methodologies, and early disclosure of audit issues. 

o Develop a method for a Government agency to assess and grant, if applicable, 
contractor self-oversight. This is to include criteria, conditions, and performance 
for when self-oversight should be revoked. 

o Clearly define the responsibility, accountability, and authority between DCM and 
DCMA. 
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• Use the Sarbanes-Oxley requirements to certify business systems for publicly-traded 
firms. 

• Update the 1994 Coopers & Lybrand study on the cost premium for unique requirements. 
Coopers & Lybrand found an 18% cost premium from Government-unique requirements. 

• Convene a joint industry/DoD team to identify and eliminate unnecessary, no- or low­
value-added processes and procedures. 

• Example: DCM is requiring that test equipment Bill of Materials (BOMs) 
be added into the consolidated BOM for proposals for cost estimating 
purposes, even though parts for test equipment are typically procured in a 
different time frame and cannot actually be combined with the rest of the 
BOM for volume discounts. 

• Example: CMMI requirement: Most contractors consider CMMI as a 
competitive advantage and therefore have achieved CMMI; however, it 
drives unnecessary assessment costs in some cases. 

• Example: Some development programs would benefit, in innovation, cost 
and quality, if there was allowance for tailored/flexible quality 
management systems (not mandate AS91 00 or IS09001) .. 

• Example: Mission Assurance requirements such as Technical Operating 
Reports should be flowed as guidelines that can be met with contractor or 
industry best practices. 

• Example: Recently stood-up EVM Center uses the Levell! CAR as the 
form to document all findings. 

• Example: Liberal DCMA interpretations/definitions at some sites cause 
Levell! CARs to be written. This results in contractor Root Cause 
Analysis (RCA) and Corrective Action (CA) for some minor non­
conformance. 

• Example: Some DCMA commands are considering writing a contractor 
CAR for every CAR written against one of its suppliers. 

• Example: Unnecessarily conservative Critical Safety Item (CSI) 
designation approaches create CSllists larger than necessary. In 2009, 
the C-17 program, a mature program, the CSIlist was expanded as much 
as 30% with no known deterioration in delivered quality. 

• Example: Conformity designation, on development programs, is more 
subjective thim necessary and therefore often results in a conservative 
approach. On the Italian Tanker program, for example, conformity 
designation (number of parts requiring conformity process) was inflated 
due to conservative approach. 

• 
• Simplify/combine mUlti-agency compliance reviews. 
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• Example: Lack of consistent interpretations is resulting in determinations 
of inadequate proposals due to unresolved immaterial fact finding 
questions, adverse audit reports due to failure to supply information that is 
not available and has never been previously provided, inconsistent 
determinations on the adequacy of information supporting commercial 
item determinations. Contractors typically deploy common processes 
across the enterprise. DCM uses itslCAPs ratings as a measure of 
contractor's "ticketed" system compliance. The inconsistencies sited 
above results in differing ICAPs ratings between contractor locations 
notwithstanding the contractor's use of common processes. 
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• Develop cross-agency adaptations of modern contractor practices, including virtual 
documents and staff located away from manufacturing sites 

• Example: A Honeywell proposal cost volume was created by an estimator 
located in Puerto Rico, though the manufacturing was done at various 
U.S. mainland sites. DCM could not determine whether the proposal 
should be audited in Puerto Rico, in Florida, or in Arizona - and the 
proposal validity expired before the audit was conducted. 

• Example: One DCMA office issued a CAR to Honeywell, requiring that 
Honeywell proposals be audited at the location where the estimator sits, 
though the proposal was for a system manufactured at another site. At 
the same time, DCM is requiring in-person audits at the manufacturing 
site, regardless of where the estimator is located. Using telephone and 
on-line meeting technology, DCM and DCMA personnel should be able 
to work with an estimator at any location to conduct their audit. 

• Example: DCM is requiring review of original paper documents, though 
Honeywell records are primarily electronic, and paper copies may be 
stored at many different locations. 

• Restrict agency-unique rulemaking that drives inefficiencies and costs and allow for 
public comment on policies that affect industry. 

• Example: Military Departments and Defense Agencies have instituted 
different requirements for resolving conflicts-of-interest. 

• Example: DCM direction on Forward Pricing Rates (Memorandum 
PSP73.5.1.Al201 0-020 dated June 4, 2010); DCM audit treatment of 
supplier cost absent completion of cost analysis (Memorandum PSP 
730.5.1 dated June 30, 2009); recent unpublished DCM audit practice 
requiring that Contractor Eriterprise cost reduction challenges/goals be 
reflected in FPRP/FPRA (versus disclosed in accordance with TINA 
requirements); recent unpublished Buying Command and DCM practice 
of requiring 100% of proposal Bill of Materials for suppliers over the TINA 
threshold to have current quotes and Cost Analysis reports included in 
the initial proposal. Each of these and other "policy" guidance was issued 
with no prior coordination with industry and in many cases the issued 
policy overturned decades long industry practices that were successfully 
used in the contracting process. 

Improve Requirements Definition and Ensure ReqUirements and Proqram Stabilitv 

Instability and unpredictability make it difficult for businesses to plan operations efficiently, to 
forecast hiring needs, and to invest in modernization of facilities and innovative technologies. 
Among the greatest cost drivers are major changes in requirements during program 
performance. Some actions to be taken to achieve stability include: 

• Adequately define reqUirements at the outset of a contract, based on 
cost/schedule/performance trades. 
o Limit supplementation by use of key system attributes. 
o Maximize the use of Configuration Steering Boards to manage requirements 

changes. 
o Clarify FAR 15.603(c)(5) to define a "known agency requirement" as a point in time 

when requirements and budgets are identified and validated by an approved 
requirements document to minimize the costs of unsolicited proposals. 

7/26/10 
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• Example: On the Air Force Secondary Power Logistics Solution (SPLS) 
Contract, an Integrated Process Team (IPT) consisting of Air Force and 
Honeywell personnel was used from the beginning of the program to 
determine a defined product/service. This approach reduced the need for 
proposal updates which in turn lowered administrative costs and 
administrative lead times. Honeywell recommends the use of Joint 
Integrated Process Teams whenever possible. 

• Adequately fund undefinitized contracts or annual contract increments. 
• Expand the acquisition workforce human capital plan to include human capital 

associated with requirements definition and management in the Military Departments 
and Defense Agencies and allow use of the acquisition workforce development fund for 
hiring, training, and retaining personnel for requirements definition outside of 
OUSD(AT&L) and Military Department contracting and oversight organizations. 

• Improve communications with industry on emerging requirements. 
o Institute quarterly DoD Executive Levell! meetings with Industry CEOs to share 

information on emerging requirements, technology capabilities, and industrial 
requirements. 

• Establish performance metrics for translating defined requirements into effective 
contracts 
o Performance-based approaches 
o Improved cost estimating 
o Effective competition 
o Appropriate contract types 
o Appropriate contract lengths 
o Effective contract management 

• Lower the threshold for savings and award additional multi-year contracts to promote 
stability, lower procurement solicitation, fact-finding, re-proposal, and negotiation cycle­
time. 

• Example: One company has a five year production plan for a DoD 
program that is funded one year at a time. 

• Example: One product requires only 26 units over the program life. DoD 
is buying two units in year one, no units in year two, and eight units in 
year three. If bought together, the cost would be $1 M less. 

• Example: One contractor received a requirement for four units of spares 
two months after delivering a 43 unit buy. If bought in a single lot, DoD 
would have saved over $120,000. 

• Example - A large four (4) year long term firm-fixed price contract with a 
Prime Contractor for US Government. and Commercial launch vehicle 
products resulted in performing one (1) versus four (4) separate fact 
finding and negotiation sessions, thus reducing negotiation costs and 
cycle time. 

• Stabilize production rates and limit the variation in quantity provisions to reasonable 
quantities that do not impact the supply chain. 

• Establish fact-based, true-cost baselines for budget stability. 
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o Use cost-as-an independent-variable (CAIV) methodologies to maintain the cost 
baseline. 

o More widely use the Special Termination Cost clause in DFARS 252.249-7000 to 
restrict termination liability to specific bounds to free up allocated funds for more 
productive uses. 

o Sparingly use payment withholds based on risk and harm to government. 
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o Support repeals of the 3% payment withhold imposed by the "Tax Increase 
Prevention and Reconciliation Act of 2005" (Pub. L. 109-222). 

Unintended Impacts of Policy Decisions 

The Federal Government creates policies intended to advance worthwhile goals. Often these 
policies have secondary impacts on contractors that drive up costs. We recommend that 000 
champion a requirement that future regulations be accompanied by a cost-benefit statement so 
decision makers will know the cost impact of the new requirement and able to make an informed 
judgment about the costs and benefits of implementation. Some policy decisions with 
unintended consequences include: 

• 000 wants increased competition, but bid and proposal costs are being cut. B&P costs 
increase as contractors submit more proposals. 

• 000 wants to accelerate innovation and encourage entry of new competitors, but RFPs 
often insist on the contractor providing its technical data and software developed at 
private expense, thus undermining the incentive for contractor innovation. 

• 000 wants increased productivity brought about by increased automation and capital 
expenses, yet 000 negotiators are arbitrarily reducing overhead costs and placing a 
premium on direct labor in profit negotiations. 

• 000 wants to reduce or eliminate profit on major subcontracts: Continuance of this 
behavior will affect "make or buy" decisions and encourage prime contractors to 
vertically integrate, with unintended consequences for the industrial base. 

• 000 wants to benefit from increased cash flows, but the 3% mandatory withhold on 
payments reduces cash flow and drives costly development of new systems and 
processes for 000 and contractors. In 2008 000 estimated the cost of compliance with 
the withhold mandate to be $17 billion over the first five years. Including state and local 
governments and industry, that cost increases to $75 billion. 

• 000 does not adequately fund undefinitized contracts or annual contract increments, 
thus forCing use of contractor funds with interest unallowable. Nevertheless, 000 
wishes to take back profit when it does provide cash flow advantages. This appears to 
be an inconsistent initiative. 

Prepared by: Ric Sylvester, VP Acquisition Policy, 703-358-1045 
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January 11,2011 

The Honorable Darrell Issa 
Chairman 
Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Issa: 

Knowing of your interest in assessing the impact of existing and proposed regulations on job 
growth, the Alliance of Automobile Manufacturers (Alliance) would like to take this opportunity to 
offer our views on this subject. We welcome the Committee's initiative to examine this critical issue 
and explore potential regulatory reforms that may stimulate the economy and spur job growth. As 
discussed in more detail below, our key concern is the potential for state regulations that would 
undermine the ongoing effort to develop a single national program for motor vehicle fuel economy 
standards in the 2017-2025 model years (MY). 

Auto manufacturing is a cornerstone of the U.S. economy, supporting 8 million private-sector 
jobs, $500 billion in annual compensation, and $70 billion in personal income tax revenues. The 
automotive sector's ability to continue to add jobs and contribute to the health of the U.S. economy 
depends on regulations that provide clarity and certainty, without pricing our customers out of the 
market or preventing them from choosing vehicles that meet their diverse needs. To that end, the 
single most important regulation facing automakers today is the upcoming joint rulemaking that will 
establish fuel economy/greenhouse gas (GHG) emissions standards for MY 2017-2025. 

Congress has long recognized the competing interests that require careful balancing in setting 
fuel economy standards. As a result, the National Highway Traffic Safety Administration (NHTSA) is 
required by law to set maximum feasible fuel economy standards taking into account the impact of 
standards on the economy and jobs. This is because fuel economy standards are by far the most 
expensive regulations automakers face; the 2012-2016 standards are estimated to cost more than $50 
billion, and the 2017-2025 standards are likely to be significantly more expensive. 

Manufacturers have been working to make ever more fuel efficient vehicles affordable for 
consumers; today, more than 160 models are on sale that achieve 30 miles per gallon (mpg) or greater 
on the highway. But consumers ultimately will decide what types of vehicles succeed or fail in the 
marketplace, based on the cost of ownership and other factors. For instance, in spite of considerable 
media focus on advanced technology vehicles and many new hybrid electric vehicle entrants into the 
marketplace, consumer purchases of hybrid and battery electric vehicles made up less than 3% of 
vehicles sold in the U.S. in 2010. If consumers do not buy the vehicles that manufacturers are required 
to produce, sales will fall, production will slow and manufacturers will be forced to eliminate jobs. It 

BMW Group. Chrysler Group LLC • Ford Motor Company. Gencral Moto.'s Company. Jaguar Land Rover 
Mazda. Mercedes-Benz, USA. Mitsubishi Motors. POl'sche. Toyota. Volvo. Volkswagen 

1401 Eye Street, NW, Suite 900, Washington, DC 20005-6562 • Phone 202.326.5500 • Fax 202.326.5567 • www.autoalliance.org 



is imperative - and pessible - to. pro mete ecenemic grewth and censumer vehicle cheice while 
impreving energy security. 

Also. impertant, fer many reasens, is aveiding a patchwerk efstate and federal standards. 
State-specific meter vehicle GHG regulatiens weuld subdivide the U.S. market fer meter vehicles, 
fercing manufacturers to. alter and petentially restrict the mix ef vehicles that they can sell in particular 
states, which in turn weuld harm the dealers and censumers in these states. Censumers' needs vary 
threugheut the ceuntiy based en geegraphy, climate and lecal and regienal ecenemies. Allewing 
autemakers to. achieve cempliance en a natienwide-averaged basis will help preserve censumer 
cheice. Additienally, a single set ef federal, natienwide requirements weuld significantly reduce 
cempliance cemplexity and cests. Finally, and especially relevant to. the issue efjebs, enly the federal 
gevenunent can balance natienwide the need to. reduce eil censumptien and emissiens with the 
preservatien ef a vital manufacturing secter that is a cernerstene ef a preductive natienal 
ecenemy. 

Last May, autemakers cemmitted to. engage cDnstructively with NHTSA, the Environmental 
ProtectiDn Agency (EPA), and Dther stakehDlders, including the CalifDrnia Air ResDurces BDard 
(CARE), to. develDp a single natiDnal standard fDr MY 2017-2025. In the summer Df2010, EPA, 
NHTSA and CARB Dfflcials cDnducted a series DfjDint meetings with autDmakers, parts 
manufacturers, nDn-gDvernmental DrganizatiDns (NGOs) and Dthers to. gather infDrmatiDn fDr the MY 
2017 -2025 timeframe. This wDrk culminated in EPA and NHTSA issuing a "Netice Dflntent" (NOI) 
to. cDnduct a j Dint rulemaking and an "Interim J Dint Technical Assessment RepDrt" (TAR). 

AlthDugh CARE representatives participated in the meetings leading up to. the NOI and TAR, 
and had a rDle in preparing these dDcuments, it appears that CARE intends to. pursue the develDpment 
Df its Dwn separate rules fDr MY 2017 -2025 light-duty vehicles. ShDrtly after the NOI and TAR were 
issued, CARB indicated that it wDuld finalize CalifDrnia-specific 2017-2025 light-duty vehicle GHG 
emissiDn regulatiDns early this year - more than a year ahead ofthefoderal rule. 

Such unilateral actiDn by CalifDrnia is Df great CDncern to. us; in particular, a rushed effort 
tDward a state rulemaking is nDt in the spirit Df a cellabDrative effDrt to. develDp a single natiDnal 
program for fuel eCDnDmy/GHG standards. The current federal rulemaking process is still in the early 
stages. The NOI and TAR cite numerous instances where additiDnal analysis is needed, including Dn 
critical issues such as the CDStS Df advanced vehicle teclmD1Dgies and the pDtential impacts Dn mDtDr 
vehicle safety and the broader eCDnDmy andjDbs. That wDrk is engDing and is net expected to. be 
cDmpleted befDre September 20 II. So., there is no. reaSDn at this stage fDr CARB to. initiate its Dwn 
regulatDry process in advance efthe federal regulatDry process. 

CDngresshas expressly prohibited states and municipalities frDm adDpting Dr enfercing laws or 
regulatiDns "related to." fuel eCDnDmy standards. An effert by a single state to. beCDme the natiDn's de 
facto regulatDr ef fuel eCDnDmy standards, using authDrity eriginally granted by CDngress to. regulate 
smDg-fDrming emissiDns, is whDlly incDnsistent with CDngress's prDhibitiDn. A single state cannDt 
appropriately Dr adequately cDnsider the cDnsequences Df its actiDns Dn critical natiDnal interests such 
asjDbs, the eCDnDmy, CDStS to. CDnsumers, mDtDr vehicle safety, Dr cDnsumer acceptance Dfthe types Df 
vehicles that their standards wDuld require manufacturers to. make. FDr example, in setting state­
specific regulatiDns, CARE dDes nDt need to. take into. aCCDunt their effect Dn the auto. industry in Dther 
states or even Dn the natiDnal eCDnDmy. CARE is a state agency whDse sDle fDCUS is en CalifDrnia's 
envirDnmental agenda. CARE dDes nDt need to. take into. aCCDunt the eCDnDmy Dr jDbs in states like 
Michigan, Ohio., Kentucky, MissDuri, Texas, Alabama, Indiana, Oklahema, WiscDnsin, NDrth 
Carolina, Dr Dther states with significant auto. industry-related emplDyment. And it is nDt required to. 
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consider factors like highway fatalities on U.S. roadways. Thus, California should be fully engaged in 
the effort to establish an effective and workable national program, rather than regressing to a 
California-only approach. 

Finally, under the Clean Air Act, California may establish emissions standards only when the 
EPA Administrator grants California a waiver to do so. Section 209(b) of the Clean Air Act prohibits 
a waiver if the Administrator finds that California does not need separate regulations to meet 
compelling and extraordinary conditions, or if the Administrator finds that the California regulation is 
not consistent with federal standards set under Section 202(a) of the Clean Air Act. It is highly 
doubtful that California could demonstrate a need for separate state-level GHG regulations to meet 
"compelling and extraordinary conditions" once EPA and NHTSA have nationwide standards in place 
for 2017 -2025. 

At the federal level, it is critical that standards carefully balance the important national interests 
of reducing oil use and GHG gas emissions while supporting continued economic growth and jobs. 
Great uncertainties for the 2017-2025 timeframe remain, and though some are acknowledged in the 
NOI and TAR, neither document suggests a process for satisfactorily addressing them. For the 
upcoming rulemaking, the federal government must develop a more integrated process that takes into 
account factors upon which greater vehicle efficiencies depend, such as infrastructure, fuels and fuel 
quality, and consumer acceptance. 

The Alliance is concerned that the NOI and TAR systematically underestimate the costs of the 
proposed standards and overstate the benefits to consumers. In several key areas, the agencies' analysis 
departs significantly from a recently completed study by the National Academies of Sciences (NAS). 
For example, the NAS estimates costs of more than $3,000 per vehicle to achieve filel economy levels 
of 40 mpg by 2035, while the NO! estimates costs 0[$1,000 (or less) to achieve 47 mpg by 2025, ten 
years earlier. Similarly, the NOI and TAR assume that all of the efficiency gains are converted into 
fuel economy; in other words no advances in performance, comfort or safety technologies can occur in 
the 2017 -2025 timeframe. The NAS analysis is based on a much more realistic scenario that roughly 
50% of efficiency gains will go to increase fuel economy, while the remaining 50% wi II offset other 
important new features. 

In addition, the NO! and TAR cost estimates of the MY 2025 scenarios for the entire new 
vehicle fleet range from $770 to $3,500 per vehicle. The agencies also estimate a consumer fuel 
savings range from $5,000 to $7,400 during the life of the vehicle. However, a recent Center for 
Automotive Research (CAR) analysis calculates fuel economy costs to be from $4,190 to $6,435 per 
vehicle and a lifetime fuel savings of only $1,690 to $2,693. The CAR analysis shows a 10.2% net 
vehicle price increase at 41.7 mpg and a 22.3% net vehicle price increase at 60.1 mpg. According to 
CAR's analysis, such a steep price increase could depress light vehicle sales by 25% and result in a 
loss of as many as 220,000 automotive jobs.' . 

While the NOI and TAR represent a good start for the continuation of the program for MY 
2017-2025, it is clear that much work remains before new standards are proposed. The Alliance 
remains committed to working constructively with EPA and NHTSA - and California - to develop a 
national rule based on sound science and assumptions that fairly reflect the cost of technology and 
consumers' willingness to pay for advanced teclmology. We are confident that a rigorous analysis and 

iMcAlinden, S. 2010, I'Calculating the Net Cost or Price to the Consumer", CAR Breakfast Briefing Series: The U.S. Auto 
Industry and the Market 0/2025, Ypsilanti, MI, Ann Arbor Marriott Ypsilanti at Eagle Crest, pp. 30-45. 
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a fair and open process will lead to standards that will deliver significant environmental and energy 
security benefits for the entire nation without negatively impacting the economy or jobs. 

We appreciate the opportunity to provide input on the impact government regulation has on the 
economy and job growth and we would encourage the Committee to review the proposed EPA and 
NHTSA MY 2017 -2025 fuel economy/GHG gas regulations in conjunction with this examination. It 
is in the best interests of the economy, jobs, and consumers in the U.S. for all stakeholders to work 
together towards a single national program that is both effective and workable. It would be 
inconsistent with this approach for California to move forward unilaterally with its own rulemaking. 

While the 2017 -2025 standards are our top priority, the industry is also facing new federal 
regulations in a variety of areas, including mid-level blends of ethanol, fuel economy labeling, and 
rearward visibility. These rules have the potential to impose significant additional costs on the car 
buying public, and therefore also bear careful scrutiny. The Alliance is working closely with the 
appropriate agencies to minimize any negative impacts that could be associated with these rules. We 
will keep the Congress informed as the process moves forward. 

We trust the information we have provided will be helpful. A similar letter has been sent to 
Chairman Upton. Please contact me if you or your staff have any questions or need any additional 
information. Thank you for your consideration. 

Sincerely, 

Shane Karr 
Vice President 
Federal Government Affairs 

cc: The Honorable Elijah Cummings 
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January 10,201 J 

The Honorable Darrell E. Issa, Chairman 
House Committee Oversight and Government Reform 
2157 Rayburn House otIke building 
Washington, DC 20515-6143 

American rio 
Architectural 

Manufacturers 
Association· 

Re: AAMA Response to Committee on Oversight Request: EPA Regulations Impact 

Dear Chairman Issa, 

The American Architectural Manufacturers Assoeiation congratulates you on your appointment as 
Chairman to the House Committee on Oversight and Reform, and thanks you for the opportunity to 
discuss Ihe impact ofthe Environmental Protection Agency's July, 2010 promulgation of EPA-HQ­
OPPT-200S-0049 - Lead; Amendment to the Opt-out and Recordl<eeping Provisions in the 
Renovation, Repair, and PaintillgProgram (LRRP). This decision continues to prevent the recovery 
of the extremely hard-hit U.S. construction and renovation industries and the manufacturers that serve it. 

AAMA represents more than 250 North American window, door and skylight manufacturers and industry 
related suppliers. Collectively, AAMA memher companies are responsible for a workforce of 
approximately 100,000 employees. AAMA also developed "Installation Masters," the country's 
preeminent window installcrs training program. As such, our interests are strongly tied to all aspccts of 
the home and commercial build and renovation industries. 

Prior to the pUblication of the Final Rule, the original LRRP mandated eeltain requirements for work OJ] 

pre-1978 consiructed homes which housed children under the age of six and pregnant women. The home 
renovation industry fully complied with the revised and costly requirements for renovation work 
practices; training, dust sampling requirements and accreditation. 

This original EPA ruling allowed an "opt-out" provision for homeowners residing in pre-1978 
constructed homes with no children under the age of six or pregnant women (at risk popUlation) within 
the residence. This opt-out provision, limited the enforcement of this costly EPA rule to only those pre-
1978 homes with at risk population residents. 

Following a 2008 lawsuit tiled by a special interest group, the EPA agreed to include several new 
provisions with the LRRP. One of which, resulted in the promulgation of Lead; Amendment to the 
Opt-out and Recordl{Ceping Provisions in the Renovation, Rcpail', and Painting Program (LRRP), 
which removed the original LRRP "opt-out" provision and immediately, and significantly increased the 
cost of home renovations across the country. 
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The Honorable DalTell E. Issa, Chairman 
House Committee Oversight and Govel'tlment Reform 
2157 Raybu1'l1 House Oftice building 
Washington, DC 20515-6143 

Re: AAMA Response to Committee on Oversight Request: EPA Regulations Impact 

Prior to the EPA's decision to impose this final rule, SBA Advocacy issued the attached notice to 
Administrator Jackson, strongly discomaging the removal of the opt-out provision, based on a severely 
llllderestimated implementation cost analysis and the inclusion of unreliable lead studies coupled with the 
exclusion of more reliable data. 

The SBA also pointed out that the EPA " .. ,railed to perform needed outreach andfailed to examine 
seriously several regulatOiT alternatives that would minimize the small business burdens while achieving 
the same regulatory goals. " 

The AAMA membership joined other building product trade organizations in vehement opposition to the 
implementation of this ruling. The EPA, GBO aJid House and Senate Committees were provided with 
documentation confimling the severely underestimated field costs provided by the EPA, the EPA's lack 
of preparation on rule implementation, and the unreliability ofthe EPA required lead testing kits. 

Several members orthc Housc and Senate sent letters to Administrator Jackson rcquesting the EPA NOT 
proceed with the removal of the "opt-out" provision ... 

. "At a time when the economy is seriously d~flafed and the nalional unemployment rate is looming near 
10%, our nation cannol qUiJrd to further dislress businesses and jC/lnilies by mandating these particular 
policies," Boehner wrole in a March 31 letter to EPA administrator Lisa Jackson. "1 strongly urge you 10 

consider re-visiting this issue to determine how to protect consumers from the hazards of lead-based 
paint without increasing costs and harming businesses and consumers. " 

With complete disregard toward documented concel11S related to the removal of the provision, the EPA 
promulgated (he linal rule. The fenestration industry witnessed an immediate and significant impact on 
sales as a direct result. As renovators began to inform homeowners of the additional remodeling costs 
now associated with renovations, window sales in some parts of the COlintry plunged by 20%. 

Construction workers, among the Hrst and hardest hit by the housing crisis and su bsequent recession, 
continue to be turned away by homeowners who cannot afford to make necessary renovations due to the 
increased costs associated with LRRP compliance. 

As staled earlier, the EPA is now considering additional provisions to the LRRP. Considering the 
mammoth costs associated with the implementation of each new provision, it is suspected that EPA is 
introducing each proposal separately in order to avoid providing Congress and OMB with the cumulative 
cost to small business and homeowners. 
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The Honorable Darrell E. Issa, Chairman 
HOllse Committee Oversight and Government Reform 
2157 Rayburn House Omce building 
Washington, DC 20515-6143 

Re: AAMA Response to Committee on Oversight Request: EPA Regulations Impact 

In addition to the economic downturn of the past 30 months which has had a severe impact on workers in 
all aspects of the homebuilding and remodeling industry, the addition ofLRRP compliance costs have 
proven to add substantially to the chronic unemployment of U.S. construction workers and layoffs within 
U.S. home retrofitting products manufacturing companies. 

AAMA and its membership, through past collaboration with EPA and other energy and environmental 
governmental agencies, have proudly been at the forefront of addressing environmental and energy­
impacting issues in the U.S., and we rully support the intent of the original LRRP to safeguard the EPA­
deemed "at-risk" segmentofthe population from lead exposure. However, mandating these practices to 
all pre-I978 housing stock based on questionable studies and gl'Ossly underestimated implementation 
costs, exhibits a clear abuse of EPA's authority. 

Thank you for the opportunity to submit infonnation on the industry impact of recent and proposed 
rulings of the Environmental Protection Agency. Should you have any questions or comments or require 
additional information, I can be reached at 330-242-1916 01' rwalker@aamanet.org. 

Sincerely, 

Richard Walker 
AAMA President and CEO 

Sincerely, 

. Richard G. Walker 
AAMA President and CEO 

cc: The Honorable Edolphus Towns, Ranking Member 

attachments: May 21, 2010 GAO Major Rule Report 
April 28, 2010 EPA Website Response to Cost Question 

. November 27,2009 SBA Advocacy Letter to EPA 
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United States Government Accountability Office 
Washington, DC 20548 

B-319689 

May 21, 2010 

The Honorable Barbara Boxer 
Chairman 
The.Honorable James M. Inhofe 
Ranking Member 
Committee on Environment and Public Works 
United States Senate 

The Honorable Henry A. Waxman 
Chairman 
The Honorable Joe Barton 
Ranking Member 
Committee on Energy and Commerce 
House of Representatives 

Subject: Environmental Protection Agency: Lead; Amendment to the Opt-Out and 
Recordkeeping Provisions in the Renovation, RepaIr, and PaInting Program 

Pursuant to section 801(a)(2)(A) of title 5, United States Code, this is our report on a 
major rule promulgated by the Environmental Protection Agency (EPA), entitled 
"Lead; Amendment to the Opt-Out and Recordkeeping Provisions in the Renovation, 
Repair, and Painting Program" (RIN: 2070-AJ55). We received the rule on April 28, 
2010. It was published in the Federal Regjsteras a final rule on May 6,2010. 75 Fed. 
Reg. 24,802. The final rule is effective July 6, 2010. 

The fmal rule revises the Lead Renovation, Repair, and Painting Program (RRP) rule 
that was published in the Federal Register on April 22, 2008. The fmal rule 
eliminates the "opt-out" provision that currently exempts a renovation firm from the 
training and work practice requirements of the rule where the firm obtains a 
certification from the owner of a residence that no child under age 6 or pregnant 
woman resides in the home and the home is not a child-occupied facility. The fmal 
rule also requires renovation firms to provide a copy of the records demonstrating 
compliance with the training and work practice requirements of the RRP rule to the 
owner and, if different, the occupant of the building being renovated or the operator 
of the child-occupied facility. In addition, the final rule makes minor changes to the 
certification, accreditation, and state authorization requirements. 
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Enclosed is our assessment of EPA's compliance with the procedural steps required 
by section 801(a)(1)(B)(i) through (iv) of title 5 with respect to the rule. Our review 
of the procedural steps taken indicates that EPA complied with the applicable 
requirements. 

If you have any questions about this report or wish to contact GAO officials 
responsible for the evaluation work relating to the subject matter of the rule, please 
contact Shirley A. Jones, Assistant General Counsel, at (202) 512-8156. 

signed 

RobertJ. Cramer 
Managing Associate General Counsel 

Enclosure 

cc: Nicole Owens 
Director, Regulatory 
Management Division 

Environmental Protection Agency 
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ENCLOSURE 

REPORT UNDER 5 U.S.C. § 801(a)(2)(A) ON A MAJOR RULE 
ISSUED BY THE 

ENVIRONMENTAL PROTECTION AGENCY 
ENTITLED 

"LEAD; AMENDMENT TO THE OPT-OUT AND 
RECORD KEEPING PROVISIONS IN THE RENOVATION, 

REPAIR, AND PAINTING PROGRAM" 
(RIN: 2070-AJ55) 

(0 Cost-benefit analysis 

EPA performed a cost-benefit analysis in coJ\junction with the final rule. The 
benefits of the final rule result from the prevention of adverse health affects 
attributable to lead exposure from renovations in pre-1978 buildings. The adverse 
health affects include impaired cognitive function in children and several illnesses in 
children and adults, such as increased cardiovascular outcomes (including increased 
blood pressure, increased incidence of hypertension, cardiovascular morbidity, and 
mortality) and decreased kidney function. EPA determined that annualized benefits 
from the final rule may range from approximately $870 million to $3.2 billion 
assuming a discount rate of 3 percent, and $920 million to $3.3 billion assuming a 
discount rate of 7 percent. 

The costs of the final rule result from removing the opt-out provision and requiring 
firms performing renovation, repair, and painting work for compensation in housing 
previously eligible for the opt-out provision to follow the training, certification, and 
work practice requirements of the Lead Renovation, Repair, and Painting (RRP) rule. 
In addition, the final rule adds recordkeeping requirements that will increase costs of 
renovations in all target housing and child-occupied facilities. EPA estimates that 
the final rule will cost approximately $500 million in the first year, with the cost 
expected to drop to approximately $300 million per year starting with the second 
year, when improved test kits for detecting the presence of lead-based paint are 
assumed to become available. Training for renovators and workers and certification 
for firms working in housing previously covered by the opt-out provision is 
estimated to add approximately $50 million per year to the cost, and requiring 
renovators to provide owners and occupants with copies of the recordkeeping 
required to document compliance with the RRP rule training and work practice 
requirements costs approximately $30 million per year, with about two-thirds 
incurred in housing that was previously eligible for the opt-out provision. 

GAO-IO-734R 



(iO Agency actions relevant to the Regulatory Flexibilitv Act. 5 U.S.C. §§ 603-605, 
607, and 609 

EPA prepared a final regulatory flexibility analysis for the final rule. EPA 
detennined that the vast majority of the entities in the industries affected by this rule 
are small, and that the rule will affect approximately 289,000 small entities. EPA 
determined that an estimated 101,000 small businesses could be affected by the 
removal of the opt-out provision, with average impacts of 1.10 percent of revenues. 
EPA further detennined that an estimated 189,000 small entities could be affected 
solely by the additional recordkeeping requirement, with incremental cost impacts 
ranging from 0.0001 percent to 0;08 percent of revenues. Combining the removal of 
the opt-out provision with the new recordkeeping requirements, a total of 289,000 
small entities could be affected by the rule, including 266,000 small businesses with 
average impacts of 0.4 percent, 17,000 small non-profits with average impacts of 
0.0005 percent, and 6,000 small governments with average impacts of 0.0001 percent. 

The removal of the opt-out provision will also affect an estimated 75,000 non­
employer renovation contractors, with an average cost to such contractors estimated 
to be $1,193 apiece, which represents l.3 percent to 4.7 percent of reported 
revenues, depending on the industry sector. The new recordkeeping requirement is 
estimated to affect approximately 96,000 additional non-employer renovation 
contractors, with an average estimated cost of $42 apiece, which represents 0.05 
percent to 0.17 percent of reported revenues, depending on the industry sector. 

(iii) Agency actions relevant to sections 202-205 of the Unfunded Mandates Refonn 
Act of 1995, 2 U.S.C. §§ 1532-1535 

EPA determined that this final rule contains a federal mandate that may result in 
expenditures that exceed $100 million by the private sector in anyone year, but will 
not result in such expenditures by state, local, and tribal governments in the 
aggregate. 

(iv) Other relevant infopuation or requirements under acts and executive orders 

Administrative Procedure Act, 5 U.S.C. §§ 551 et l!!ill. 

EPA published a notice of proposed rulemaking on October 28, 2009. 74 Fed. Reg. 
55,506. EPA received comments on the proposed rule and responded to those 
comments in the final rule. 75 Fed. Reg. 24,802. 

Paperwork Reduction Act, 44 U.S.C. §§ 3501-3520 

The final rule contains infonnation collection requirements that are subject to Office 
of Management and Budget COMB) review under the Paperwork Reduction Act. EPA 
has submitted the requirements to OMB for approval, and they have been assigned 
OMB Control Number 2070-0155. EPA detennined that the infonnation collection 
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requirements may affect training providers as well as firms that perform renovation, 
repair, or painting for compensation. EPA estimates that the total respondent 
burden for training providers and certified firms from the final rule will average 
approximately 1,647,000 hours per year during the 3 years covered by the 
information collection request. 

Stat\ltory authorization for the rule 

The final rule is authorized by sections 402( c )(3), 404, 406, and 407 of the Toxic 
Substances Control Act, codified at 15 U.S.C. §§ 2682(c)(3), 2684, 2686, and 2687. 

Executive Order No. 12,866 (Regulatory Planning and Review) 

The final rule was determined by EPA to be significant under Executive Order 12,866 
and was reviewed by the Office of Management and Budget. 

Executive Order No. 13,132 (Federalism) 

EPA determined that the final rule does not have "federalism implications" because 
it will not have substantial direct effects on the states, on the relationship between 
the national government and the states, or on the distribution of power and 
responsibilities among the various levels of government. 
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Search 

How much will it cost contractors to comply with the RRP 
Rule? 

Question 

How much will It cost contractors to comply with the Renovation, Repair, and 
Painting (RRP) Rule? 

Answer 

Information collected by EPA for the purposes of the rulemaking indicates 
that many contractors already follow some of the work practices required by 
the rule, such as using disposable plastic sheeting to cover floors and objects 
in the work area. These estimates do not include the costs of those 
practices. 

EPA estimates that the costs of containment, cleaning, and cleaning 
verification will range from $8 to $167 per job, with the exception of those 
exterior jobs where vertical containment would be required. This includes: 

Costs of equipment (for example, plastic sheeting, tape, HEPA vacuums 
and tool shrouds - the equipment varies by job). 

Costs of labor (for example, the time required to perform cleaning and 
cleaning verification). 

In addition to work practice costs, your costs will include training fees and 
certification fees. The costs include: 

Training costs to individual renovators working in pre-1978 housing or 
child-occupied facilities who must take a course from an accredited training 
provider (cost is set by the training provider; estimated to be about $200 for a 
5-year certification). 

Certification costs to firms to obtain certification from EPA ($300 fee to the 
U,S, Treasury for a 5-year certification, (This fee is required by law to cover 
program administration). 

I: Notify Me by Email if this. Answer is Updated. :I 
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How well did this answer your question? 
r 100% (' 75% r 50% r 25% r 0% [1"",,-. ';;S"'ubC":m"'i-:-t R;:;:a::-;t""in-::g--' 

Users who viewed this answer have also viewed 

• Does the RRP rule apply to simple painting activities that occur when rental 
properties turn over? 

• If a general contractor hires a subcontractor to work at a renovation site, 
does the subcontractor need to be a certified firm if the subcontractor does 
not disturb any paint? 

• Must my firm be certified if we are performing a renovation that started in 
March but will not be completed until June 2010? 

• Does the RRP Rule require a certified state lead inspector or risk assessor, 
who does not do renovation work, to become a certified renovation firm in 
order to take dust wipe samples? 

• Is the fee for firm certification waived for self- employed individuals or 
landlords? . 

Back to Previeus Document ¢.Ji 
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Small Business Administration: Office of Advocacy - Letter dated 11127/09 - Environme... Page 1 of 9 

Advocacy: the voice of small business in government 

November 27, 2009 

By Electronic Mail 

Document Control Office (7407 M) 
Office of Pollution Prevention and Toxics (OPPT) 
u.s. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Re: Amel1dm.eJ!.t.t!l1b_e_Q.I!!=Q!!.L~Jld Recor\lk~wing ProvisiollsJ!Lt11cJ,ead RCIlQvDti!llh 
Rell"ic.a.!!.d .. Plliniing!'rogra mlI,!IBJ');J>jlckctIP NlLl1!.!!.cI ... !<;!~.A-HQ,QpJ'T -~005,Q042 

Dear Administrator Jackson: 

The U.S. Small Business Administration's (SBA) Office of Advocacy (Advocacy) is pleased to submit the 
following comments on the U.S. Environmental Protection Agency's (EPA) proposed amendment to eliminate 
the "opt-out" option in the Lead Renovation, Repair, and Painting Program (LRRP) Rule promulgated in April 
2008. The current LRRP rule is designed to reduce exposure to lead hazards created by renovation, repair, and 
painting activities that disturb lead-based paint. This proposal would result in an EPA estimated increase of costs 
on regulated finlls from $800 million (current LRRP) to $1.3 billion (LRRP with new proposal) in the first year 
of compliance. 

The current LRRP rule establishes requirements for renovation work practices; training renovators and dust 
sampling technicians; certifying renovators, dust sampling technicians, and renovation firms; and accrediting 
providers of renovation and dust sampling technician training. The proposed rule would eliminate the current 
opt-out for renovation jobs where no children under six years old or pregnant women reside.(O 

Advocacy supports EPA's effort to impose reasonable minimum work practice standards, including clean-up 
standards that will ensure protection of the health of young children and pregnant women. However, Advocacy 
opposes the expansion of this expensive rule to extend to dwellings of persons above the age of six (including 
nonpregnant women). This proposed change would almost double the cost of the current rule, without any 
serious examination of whether there will be additional benefits due to the expansion of this regulation. 
Furthennore, EPA failed to include the cumulative impact of eliminating the "opt-out" option from the current 
ride, and two additional costly future rulemakings. Nor did EPA consider altematives that would address these 
multi-biIlion dollar cumulative impacts. By segmenting these rulemakings, EPA reduces the apparent costs of 
each individual rulemaking and overlooks the serious consequences to small businesses, job creation and 
housing affordability in America. 

Given the much lower level of exposure of older children and adults, EPA could retain the existing rule, or limit 
the new rule to providing notification to the owners and providing a checklist for lead-safe practices for the 
renovator to complete. Alternatively, EPA could simply prohibit the several lead dust generating practices that 
were prohibited or restricted in the current LRRP rulemaking, thereby capturing most, if not virtually all, of the 
benefits anticipated by this rule, without the additional regulatory baggage of the remainder of the rule.ill In 
addition, EPA should seriously consider extension of the compliance date for any opt-out changes to assure 
adequate training capability and lower costs to small businesses. In short, EPA can substantially alter this 
proposed rule and preserve.substantially all of the benefits in a variety of ways. 

Office of Advocacy 

http://www.sba.gov/advo/laws/comments/epa09_1127.html 4/26/2010 
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Advocacy was established pursuant to Pub. L. 94-305 to represent the views of small entities before Federal 
agencies and Congress. Advocacy is an independent office within SBA, so the views expressed by Advocacy do 
not necessarily reflect the views of the SBA or the Administration. The RFA, as amended by the Small Business 
Regulatory Enforcement Fairness Act of 1996 (SBREFA),(3) gives small entities a voice in the rulemaking 
process. For all rules which will have a significant economic impact on a substantial number of small entities, 
EPA is required by the RFA to assess the impact of the proposed rule on small business and to consider less 
burdensome alternatives. Moreover, Executive Order 13272'(4} requires Federal agencies to give eVeJY 
appropriate consideration to any comments on a proposed or final rule submitted by Advocacy. The agency must 
include, in any explanation or discussion accompanying publication in the Federal Register of a final rule, the 
agency's response to any written comments submitted by Advocacy oil the proposed rule. 

Background 

SBREFA Panel 

In developing the predecessor proposed LRRP rule, EPA convened a Small Business Advocacy Review Panel in 
accordance with the requirements of SBREFA to obtain advice and recommendations about how the proposed 
rule might affect small entities. The panel included representatives from EPA, Advocacy, and the Office of 
Information and Regulatory Affairs within the Office of Management and Budget and was assisted in its work 
by several small entity representatives (SERs) of the various entities that poientially would be subject to the rule. 
The panel met in 1999 and reviewed various regulatory options developed by EPA, but did not address the series 
of regulatory changes now being considered by the agency.(~ 

EPA issued a fmal LRRP rule in April 2008. The LRRP rule applies to "target housing," defined in section 401 
of the Toxic Substances Control Act (TSCA) as any housing constructed before 1978, except housing for the 
elderly or persons with disabilities (unless any child under age 6 resides or is expected to reside) or any 0-
bedroom dwelling. The final rule also applies to housing where a pregnant woman resides. 

Consent Decree 

In a consent decree reached with public interest groups, EPA committed to a series of rulemakings where it will 
consider establishing additional requirements potentially involving biIlions of dollars in increased costs over 
several years. In our view, none of these planned changes are likely to produce any significant benefits to 
society. EPA has agreed to issue the following proposals over a period of time: (I) eliminating the opt-out, (2) 
applying the Housing and Urban Development (HUD) clearance test(6) to these renovation activities, and (3) 
expanding the LRRP requirements to commercial and other non-residential buildings. 

When EPA completed the current LRRP, these sarne requirements were considered and squarely rejected by thc 
agency as offering no significant benefits and inconsistent with the Toxics Substances Control Act (TSCA). Yet, 
EPA committed to these new rulemakings, and did so without consulting with small businesses, our office, and 
without benefit of convening a SBREFA panel to address the potential impact of these ncw requirements. By 
EPA's own cstimate, these rules would add hundrcds of millions of dollars in annual costs to small firms.(1} 

Regulatory Flexibility Act 

Under the RegulatOlY Flcxibility Act, and Executive Ordcr 12866, EPA is required to examine the costs and 
benefits ofregulatory alternatives. In tbis case, EPA failed to perform needed outrcach and failed to examine 
seriously several regulatOlY alternatives that would minimize the small business burdens while achieving the 
same regulatory goals. Further, there is no new science that EPA relies upon to make changes to the opt-out rule, 
and its re-evaluation of thc science and tbe projected benefits is unconvincingly thin in its endeavor to 
demonstrate that real benefits to society will accrue. 

EPA's proposal attempts to add environmental protection by extending application of these comprehensive 
regulatory requirements to more renovation activities. Advocacy is concerned that removal of the opt-out option 
will result in more, not less, lead contamination because it will lead to unregulated renovation by homeowners 
and disreputable firms, rather than better performance by regulated firms.(8) 

http://www.sba.gov/advo/laws/col11l11ents/epa09_1127.htl111 4126/2010 
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Proposal Inconsislent with TSCA 

In the original April 2008 final mle, EPA stated, "[i]n addition, EPA made a concerted effort to keep the costs 
and burdens associated with this rule as low as possible, while still providing adequate protection against lead­
based paint hazards created by renovation activities. Indeed, as part of this rulemakingEPA has, as directed by 
TSCA section 2(c) considered the environmental economic and social impacts of this rule."(9) The agency also 
previously recognized that "[i]n the Senate report on Title X, Congress noted the need 'for a flexible, targeted 
approach for protecting children from exposure to lead hazards while maintaining housing affordability. '''CUI} 
This statutory framework provided the legal rationale for the 2008 opt-out provision. 

In the current proposal, the agency again declares in the preamble that " ... EPA has also taken into consideration 
the environmental, economic and social impact oftoday's proposed rule as provided in TSCA § 2(c)."0ll Yet, 
unlike the approach in the 2008 rule, EPA makes no further mention of this requirement in the remainder of the 
2009 preamble or anywhere in the extensive Economic Analysis, and provides no factual basis for its 
declaration. The agency's legal obligation is not discharged merely by mentioning the applicable legal standard. 
This strongly contrasts with the 2008 final rule preamble, where the TSCA provision is significantly addressed 
and applied.(12...) 

Advocacy believes that the proposed rule imposes substantial burdens on small businesses, home owners and 
building owners, without any significant expectation of addressing real lead hazards, in contravention of TSCA, 
the underlying statute. 

Discussion 

I. The Evidence of Risk to Young Children from Renovation Activity is Weak; Evidence of Benefits to 
Older Children and Adults is Merely Speculative. 

As we pointed out in our earlier comments on the proposed LRRP ,1Jl.) Advocacy believes that while some 
renovation activities cun generate significant amounts of lead dust that could pose a human health hazard, there 
is not sufficient evidence that renovation activities by private contractors or building owner personnel, as 
opposed to homeowners, contribute to an increased risk of elevated blood levels (EBL) in children. EPA's final 
rule relies on both the Phase III study(l<!) and two New York State Department of Health studies(IS) to show a 
relationship between renovation activities and children's health. The Phase III study was addressed in the 
SBREFA panel report. While these studies provide some evidence that renovation by homeowners (or sloppy 
work by contractors) can result in EBL, they do not provide evidence that the proposed procedures will enhance 
public health. Advocacy believes that the evidence in fact shows that private contractors (Le., professional 
renovators) subject to reasonable cleanup standards, including the "no visible dust or debris" standard, do not 
create additional health hazards. Since the evidence was so weak for young children, it is much weaker for older 
childreri and adults who do not ingest lead dust from the floor, windowsills or soil. 

Further, while EPA states that the phase III study shows that children subject to remodeling were 30 percent 
more likely to have EBLs than other children, there is not a significant correlation when the sample was limited 
to the persons regulated by this rule - namely apartment building owners, apartment building staff, and 
professional contractors. On the other hand, renovations involving relatives and friends not residing in the 
household (Le., those not subject to this rule) showed the highest correlation with EBL. Based on the foregoing, 
Advocacy is still concerned that the final LRRP rule could unnecessarily raise costs and drive homeowners from 
using professional contractors (renovators), who work more carefully, to inexperienced and untrained 
individuals. The current LRRP rule would also encourage do-it-yourself work by untrained individuals, which 
could actually endanger children's health, not improve them. Now, EPA proposes to vastly increase dle cost of 
this rule, with only the hope that some benefits might accrue. 

Finally, EPA cited two additional references in the LRRP final rule to demonstrate that EBL is associated with 
renovation. However, the first study by the New York State Department of Health, found that 6.9 percent of the 
children had EBL, and this was associated with renovation. Unfortunately, this study is not reliable since it did 
not compare the 6.9 percent EBL with a control group of New York households that had not undergone 
renovation within the two year period.(1(!) Given the large magnitUde of residences studied that undergo 
renovation each year, Advocacy does not believe that this figure reveals a relationship witb renovation activities. 
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