Tabfe 8.2

Annualized Cost of the
Proposed and Final
CWIS Rule

Source: EPA 20024, 2004b,
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Proposed regulation Final regulation
{2001%) {20028)
One-time costs 121.3 . 176.1
Capital casts 83.5 124.5
Connection cutage 0.0 326
initial permit application 37.8 17.0
Pilot study — 2.0
Recurring costs ! 1.1 735
Operations and maintenance 19.0 30.6
Monitoring, recordkeseping, and reperting 34.1 30.7
Parmit renewal : 8.0 12.2
Total annualized costs 182.4 249.5

In fact, between the proposed and final rules, gpa changed the decisionmaking assumptions
in the cost estimation model. In the proposed rule, gpa assumed that the plant was a cost mini-
mizer. In the final rule, the agency recognized that there would be some uncertainty regarding
the exact performance at a particular site, and that, at many sites, more than one technology might
be under consideration. In modeling the tech'noiogy choice at those sites, pea selected the tech-
notogy expected to perform the best, rather than the Jeast-cost technology:

Moreover, the best performing technology concept, when necessary to apply, relied on as-
signing technologies about a median cost, with some choices abave and below, Therefore, for each
model facility (or intake), in order to ensure that the technology on which costs were based would
in fact achieve compliance at that model site, the agency could not rely on a one-size-fits-all, least-
cost approach,® '

The technologies added with the Nopa were high-cost, high-performance technologies that
waould very likely achieve compliance at every site. The addition of this element of performance
uncertainty into the model ensured that these high-cost technologies would perforce be selected
at some plants. The change in modeling explains why capital and operating costs increased—and
by approximately the same percentage. It also explains why the costs associated with permitting,
recordkeeping, and monitoring declined because the amount of proof that the technology would
actually work required by 5pa was much lower for the added technologies,

Quantifying I¢-E Losses and the Effects of the CWIS Rule

Although epa has always produced estimates of the costs of its regulations, the requirement to
produce benefit estimates originated with a1as. In principle, the benefit study must show how the
regulation will affect the physical and biological environment, it must quantify those changes, and
it must estimate in monetary units how much people value those changes. However, some cate-
gories of benefits put forward often resist the final valuation step, and some cannot even be quan-
tified, at least given present methods and data. For the cwis rules, the claims for thesé nonmone-

tized benefits are unusually large relative to the monetized benefits,
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" The cwis rule is supposed to generate benefits by reducing impingement mortality and en-
traintment of aquatic species. Thus, Era’s task in the Ria is (a) to explain quantitatively how the
regulation will reduce the mortality of species affected by cwis 148 and (b} to estimate the welfare
effects of these changes—in other words, estimate the willingness to pay.

To demonstrate (a), Chapter 4 of the Technical Development Document (Top} (BPa 2002b)
presented data on experiments at selected power plants around the United States showing that
impingement mortality was substantially reduced by the installation of each of the recommended
technologies. Total entrainment was also reduced, although the evidence base was smaller and
more variable. In addition, Bp4 had little information on entrainment tnortality, In the proposed
regulation, spa assumed that entrainment mortality was 1oo percent. This assumption was a
holdover from an early guidance document issued by the agency in 1977 to guide permit writers
in the absence of a regulation. It was also the asswmption used in the permitting programs of at
least 12 states. After the proposed rule appeared, this assumption was challenged by the electric
utilities, many of which presented studies of entrainment mortality that purported to show that
it was often less than 100 percent. Prior to issuing the final rule, epa reviewed 37 such entrainment
survival studies and concluded that they were so variable in species covered, quality, and approach,
that they at best only had local validity {Regional Studies Chapter A7) (Era 2004¢). For the calcu-
lation of national benefits, Bra disregarded these studies and continued to assume roo percent en-
trainment mortality. .

By reducing the mortality of aquatic species, the cwis rule is designed to lead to healthier
aquatic ecosystems with larger populations of valued fish and shellfish. Although mature individ-
uals of these primary species are too large to be directly affected by ews, fishing yields are affected
by losses to the young of those species and to the forage species that comprise their diet, gpa. de-
veloped two simple models to relate losses of immature primary species and forage species to re-
ductions in yield or future production of primary species. These models used a yield-per-recruit
(xpr) approach to modeling fish populations. ‘The models assumed that the survivor function—
thatis, the probability that an individual of a species would survive from age one to age two—was
independent of the population density of that species, resulting in a constant yield of mature fish
for any recruit of a given age. The procedure for relating forage species was somewhat more in-
volved because it took into account the importance of various forage species in the diet of the pri-
maty species and the conversion of bivmass from one to the other. Table 8.3 shows EPA’s expected
reductions in 1&e by region, as well as the improvements in biological endpoints, gpa reported the
results in three metrics, first converting mortality at each life stage to “age one equivalents,” which
were in turn converted 1o forgone fishery yield and forgone biomass production.

During the rulemaking process, Era convened several peer-review panels to examine various

- aspects of the Phase [l rule. One of the panels was meant to peer review Epra’s biological model.
The yen model came under some criticism, both internally and from the panel, because its lin-
earity assumplion disregarded the possibility of density dependence, which holds that the probabil-
ity of survival is a function of the density of the species in the water body and, therefore, in the
current context, 1&e mortality (e.g., see Newbold and lovanna 2007a, 2007b). £pa used the model
nonetheless, adding a disclaimer that the ypr model was most suitable to the case when &z losses

constituted a small part of total mortality. And indeed, the peer-review committee noted that the -

most serious issue with the biological modeling was the inadequate empirical data on population
and population dynamics.
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Tahle 8.4 _
Summary of Estimated
CWIS Net Benefits,
Final Rule {Exclusive of
Nonuse Benefits}

Source: Economic Beneflts
Analysts Tubles Di-4, C3-A-1
(FIPA 20044},
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Table 8.3
Expected Reduction in

Reductions in

Reductions in

Region impingement entrainment
I&E, Final Rule

California 31% 21%
Source: Evonontic Beneftés North Atlantic 44 29
Analysis Chagter C3, Table
C3-1 (BPA z0044), Mid-Atlantic 54 48

South Atlantic : 44 7

Gulf of Mexico 59 32

Great Lakes 52 40

Inland 47 16

Total use Net use

Region Commercial Recreation benefits Costs benefits
California $0.5 $2.5 $3.0 C$31.7 {$28,7)
North Atlantic $0.1 $1.4 $1.4 $13.3 {$11.9)
Mid-Atlantic $1.7 $43.4 $45.0 $62.6 {$17.5) -
South Atlantic $02 $6.9 $7.1 $o.0 {$1.9)
Gulf of Mexico $0.7 $6.2 . - $69 $22.8 {$15.9)
Great Lakes $0.2 $14.0 $14.7 $68.7 {$44.6)
Inland NA 53.0 53.0 - §170.1 ($167.2)
Total $3.5 £79.3 $82.9 £389.2 {$306.3)
Monetary Benefits

Having estimated the biological losses from cwis, to value these avoided losses, rpa considered
five categories of benefits. A summary of the kinds of items in each category, data needs, and ap-
proaches is given in Table 8.5. Although five categories were considered, benefits were actually

monetized in only two: commercial and recreational fisheries.

Direct use benefits for market goods. The benefits of commercial fishing to producers and con-
sumers are referred to as direct use benefits for market goods. Bra’s analysis of the affected fish-
eries markets in Chapter 1o of the Regional Analysis (8pa 2004c) found that the reduced 1an losses
would result in small increases (between 0,03 and 2.99 percent) in harvests in the six regions. Era
asserted that these increases in output would result in negligible changes in prices, so that the ben-
efits to consurmers would be zero. Thus, spa’s analysis focuses on benefits to producers only. To
determine the commercial Ashing losses attributable to 1, npa assumes properiionality. Suppose
§ is the total stock of a harvested species and M is the production lost to 1&s. If &S is the amount
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Table 8.5: Benefit Categories

DIRECT USE, MARKETED GOODS

m Increased commercial landings

m Fishing tournament with entry fee and
prizes

m Estimated change in landings of specific
species

m Bstimated change in total economic
impact

m Market-based approach using dataon
landings and the value of landing data from the
National Marine Fisheries Service (Nmrs)

m Based on facility-specific res data and ecolog-
ical modeling

s Based on available literature

" INDIRECT USE, MARKET GOOD

Increase in market values:

m Equipment sales, rental, and repair
m Bait and tackle sales

w Increased consumer market choices
[}

Increased choices in restaurant meals

Increased property values near water

» Ecotourism (charter trips, festivals, other
organized activities with fees such as tiverwalks)

u Estimated change in landings of specific
species

n Relationship between increased fish/shell-
fish lapdings and secondary markets

w Local activities and participation fees

m Bstimated numbers of participating
individuals

n Not estimated for the final Section 316(b}
rule analysis due to data constraints

DIRECT USE, NONMARKET GOODS

Improved valuc of a recreational fishing trip:

& Increased catch of targeted/preferred
species

» [Increased incidental catch
n Bstimated number of affected anglers

n Value of an improvement in catch rate

m Regional rum analysis

® Benefit tranifer {inland region)

Increase in recrentional fishing participation:

m Estimated number of affected anglers or es-
timate of potential anglers

® Value of an angling day

s Repional rum analysis {not estimated for the
California and inland regions)

INDIRECT USE, NONMARKETED

Increase in valne of boating, scuba-diving, and
near-water recreational experience:

= Enjoying observing fish while boating,
scuba-diving, hiking, or picknicking

m Watching aquatic birds fish or catch aquatic
invertebrates

w Estimated number of affected near-water
recreationists, divers, and boaters

@ Value of boating, scuba-diving, and near-
watcr recreational experience

Increase in boating and near-water
recreationgl participation:

¥ Estimated number of affected boating and
near-water recreationists

B Value of a near-water recreational
experience

Increase in nonyse values:

® Existence (stewardship)

g Altruism (interpersonal concerns}

u Beguest (interpersonal and intergenera-
tional equily) motives

@ Apprediation of the importance of ecological
services apart (rom human uses or motives (e.g.,
eco-services interrelatonships, reproductive
success, diversity, and improved conditions for
TECOVETY)

m 1x1 loss estimates

B Primary research using stated preference ap-
proach (not feasible within era constraints)

m Applicable studies upon which to conduet
benefit transfer

m Site-specific studies or national stated prefer-
ence surveys ’

8 Benefit transfer, including meta-analysis of
applicable studies

a Restoration-based values of common
and/ or endangered species

Source: EPA 2004c
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harvested each year, then kM is the amount lost to 1&s. Dockside prices are applied to this quan-
tity to get the revenue losses resulting from 1&a for a species.

Chapter 10 of the Regional Analysis (zpa 2004c) contains a table summarizing the results of
four studies containing estimates of producer surplus in nine fisheries markets. In these studies,
producer surplus ranges between o and 37 percent of total revenue.? In converting revenues to
surplus, BpA uses these results to bracket surplus as o to 4o percent of revenue,

Direct use benefits for nonmarket goods, To estimate the enhancement in recreational benefits as-
sociated with the rule, Bpa estimated a set of econometric models, including a random utility
model vo relate recreation site characteristics and travel costs to an individual’s probability of vis-
iting the site. This mode] predicts the average utility of the site. A second model estimates trip fre-
quency as a function of this average utility plus individual characteristics. The main data source
is National Marine Fisheries Service.

Indirect use benefits, Indirect use benefits are those welfare improvements that accrue to individ-
uals who benefit from the enhancement of the fishery without enjoying the fish or the enhanced
fishing opportunities. For example, birdwatchers might benefit if the fishery atiracts more birds
to the site. Another example is provided by increased populations of forage fish, which are not
consumed directly, but which contribute to the primary stock. Thus, inditect use benefits can be

either recreational or commercial.

Nonuse benefits. Nonuse benefits must be estimated by stated preference methods. rra consid-
ered commissioning its own survey to elicit nonuse benefits of 1z losses, but the agency was not
able to secure the required approval from oms. Epa then attempted to use benefit transfer meth-
ods to apply studies of nonuse values at particular sites, but the analysts were uncomfortable scal-

ing up to a national benefit level. Therefore, spa decided not to estimate nonuse benefits.

Summary of monetary benefits, Table 8.4 shows the direct commercial and recreational benefits
estimated for the Phase I rule and cotnpares them to the costs. As shown, costs exceed benefits
by about a factor of five. Recall that benefits are monetized for only two of the five categories.

The Legal Challenge

After the final rule was issued in 2004, it was challenged by states, environmental groups, and ad-
vocates for the utility industry in the U.S. Court of Appeals for the Second Circuit. This court had
also heard the appeal of the Phase I rule, so it was already well educated on the substance of the
rule and the situation, The state and environmentalist arguments were similar in asserting that
epa did not comply with the requirements of the cwa and in several ways wrote regulations that
gave far too much discretion to wtility plants in how to comply with the standard. They also ar-
gued that 5pa made changes in the final rule that were not supported by the docket. The most im-
portant utility industry argutnents were as follows: cwa Section 316(b) does not apply to existing
facilities; the agency did not justify its definition of agr or its assumption of zero entrainment sur-
vival; and the requirement of evaluation of qualitative nonuse benefits in site-specific cost-benefit
studies was improper. The individual appeals were merged into a single case, argued on June 8,

2006, and decided on January 25, 2007 (Riverkeeper, Inc. et al. v EPA).
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The result was a clear win for the states and the environmental groups. Most of the aspects of
the rule most troubling to environmentalists—which consisted of most of the rulemaking inno-
vations identified and discussed above—were either rejected outright or remanded to epa for fur-
ther clarification, whereas the industry arguments found little favor with the court. To begin, the
court opinion indicated that the use of cost-benefit analysis by rea in this rule was an incorrect
reading of the statute. The »ra performance standard precluded the balancing of benefits and
costs, and indeed the court stated that the only legitimate use of cost information in this rule was
to determine whether the cost of meeting the performance standard was something the industry
could “reasonably bear.” With that in mind, the court went on to observe that several utility plants
did have closed-cycle cooling, and epa’s failure to identify that technology as the 814 could not be
based on a cost-benefit test, but rather on what the industry can reasonably bear. It remanded this
part of the rule to rpa to clarify its reasoning on this point.

One of the arguments made by the environmental groups was that the use of ranges for per-

formance standards was impermissibly vague; these groups asked the court to require a point stan-
dard. Although the court sympathized with Bra’s position that the mortality ranges were often
site-specific and in any case not fully within the control of the plant, it required gea to tighten up
the rule so that a plant could not get away with achieving the minimum performance in the range
when more could have been done. The key point was that the plant should do its best, not the
minimum,

The court also rejected the use of restoration as a compliance alternative, ruling that restora-
tion was impermissible “compensation” for environmental impacts, rather than “t'ninirmizal:ion,”
and that, in any event, restoration was not a technology as defined in the statute,

Finally, the court remanded the site-specific compliance alternatives—the cost—cost test and
the cost-benefit test. The latter was eliminated for the sanie reasons as the more general cost—

benefit tests in the rule, The former failed in part because the agency changed the basis of calcu- :

lating costs in the final rule, violating the procedural requirements of informal rulemaking by giv-
ing inadequate opportunity for comment.

Since this decision, spa has had the following statement on its Section 316(b} website:

Bra is suspending the Cooling Water Intake Structure Regulations for existing large power plants.
This suspension is in response to the 2nd Circuit Court of Appeals decision in Riverkeeper, Inc., +

Environmental Protection Agency.

mpa is still studying the court decision and has not yet decided how to revise the rule to comply
with its requirements. Also, the industry petitioners have appealed the decision of the 2nd Court
of Appeals to the US. Supreme Court.

Conclusion

Few types of regulation resist the use of cost-benefit analysis as much as 18 regulation does. Such
regulation requires pa to identify a technology that meets some concept of “best” performance,
a concept that is ordinarily established in the legislation. The agency then must set a performance
standard for all users that achieves the performance of the designated technology, regardless of

costs, the environmental improvements expected, and the value of those improvements. This ap-
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proach is the antithesis of cost-benefit analysis, for which cost, environmental improvement, and
value are very important,

BPa justified its attempts to go beyond the usual definition of T8 standards by statutory lan-
guage that called for minimization of adverse environmental impact. The agency pointed out the
difficulty of defining performance standards without mention of 1xs mortality, which in any case
were highly variable depending on species and site characteristics. These efforts were to no avail
as the court struck down virtually all of the features of the regulation that allowed plants more
flexibility than the limited amount usually permitted by T8 standards.

Even without the T8 requirement, this regulation illustrates the great difficulty of basing reg-
ulatory decisions on the likely consequences because the knowledge base for determining those
consequences was sadly deficient. This showed up in both the quantification of the physical effects
of the regulation and the valuation of those effects. Bpa’s yPR model for linking 185 mortality to
population effects was exposed in the ecological peer review as very questionable. And, without
a comprehensive ecological model taking into account losses to both forage and primary species,
there was no way to account for the interaction of 1azs effects on both food supply and juveniles
of primary species. As a result, pa’s benefit studies only included direct use benefits—and those
wete based on an ecological model that gpa’s own peer review had called into question. Nonuse
benefits were considered but abandoned when omn refused epa permission to conduct a survey
of nonuse benefits. ‘

All of this is not to say that a conventional s standard would petform any better. It is difficult
to determine whether this pair of court decisions—first to require epa to write effluent guidelines
for ewis and then to limis the flexibility of plants in complying—improved matters or made them

WOrse.

Notes
1. 33 US.C. Ch, 26,

2. Sections 301 and 306 discuss the regulatory requirements for existing and new point sources of pollution, re-

spectively.

3. Supporting documentation prepared by kpa for the rule can be found in the Federal Register notices for the
proposed rule (67 rn 17121, April g, 2002}, the final rule (60 Fn 41576, July 9, 2004), and a notice of data availabil-
ity (68 ¥n 13522, March 19, 2003), which appeared during the comment period and contained information on ad-
ditional compliance options available to regulated plants. In addition, the proposed and final rules were each sup-
ported by three technical reports prepared by the agency and its contractors. These are the Technical Develapment
Docutnent (Top), which describes the alternative technologles for controlling impingement and entrainment and
provided exarmples of applying those models to plants in several settings. I'he rop also contains the micro-level
compliance cost models. The Regicnal Analysis (ra} defines relevant outcome measures, provides information
on: the cffects of the estimates on impingement mottality and entrainment i the baseline and with the technol-
ogy options, and describes the micro-level benefit estimation studics. Finally, the Economic and Benefits Analy-
sis (Epa) aggregates site-specific estiinates of the benefits and costs of the rule and determines net benefits. These

documents can be found on the Web at www.epa.gov/waterscience/316b/phasea/.

4, E0 12866 requires the rulemaking agency to submit a draft of the proposed rule to oMa for review. If omn’s

review raises issues that cannot be resolved by negotiation between ome and the issuing agency, the matter is re-
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ferred to the president. If an issue cannot be resclved either by agency agreement or presidential intervention,

the rulemaking agency cannot issue a propesed rule in the Federal Regisier.

5. Bra (2003), Phase 1] Cooling Water Intake Structures Proposed Rule: Notice of Data Availability (wopa). 68

R 13522, March 19,

6. The development document also describes a dry cooling eption, which works like a car radiator and essen-
tially cuts water consumption to zero. However, mpa did not luclude dry cooling as a compliance option after find-

ing it to be too costly.

7. Interestingly, the alternatives added by the nopa appeared to be more in line with the conventional meaning
of ‘e standards. They defined compliance based on technological performance entirely; biclogical effects were

not relevant.
8. ©TpA 2004b at 41650.

9. Another table providing information on numerous studies of normal profit rather than producer surplus (i.e.,

they do not include owners” opportunity costs) shows a much wider range of values for this ratio,
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CHAPTER O

Improving the CWIS Rule Regulatory Analysis:
What Does an Economist Want?

SCOTT FARROW

roponents, opponents, and some who aren’t too sure have spilled much ink on the
B merits of cost-benefit analysis in support of government decisions, including the
development of regulations. In this chapter, [ present a proponent’s view in the spe-

cific context of establishing requirements for cooling water intake structures (cwis)

at existing power plants (Era 2004a), ‘The policy context, regulatory proposal, and -
environmental and economic evaluation of this regulation are summarized by Harrington. in Chap-
ter & of this report. Voluminous comments were filed on particular aspects of the estimation pro-
cedutes, and one more commenter on such details is unlikely to add much value. In its response
to public comments, the U.S. Environmental Protection Agency (Epa) used 5,143 pages; of those,
about 1,200 focused on benefits related Lo economics (sra zouge). Consequently, the focus of this
chapter is on the consistency of the cwis cost-benefit analysis with quality criteria to which the
agency might have been expected to adhere and significantly less on specific details of the existing
analysis.

In the remainder of the chapter, I focus on four topics. First, { discuss critetia for evaluating
the economic content of the rule and whether the rule met those criteria. Second, I investigate
criteria and outcomes with respect to decision rules for the design of the regulation. Third, [ ad-
dress the challenge faced by agency analysts because of the frontier nature of research linking eco-

logical and economic impacts. Finally, I provide suggestions for improvement.

Criteria and Evaluation for the Economic Review of
the CWIS Rule '

What are the most appropriate economically based criteria for review of the regulatory impact
analysis (r1a} conducted by spa and how did the analysis perform on those criteria? Two sets of
criteria appear relevant. 'The first set refers to analytical standards for the content of the analysis.
The second set refers to decisionmaking standards that are at the boundary of economic and other
risk management approaches. Although important nuances can be found in the text, I conclude
that the ria met minimum necessary analytical economic standards and may have met additional
professional analytical standards. ‘The analysis further met some aspects of economic-based deci-

sionmaking standards but failed a critical one based on the law: [ discuss cach conclusion in turn.



What an Economist Wants—1:
Analytical Standards for the Content of the Analysw

In contrast to accounting, in which Generally Accepted Accounting Principles (Gaar) are issued
by professional organizations, no standards from a professional society are available for
cost-benefit analysis (cao 2005; Bray et al. 2007). Instead, reviewers generally refer to two
sources—guidance provided by government agencies and the published literature. These sources
are equivalent to the two lowest-ranking sources in a hierarchy of standards for accountants and
auditors {(cao 2005). For Bpa regulations, the Office of Management and Budget (omMn) and Epa
have developed guidance (omB 1992, 2003; BeA 2006) based primarily on authority derived from
executive orders related to cost-benefit analysis and regulatory development. Based on the oM
guidance, Hahn and Dudley (2007}, Belzer (1999}, and cao (2005) have developed scorecards for
the basic quality of an analysis. These scorecards provide a way to determine whether the analy-
sis was consistent with elements of oms guidance and essentially are a type of analytical process
check. Cost—benefit analysis substantially lacking these elements would almost certainly be of
poor quality. For instance, questions on the scorecard refer to whether benefits are stated, quan-
tified, or monetized; whether discounting was used and at what rate; whether alternatives were
evaluated; and whether uncertainty was incorporated. However, while consistency with the guid-
ance may be viewed as a necessary condition for a good-quality analysis, it is not sufficient, In par-
ticular, the analysis may have been done incompletely or incorrectly, in which case the result would
be of poor quality.

1 provide a slightly modified version of the scorecard used by Hahn and Dudley (2007} in 'Table
o.1. In this modification, I have deleted items specifically related to health, safety, or an executive
summary as these were immaterial for the case at hand. The right-hand column provides my sub-
jective assessment of the cwis rule, Note, however, that some items are difficult to answer with a
“yes” or “no” and the record was quite extensive, For instance, a reviewer might wish to know
whether afl or nearly all of the material beneficial impacts of the regulation had been considered,
but this is difficult to ascertain without additional information and judgments. In the cwis case,
some commenters believed and I concur that nonuse and some types of fishery stock effects were
potentially large and should have been included; consequently a “no” is recorded for “monetized
all or nearly all benefits” in contrast to “monetized some benefits.” However, this is a matter of
judgment on items where information is lacking. '

At this analytical process level, the Bra cwis ria passes virtually all of the steps of the score-
card, in contrast to many regulations (Hahn and Dudley 2007). The ria® monetized at least some
costs and benefits, estimated monetized net benefits, considered alternatives, used a prescribed
discount rate,’and so on. The r1a earns poorer marks on the clarity of analysis to justify trade-offs
made in the regulation and the completeness of the benefits estimation. For instance, the na pro-
vides no logical or conceptual model up front to convey the sequence of steps, and important
components are spread across multiple documents including the Economic and Benefit's Analy-
sis {npa 2004b), Regional Analysis (zpa 2004c), and Technical Development Document {Bra 2004d).
Some of the analyses are quite involved, such as the econometrically estimated Random Utility
Model, and others are simpler. Although summary tables of benefit and cost results are provided
in both the final Federal Register notice and the Economic and Benefits Analysis (Epa 2004b), these
tables provide minimal caution about the analytical steps and the degree of precision. The latter
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Table 9.1 [tem number Variables cwis

Scorecard Evalualion ‘ ESTIMATION OF COSTS

of CWIS Cost—-Benefit 1 Stated costs oxist Yas

Analysis 2 Quantified at least some costs Yes
3 Monetized at least some costs Yes
4 Monetized all or nearly all costs Yes
5 Provided point estimate of total costs . Yes
6 Provided range for tota} costs Yes
7 Assaciated costs wf federal government Yes
8 Associated costs w/ nonfedoral government Yes
9 Associated costs with producers Yes
10 Provided best estimate and range for total costs Yes

ESTIMATION OF BENEFITS

11 Stated benefits exist Yes
12 Quantified at least some benofits Yes
13 Manstized at least some benefits Yes
14 Manetized all or nearly all benefits No
15 Provided point estimate of total benefits Yes
16 Provided range for total benefits No
17 Provided best estimate or range for total benefits Yeos
18 Provided best estimate and range for total benefits No

COMPARISCN OF COSTS AND BENEFITS

19 Calculated net benefits Yes
20 . Provided a point estimate of net benefits Yes
21 . Pravided a range for net benefits Na
22 Calculated cost-effectiveness ' Somewhat
23 Provided a point estimate of cost-effectiveness Yes
24 Provided a range for cost-effectiveness No
25 Had positive net benefits No
26 Calculated net benefits or cost-sffectiveness Yes
27 Calculated net benefits and cost-effectiveness : Somewhat
28 Calculated both point estimate and range for net benefits No
29 Calculated either point estimate or range for net benefits Yes

EVALUATION OF ALTERNATIVES

30 Gave at least one alt. standard/level Yes

31 Gave at least one alt. method Yes

32 Quantifiad alternatives {costs) Yes

33 - Monetized alternatives {costs) Yes

34 Cuantified alternatives {benefits) Somewhat

35 Maonetized alternatives {benefits) No

36 Calculated cost-effectiveness of alternatives Saomewhat

37 Calculated net benefits of alternatives No

33 Calculated net benefits or cost-effectiveness of alternatives Somewhat
Notc: Evidence iy be i sup- 39 Considered some alternatives Yes
porting documents and not in 40 Clarity of presentation Average/poor
summary documents. CONSISTENT USE OF ANALYTICAL ASSUMPTIONS

41 Identifled dollar year Yes
Source: Scorecrd farmat based 42 Used consistent dollar year Yes
on Hahr and Dudley (2007} 43 ldentified discount rate Yes
Some et sambers have 7"’?" 44 Used consistent discount rate ’ Yes
3:?;‘2:";:’:;;;{ ;ﬁ:ﬁ;ﬂ 45 Discount rate = 7 percent Yes
CWIS evaluttions are by the 46 Used consistent costs and benefits Yes
anthor. 47 ldentified and consistently used discount rate and dollar year Yes
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issue also relates to the treatment of uncertainty in the final Federal Register notice itself, which
does not convey some of the extended uncertainty analyses carried out in various supporting doc-
uments. Sim'ilarly, although implicit throughout the analyses, spa provides no direct reporting of
an average cost per adverse environmental impact (agr) for different alternatives. ‘The alternatives
analysis, with its implicit wet cooling tower benchmark technology, was not clearly brought into
the analysis as a likely “default” technology against which other regulations were measured. This
is an example of an instance in which the usual “do nothing” alternative of cost-benefit analysis
would not seem to be apprbpriate given the clear direction to “do something.” Consequently, al-
though many of the necessary aspects identified in the guidance were done well, other aspects—
such as those identified in Table 5.1—were touched upon but could have been improved.

What of the role of a review standard based on the professional literature that goes beyond
the necessary aspects identified in guidance and scorecard approaches? This criterion is more neb-
ulous because of the ambiguity and vastness of the professional literature as applied to a specific
problem. Variations may also exist for standard practice, best practice, and frontier application.
However, this concern for the quality of the analysis is related to other guidance from oMz (2002)
based on the Data Quality Act. In this guidance document, quality is composed of wility, objec-
tivity, and integrity. Procedural steps are identified through which agencies can achieve quality;
these procedures include the use of peer review panels, whereby the review is conducted by peo-
ple with a professionally equivalent or advanced understanding of the ptoblem investigated by
the agency. However, if an analysis appears in a peer-reviewed publication, then it may—but need
not—have met the data quality standards, In the case of a peer review panel, peer reviewers are
not blind to the identity of the author and are selected by the reviewing authority, whereas in the

case of a peer-reviewed publication, the reviewers are generally “blind” and are selected by the

editors of the publishing outlet. To some extent, the availability of a document for public com-

men( can be viewed as a nonblind review process in which the selection of the reviewers is based
on selfinterest, which can include payment from any parties. The oms review of rias might be
‘viewed by some as another type of peer review and, in fact, ome appears to hoid that opinion.?
Three tests might be identified based on these different processes. First, did the agency conduct a
peer review ol the analysis and, if so, what was the outcome? Second, how did professional com-
menters respond during the public comment period? And third, is the analysis based on a peer-re-
viewed publication or, somewhat weaker, is it likely that a peer-reviewed publication would pub-
lish a paper based on the analysis? I briefly address these three checks on quality in turn.

Did £pa assemble a peer review panel of the cost-benefit analysis and, if so; what were the re-
sults? Partially—a peer review panel was convened for the ecological and fisheries aspects of im-
pingement and entrainment, and a separate panel was convened on nonuse values, although the
latter panel addressed a later phase of the regulation, As is often the case, the review panels de-
veloped a variety of comments and suggestions for improvement (zpa 2002; rT1 International
2005). The reviewers raised a number of issues about broader ecological impacts and fisheries dy-
namics, although epa appears to express substantial concern with linking such measures with eco-
nomic valuation (Stratus Consulting 2004; EPA 2004€). With regard to nonuse values for the later
regulatory phase, the panel appeared critical of the particular way in which Bpa estimated nonuse
values but supported epa’s efforts to provide a nonuse value estimate. oms reviewed both the pro-
posed and final rules and completed its actions by determining that the rule was “consistent with

changes” (Regulatory Information 2002, 2004).
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How did professional comxmenters respond publicly to the final rule? Unfortunately, thisis ba-
sically unknowable because the public comment period applies only to the proposed rule. How-
ever, several professional economists criticized analytical elements of rpa’s proposed rule and,
later, data availability, on a variety of fronts.? Further, at least two of the economists, Frank Ack-
erman and Robert Stavins, disagreed with each other (see Chapterilo), while the other econo-
mists presented a somewhat more commen methodological view. At the risk of ignoting other
economists not obvious in the record, I counted four economists whom I interpret as having sim-
ilar methodological interpretations and one with a different interpretation.4 Some of the meth-
ods opposed by the larger group of economists were removed from the final analysis, whereas
movement of the monetized cost-benefit analysis toward the views of the economist with the
minority interpretation appeared to be slight. Because no comment period existed for the final
rule, the extent of economic commenters’ agreement on the quality of the final rule is unknown.

Finally, was the completed analysis published it a formal, externally peer-reviewed source? No.
Could it potentially be published in such a source and thus by demonstration meet some level of
professional standards? Possibly. Although this question has many facets—including the length of
the cwis analysis, which is more suited to a book than to a journal article, and the lack of a jour-
nal currently devoted to cost-benefit anaiysis—my sense is that a journal article devoted to the '
cwis case could appear in an applied, peer-reviewed journal. In particular, the topic is at the fron-
tier of integratiné ecological and economic analysis, extensive information is provided in the analy-
sis on technological alternatives, and a variety of quantitative analyses— including some relati.vely
advanced econometric analyses of recreational choices—are provided. I conclude that a paper
based on the cwis rule could pétentially appear in a peer-reviewed publication.

Although the evidence that the cwis rule met the ambiguous “professional quality” standard
is somewhat weaker, the fact that epa carried out some peer reviews, that its analysis moved in
the direction of the majority of professional commenters, and that it may be publishable in a peer-
reviewed journal, indicates that it probably meets guidelines provided by the Data Quality Act
and the more ambiguous auditing standard of consistency with professional norms. The difficulty
in determining the quality of a controversial analysis may also indicate the ambiguity of criteria
and the potential usefulness of work in this area.

What an Economist Wants—2: Decisionmaking Standards

Much of the controv_érsy surrounding the cwis rule appears to involve not only the analytical
methods, but also the decisionmaking standards and the role played by oms’s Office of Informa-
tion and Regulatory Affairs (omra; Heinzerling 2006). The choice of a decisionmaking standard by
decisionmakers is outside of the role of economists, although a large body of public policy and
economic ]iteraturle, including costfbeneﬁt analysis, suggests normative decision rules that could
be followed in making a government decision, The Federal Water Pollution Control Act as
amended in this case states that "[alny standard established. . shall require...the best technology
available for minimizing adverse envirenmental impact” (33 U.S.C. s. 316(1)). In addition, agen-
cies are directed hy presidential executive orders, prirﬁarily Executive Order (n0) 12866 (1993), (a)
not to use the wa to displace the agencies’ authority or responsibilitics as authorized by law (zo
12866, 3. 9); (b) to assess both the costs and benefits of an intended regulation and propose or adopt
a regulation only upon a reasoned determination that the benefits of the intended regulation jus-
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tify its costs (B0 12866, s. 6); (c) to identify and assess alternative forms of regulation that, to the
extent feasible, specify performance objectives rather than a specific behavior or manner of com-
pliance (8o 12866, s. 8); and (d) to tailor regulations to impose the least burden on society, includ-
ing various societal elements (80 12866, s. 11),

Consider first the decisionmaking standard under the law. Although a technology-based stan-
dard may appear simpler to define than an economics-based one, the apparent simplicity may be-
lie complex issues in implementation and interpretation (Freeman 1980). Importantly in this case,
epa chose never to explicitly define the agr (Epa 2004a, 41612). Even with the simpler focus on im-
pingement and entrainment used by the Bra, substantial uncertainty about environmental impact
remained because of a paucity of what may seem like basic data, such as the natural mortality
rate of a species (Era 20043, Regional Studies, A6-5). Consequently, it is unknown whether epa
chose the technology that would minimize that impact. Further, the cost of technologies was
identified as a possible, though secondary, element of the decision (Epa 2c04a; Riverkeeper, Inc. v
EPA 2007).

Several weaknesses result from the lack of definition of the am1, uncertainty about environ-
mental impacts, and secondary use of cost information, Regardless of the definition of the am, it
has multiple dimensions. Bpa at least identified impacts, including the following; effects on vari-
ous commercial, recreational, rare, sensitive, exotic, and distuptive species; disruptions of eco-
logical relationships and public satisfaction; organic carbon, nutrient, and energy transfer; and de-
creased local biodiversity (Bra 20042, 41662). Determination of the asrwould require a weighting
of many factors. Analysts would be forced to come up with weights of relative importance, to de-
fend equal weighting, or to explicitly acknowledge impacts that have zero weight in quantitative
or monetized analyses but that may be discussed in the text. Decisions would have to be made

about which impacts are material to the decision. Economists would generally seek to use ob-

served or inferred functions of prices as weights; alternatively, other weighting approaches could

be devised. In any event, the benefit of the regulation is essentially the reduction in l:he.weightcd
am with a standard economic benefit analysis using monetized weights.

Because any AEI developed based on the record would contain substantial uncertainty about
impacts on the environment, it is extremely unlikely that one technology would be unambigu-
ously best, an issue made even more complex by the multiple environments being considered,
such as estuaries, freshwater lakes, and rivers. ‘Thus, following the direction of the statute appears
to allow for the potential for a benefit evaluation, measured by uncertain asr reduction, and some
evaluation of cost as a secondary element.

oms guidance (2003) further indicates that in situations of uncertainty, expected (mean} val-
ues should be used as the foundation for analysis; however, other treatments of uncertainty could
be used, possibly including probabilistic agr and cost analysis. Consequently, it is conceivable that
epa could have used an analysis that included elements of agr reduction (benefits) and costs in a
manner more consistent with the statute than developing a cost—benefit analysis that did not de-
pend on a definition of ABL

In general, however, the determination of a decisionmaking standard that complies with the
law is a legal question that is not answerable by economists. In hindsight, the actual analysis car-
ried out by pa and the regulation failed the decisionmaking standard of both the law and 8o 12866
{Riverkeeper, Inc. v. EPA 2007), although that conclusion is under review by the Supreme Court at
the time of this writing,
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What of the additional requirements of ro 128667 1id Epa assess the costs and benefits and
choose an approach in which the benefits justify the costs? Yes and no. spa assessed costs and ben-
efits in the final cwis regulation; on the basis of that analysis, the monetized benefits did not jus-
tify the cost (EPa 2004a; EPA 2004b, D1—4). A break-even analysis was provided to illustrate how
large the nonmonetized benefits must be for the rule to break even on a monetized net benefit
basis. One possible inference is that statutory responsibilities trumped this element of the execu-
tive order because, on a monetized cost-benefit basis, the country would be better off without
the rule in the standard interpretation. Alternatively, Bpa may have determined that, taken to-
gether, the monetized and nonmonetized benefits justified the costs, although they do not appear
to explicitly make such a statement in the final regulation (Era 20044, 41663},

Did upa specify a performance objective instead of the manner in which regulated entities must
comply? Yes, to a large degree. An important aspect of the cwis regulation was precisely the effort

to identify a performance standard—the degree of mitigation provided by cooling towers—and

to specify technological alternatives to meet that standard, which also varied by environmentat

conditions. The regulation specified a set of technologies that meet a range of impingement and
entrainment performance reductions as well as some alternative means of compliance. Although
this could be seen as an effort to acknowledge the uncertainty in both the asr and the performance
of technology, the integration of uncertainty and performance could have been better clarified in
the determination of the standard,

Did epa choose an approach that generated the least burden on society? Yes, to a large degree,
This is the decisionmaking element closest to the discussion of the appropriateness of cost-effec-
tiveness in Riverkeeper, Inc. v. EPA (2007). Epa clearly chose an approach that imposed a significantly
lighter burden on society than the cooling tower aption that formed the performance basis for
the regulation. epa estimated that a cooling tower option would have an annualized post-tax com-
pliance cost of $2,316 million {Era 2004a, proposed'Economic and Benefits Analysis [BBa], B7—10,
20013) and a total social cost of $3,507 million computed with a 7 percent real discount rate. This
compares withan estimated annualized post-tax compliance cost of sz50 million {8pa 2004a, final
EBA, D1-3, 20028) and é social cost of $389 million for the final regulation.

Although commenters debated many aspects of these estimates (Epa 2004¢), it appears that
gra did incorporate the economic burden on society in its determination. The record provides
substantial evidence that the agency considered o lower-cost alternative to meeting a standard
with the potential to save approximately s3 billion in annualized dollars or approximately s40 bil-
lion in present value.5 "L'o put this in a different context, the cao would probably score an ap-
proximate 4o billion dollar nongovernmental cost savings if the Bra made the regulatory desigu
change away from cooling towers in response to a recomimendation by the 6ao06.

In summary, with regard to what decisionmaking standards were applied, the results are
mixed, but Bea’s failure to comply with statutory requirements appears to trump other aspects of
the analysis at the time of this writing, Clearly, however, sea did not apply a strict monetized
cost-benefit decision rule, although cost-effectiveness information was applied with the potential
for materially reducing the burden on society. - '
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The Frontier of Linking Ecological and Economic Systems

In what ways does this case study illustrate weaknesses in linking ecological impacts with a

cost-benefit approach? Consider that economists can be preoccupied with the monetary valua-.

tion stage and the normative, economics-based decision rules that constitute their area of com-
parative advantage, However, nothing can be monetarily valued without a change in quantity (ot
quality) in the environment broadly considered. Here lie the key difficulties in the case study. The
environmental impacts of cwis affect freshwater and saltwater ecosystems in a variety of ways,
some of which are poorly understood. In short, the as1 was incompleiely specified, not an un-
usual occurrence for ecological impacts. Even determining what is adverse requires some value
judgment. For instance, increased recreational fishing or the congregation of an endangered
species such as the manatee near thermal outlets may be viewed as adverse from one perspective
if it is a deviation from an environmental baseline, In fact, gra did not define’the objective func-
tion of its regulation, the anr (Epa 2004a, 41612).

* From the standpoint of economically valuing impacts, the challenge is to find the material eco-
logical outputs or services that people value and to find ways to measure those impacts and val-
ues, For instance, impingement and entrainment do not easily translate into dimensions that peo-
ple value. As a consequence, the links that connect the ecological and economic impacts are
difficult to measure. Commercially and recreationally landed fish provide the most concrete link-
age between the ecological and economic measurements in the na, but other linkages proved
problematic.

Governmental practitioners and consultants have been asked to resolve such basic research
challenges. As indications of this frontier challenge, consider that the Committee on Valuing the
Protection of Ecological Systems and Services (c-vpEss) of the rpa Science Advisory Board is
drafiing a report on the topic that may result in future guidance (gpa ¢-vpuss 2007, 2008). In ad-
dition, a National Research Council report has appeared since the repulation was finalized {Na-
tiona! Research Council Commitiee on Assessing and Valuing the Services of Aquatic and Related
Terrestrial Ecosystems [NRC C-AvSARTE] 2004}, Would the cwis analysis have been substantially as-
sisted by having these documents available at an earlier dace?

First, both the c-verss draft reportand the NRC ¢-AVSARYE report (NRC C-AVSARTE 2004} discuss
the difficulties in modeling ecological and economic systems and in linking the impacts. The c-
AVSARTE report focuses primarily on economic approaches to valuation, embracing both use and
nonuse values, The c-venss draft report considers an expanded set of valuation methods useful at
various stages of the regulatory process but states that, in the case of rias, the economic compo-
nent is to be “conducted in accordance with the methods and procedures of standard welfare eco-
nomics” (Epa ¢-vpEss 2008, 122), The draft report included a survey of methods for social-based
valuation approaches that are at the frontier of research; for instance, it posits that people may
have different values as citizens than as consumers. However, at least some economists would
probably be concerned about the decisionmaking context in which individuals are placed to elicit
values for cost-benefit analysis (Spash 2007). For instance, a person placed in the experimental
context of a dtizen decisionmaker with a group of peers facing a relatively unknown problem
may be influenced by the social context, the formation of the group, and the hypothetical nature
of the setting, perhaps including issues related to the absence of actual budget limitations or the

scope of choices being considered. List et al. (2004) recently found that a lack of social isolation
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may create a bias roughly equivalent to that created by the hypothetical nature of surveys that
elicit economic values. These authors interpret social settings for value elicitation as inducing “re-
spondents to include any number of utility-enhancing values that come from publicly advertising
one’s own goodwill. But, since these ‘externality-type’ values are not germane to the goodin ques-
tion, rather to a class of goods, itis incorrect to lump them with any particular good’s value” (List
et al. 2c07, 749),

The c-vpess citable draft report (the latest version is not citable per its webpage) has a special
section on valuation for national rulemaking (Bra c-vpESS 2007, 5. 6.1). Examples of draft guidance
{which may change) include the following:

an early conceptual model of the ecological and economic system being analyzed (s. 6.1.2.1);
early identification of socially important impacts that may not be limited to economic methods;

early interaction of ecologists and economists to inform the prediction of biophysical changes in
value-relevant terms (but the draft report nozes, in the concentrated animal feeding operation ex-
ample used, that “the combination of variation complexity, and gaps in information and under-
standing make it difficult for the Agency to assess the ecological impacts of its actions, particu-
larly at the national scale,” 122); and

likely use of benefit transfer methods and qﬁality checks in the development of monetized valu-

ation measures.

Had this draft document become final, the advice may have served early onin the cwis process
to help frame and direct research. However, as is the case with general cost-benefit guidance from
om3, it is unlikely to have been a substantial help in resolving the difficultes in defining ecologi-

cal impacts and linkirg those impacts to economic valuation measures.

Conclusion

Economists want decisionmakers to consider economic trade-offs based on credible information.
We want a cost-benefit type of analysis to analyze our definition of efficiency while recognizing
that cost-benefit analysis will not unambiguously identify a socially preferred policy (Arrow et al.
1996). If legal or other constraints exist, we typically want a cost-effectiveness analysis if the law
isimmutable or a cost-benefit analysis if we are considering changes in the law. We want price or
functions of prices as societal measures of value from the interaction of many people in the mar-
ketplace. If markets are lacking, we want an experiment conducted that generates numbers as if
a market existed. We want sufficient precision to distinguish positive [rom negative net benefit
values or to test a specific hypothesis or question. Economists want this information as they seek
the largest econemy, broadly considered, that is consistent with people’s preferences, technology,
and environmental conditions. The largest economy, broadly considered, includes leisure time,
the provision of environmental amenities, and nonmarket as well as market activity. If the distri-
bution of goods and services that result from market forces in this largest economy is deemed in-
equitable, then economists currently look to the political process for distributional adjustments,
Economists, and some other stakcholders, want an cconomic analysis to conform to norms of the
discipline, which may be difficult to infer. Economists do not want decisionmakers to be provided

only with distributional information.
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R esearch recommendations by the National Research Council’s Committee on Assess-
ing and Valuing the Services of Aquatic and Related Terrestrial Ecosysteins (2004, 258),

referred to as “overarching research needs,” are as follows:

Although tuch is known about the services provided by aguaiic ecosystems and methods for valuing changes in
these services exist, the committee believes that there are still major gaps in knowledge that limit our ability to
tncorporate adequately the value of ecosystem services inio policy evaluations, Drawing from the preceding ma-
Jor conclusions and overarching recommendations provided above, the committee has identified the following rc-

sedrch needs. The committee believes that funding to address these needs is necessary if progress toward im-

proving the use of ecosystem valuation in policy decisions is to be made, and it recornmends that such funding

be a high priority.

m Improved documentation of the potential ~ w Improvements in study designs and valid-

of various aquatic ecosystems to provide
goods and services and the effect of
changes in ecosystem structure and func-

tions on this provision

Increased understanding of the effect of
changes in human actiens on ecosystem

structure and functions

Increased interdisciplinary training and
collaborative interaction among econo-

mists and ecologists

Development of a more explicit and de-
tailed mapping between ecosystem ser-
vices as typically conceived by ecologists
and the services that people value (and
hence to which economic valuation ap-

proaches or methods can be applied)

Development of case studies that show
how these links can be established and
templates that can be used more generally

Expansion of the range of ecosystem ser-
vices that are valued using economic valu-

ation techniques

ity tests for stated-preference methods,
particularly when used to estimate nonuse

values

Development of “cutting-edge” valuation
methods, such as dynamic production
function approaches and general equilib-
rium modeling of integrated ecological-

economic systems

Improved understanding of the spatial and
temporal thresholds for various ecosys-
tems, and development of methods to as-
sess and incorporate into valuation the un-
certaintles arising from the complex
dynamic and nonlinear behavior of many

ECOSYS tems

Improvements in the methods for assess-
ing and incorporating uncertainty and ir-

reversibility into valuation studies.
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Other stakeholders in the regulatory process may want a different type of analysis. For in-
stance, a package of reports might be associated with an analysis. In the context of the cwis rule,
the ecological impacts are important to some stakeholders in thelr natural units; impacts in nat-
ural units also form a first step in an economic analysis. Some other type of noneconomic valua-
tion—such as energy or other modeling of the ecosystem—may gain credence. One can easily
imagine, however, a set of summary tables that proceeds from qualitative impacts, to quantita-
tive impacts in their natural units, to valuations, and finally to a cost-benefit table. The regulatory
requirement for a cost-benefit or cost-effectiveness analysis, however, identifies an aspiration to
report somewhere in the document a specific type of professionally recognized analysis.

What might ppa do to proceed, both in the specific cwis case and for its economic regulatory
evaluations in general? Regarding cwis, ultimately, Epa created a complex regulation without a
transparent message and analysis. An analysis of technologies that considers cost-effectiveness by
defining a weighted aEr, taking explicit account of uncertainty and using cost as a secondary con-
sideration, appears to be supported in the legal record and appears to contain many, if not all, of
the elernents that an economist would want. In particular, an explicit discussion of weighting an
A8l may be one way of investigating alternative methods to capture society’s preferences.

From a broader regulatory evaluation perspective, creating new interdisciplinary science is a
high hurdle for a decision-support document like an ria. Bra and other agencies, such as the Na-
tional Science Foundation, might choose to foster additional frontier work so that models better
linking ecosystems and the environment may be available commercially the next time a regula-
tion calls for such analysis. Both the c-avsarre report (2004) and the epa c-veBss draft report (2008)
contain recommendations for further research (those of the c-avsarte report are provided in Table
¢.2). To these research issues, | would add the following topics: an examination of instances in
which it is better to use a number in place of adefault of zero, an investigation of faint behavioral
trails for nonuse value, and research that more explicitly recognizes uncertainty in the risk-man-
agement decision that can lead to new valuation measures.

Regarding the use of default values of zero, cost-benefit analysts often are unable to find a
number-—whether related to quantity, value, or cost—that is exactly designed for the location or
other context of the regulatory setting, Analysts often substitute estimates but, not infrequently,
may choose (o use a zero in the monetized cost-benefit computation because of imprecision or
other reasons, In the context of the cwis analysis, the final monetized cost-benefit analysis used
zero values for fish that were not caprured or that were not an input into commercial or recre-
ational fishing, as well as for nonuse value. In another setting, the U.S. Army Corps of Engineers
chooses not to monetize the probability of a loss of life, although such impacts are typically dis-
cussed in the text of corps documents (Ga0 2005). In environmental applications, one aspect of
this general issue has been discussed as benefits transfer (Freeman 2co3), in which means have been
sought to improve the accuracy of benefits that are estimated in one location and “transferred”
to an analysis for another location. This issue is central to many debates about omitted impacts
in which the analyst chooses to use zero in the monetized estimate instead of an estimate trans-
ferred from a related study or estimated by other means. Research and improved guidance might
exist to help analysts determine when zero is a better estimate than ancther value. For instance,
one can test for a value different from zero both in a statistical sense—via standard statistical test-
ing—and in a decision-analytical sense. One could investigate questions such as, How far away

from the true value does an estimate have to be before a value of zero is a better estimate? A pre-
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liminary result is that, given a mean squared error loss function, a value of zerc is a worse esti-
mator than any number less than two times the {unknown) true value (Farrow 2005).

The value people ascribe to a resource that they may never use—its nonuse value—is also a
difficult impact to monetize. The authoritative panel that provided guidance on the use of sur-
vey-based {contingent) valuation methods also suggested a search for a faint behavioral trail of re-

vealed behavior (Arrow et al. 1993). In my view, little work has been conducted relevant to this-

suggestion compared with the work to extend the methods of contingent valuation. For instance,
researchers might pursue the thin trail that links observed news gathering behavior to follow-on
activity, such as charitable donations or changes in consumer purchases.

Finally, and probably for ease of implementation, regulatory reviews focus on a basic approach
requiring benefits to justify costs. However, the basic decision rules can change substantially in
the presence of uncertainty, irreversibility, and an ability to obtain more information (Dixit and
Pindyck 1994). In cases where a property right is under dispute and the goal is to maintain a par-
ticular level of environmental services, it may be appropriate to spend significantly more than ex-
pected benefits (Farrow and Morel 2001). Analytically, such approaches suggest additional, diffi-
cult to measure, elements of the problem that are related to uncertainty. These elements are
seldom considered, although they are mentioned in oms guidance (2c03).

Economists teach that wants are insatiable, What an economist wants to improve the regula-
tory process is probably insatiable as well, without consideration of the constraints on agency re-
sources and the value of the economic information in the debate. Finding the analytical and com-
munication level that is as simple as possible but no simpler—as was famously said by Einstein
regarding natural science models—remains an art, not a science. Detail that is unlikely ro change
a decision should not be analyzed, but one should continue to ask, What policy alternative will
improve the welfare of society? Economists have evolved their approach for more than 150 years,
and regulations like the cwis rule continue this evolution. Important questions can be easy to ask
and hard to answer. '

Notes

I. ’T'he nia is here taken to be the final notice in the Federal Register and the final version of supporting docu-

ments. Where important, distinctions among documents are noted in the text.

2, o guidance appears to exempt regulatory analyses from peer review, saying “[t]his Bulletin covers original
data and formal analytical madels used by agencies in Regulatory Impact Analyses (rias). However, the ria doc-
urnents themselves are already reviewed through an interagency review process under .0. 12866.. ., In that re-

spect, RIAS are excluded from coverage by this Bulletin...” {oms 2005, 2674).

3. Commenters with economics Ph.D.s included Frank Ackerman, Thomas Grigalunas and James Opaluch (to-

gether), Robert Stavins, and Ivar Strand. Econotnists may have been elements of other teams providing comments,

4. [Itistrue that science is not a democratic, majority process, and the author could add yet one more view on
particular analytical aspects of the regulation. However, the challenge 1 trace here is the difficulty of determin-

ing an acceptable level of “quality” given the mandates placed on the agency.

5. These arc approximations without correcting for the one-year difference in the value of the dollar, differences
in discount rates used hy nea for costs and benefits, and assuming a 7 percent real discount rate over an infinite

time herizon. The difference between the infinite time horizon and a shorter one is V/r*(1 - e - tT) where V is
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the annual value, r is the discount rate, and 'T' is the terminal time. For instance, a 25-year time horizon at 7 per-
cent would reduce the infinite time horizon value by 17 percent. If the alternative 3 percent discount rate were

used, the cost savings would be approximately s100 billion.

6. 'Thisdid not occur; instead I provide this as an illusiration of “scoring” cost savings such as used by the cao (2008).
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CHAPTER IO

Fish Tales

DOUGLAS A. KYSAR

efore it was amended in 1972, the Federal Water Pollution Control Act, commonly
known as the Clean Water Act (cwa), required the setting of various ambient wa-
ter quality standards that, in turn, were to afford a basis for determining acceptable
levels of pollution in interstate navigable waterways. As the Supreme Court has
noted, federal and state regulators operating under the early cwa approach found
it “very difficult to develop and enforce standards to govern the conduct of individual polluters.”‘
This difficulty was caused in substantial part by informational demands, scientific uncertainties,
and valuation questions that accompanied the task of establishing acceptable water quality stan-
dards. Thus, “prompted by the conclusion of the Senate Committee on Public Works that ‘the
Pederal water pollution control program has been inadequate in every vital respect,”> Congress
dramatically overhauled the cwa, requiring the placement of maximum effluent limitations on
point sources of water pollution in addition to the achievement of water quality standards, and
creating the National Pollutant Discharge Elimination System (Nrpes) as a means of enforcing ef-

fluent limitations. Primary authority for implementing the cwa and for issuing and overseeing

.NPDES permits was vested in the U.S, Environmental Protection Agency (gra), although states

could contimie to play a substantial role if they developed npa-approved permitting programs.?
Significantly, effluent limitations were to be determined by regulators with reference not to am-
bient water quality standards, but to the level of pollution reduction that could be achieved
through the application by industry of identified high-performing technologies.

This new technology-based approach proved much more effective than the earlier standard-
based approach;4 nevertheless, few would contend that the cwa has been a complete success. For
instance, nonpoint sources of water pollution have proven extremely difficult to subject to regu-
latory control, and the health of aquatic ecosystems continues to be impaired by dams and chan-
nelizations, withdrawals and transfers, and other disruptions. In additon, epa has struggled might-
ily to implement the cwa’s requirement that the agency regulate cooling water intake structures
at point sources to reduce the structures’ adverse environmental impact.? Electricity generating
plants and other industrial facilities often depend on the withdrawal of walter from rivers, lakes,
and other waterways to manage excess heat generated during their production processes. The
amount of water required is vast, on the order of 50 millien gallons or mere per day for a large
plant and totaling billions of gallons of water per day for all national facilities. The resulting en-
vironmental impact is also dramatic: #pa estimates that over 3.4 billion fish and shellfish {expressed

as "age I equivalents”) are killed by cooling water intake operations each year, either from being



trapped against components of the cooling water intake structure and therefore suffering “ex-

haustion, starvation, asphyxiation, and descaling,” or from being drawn into the cooling water
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system and therefore suffering “physical impacts,” “pressure changes,” “sheer stress,” “thermal
shock,” and “chemical toxic effects.”s These two mortality threats, referred to as impingement and
entrainment, affect not only the various fish and shellfish species for which epa was able to pener-
ate quantitative estimates, but also certain endangered, threatened, and other special status
species, such as sea turtles, Chinook salmon, and steelhead, as well as immeasurable quantities
of phytoplankton and zooplankton at the base of aquatic food chains. Moreover, impingement
and entrainment are only the most obvious and measurable adverse effects of cooling water in-
take operations on aquatic ecosystems. Other impacts include “diminishment of a population’s
compensatory reserve; losses to populations including reductions of indigenous species popula-
tions, commercial fisheries stocks, and recreational fisheries; and stresses to overall communities
and ecosystems as evidenced by reductions in diversity or other changes in system structure and
function,”? Hor all of these myriad effects, regulators orily can generate rough predictions of their
likelihood and magnitude, given that “[plopulation dynamics and the physical, chemical, and bi-
ological processes of ecosystems are extremely complex.”®

Cognizant of these kinds of informational difficulties, Congress in Section 316(b) of the cwa
mandated that “the location, design, construction, and capacity of cooling water intake structures
[must] reflect the best technology available for minimizing adverse environmental impact.”? Bpa’s
first effort to implement this statutory provision was remanded on procedural grounds following
an ihdustry challenge in 1977,'® after which the agency formally withdrew the regulation in 1979.1f
In a hopeful gesture, Bpa reserved space in the Code of Federal Regulations for future cooling wa-
ter intake rules.’ Nevertheless, amidst the changing political climate of the 1980s and the agency’s
enormous backlog of regulatory responsibilities under other federal environmental statutes, Epa
essentially abandoned its Section 316{b) rulemaking efforts, leaving regulation of cooling water
intake structures instead to the case-by-case decisionmaking of NppEs permit issuers.” Eventu-
ally, facing a legal challenge by environmental groups, era agreed in 1695 to a consent decree that
required the agency to establish cooling water intake rules in multiple phases.’ Phase I, involv-
ing new lacilities, was completed by the agency on December 18, 2001, and generally required fa-
cilities to achieve environmental performance standards based on what is known as closed-cycle
cooling technology, a process in which cooling water is recycled and only periedically replenished
from neighboring waterways, rather than continuously withdrawn, Although environmentalists
had argued on behalf of dry cooling technology, an even more protective approach that did not re-
quire the withdrawal of water at all, the Second Circuit in 2004 accepted Bp4a’s conclusion that the
expense of this technology rendered it not reasonably available to industry.*> The court did, how-
ever, remand other portions of the Phase I rules, holding that npa had impermissibly allowed fa-
cilities to use environmental restoration efforts to meet part of their compliance obligations, de-
spite the cwa’s clear mandate that facilities prevent, rather than compensate for, the environmental
degradation associated with cooling water intake.'6 _

Phase I involved the much more politically nettlesome category of large existing power
plants. Bpa’s final Phase I regularions were issued on July g, 2004, and involved a complicated ar-
ray of compliance options that were built around a set of impingement and entrainment per-
formance standards that required only certain facilities to engage in reductions and that, for those

covered Facilities, only formally required 8o percent and 6o percent reductious, respectively, in
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impingement and entrainment, These performance standards were particularly notable because
they marked a refusal by epa to use closed-cycle cooling technology as the benchmark against
which other proposed protection measures might be evaluated. Despire acknowledging that im-
pingement and entrainment provide the “primary and distinct types of harmful impacts associ-
ated with the use of cooling water intake structures,”?” and that “closed-cycle, recirculating cool-
ing towers ... can reduce mortality from impingement by up to 98 percent and entrainment by
up to 58 percent,”® Epa nevertheless adopted standards that were based on the performance of
less effective technologies. It did so because it chose to “iriterpret[] cwa section 316(b) as au-
thorizing BPa to consider not only technologies but also their effects on and benefits to the wa-
ter from which the cooling water is withdrawn.”® More specifically, the agency chose to inter-
pret Section 316(b) to allow performance standards that required not the best technology
available for minimizing impingement and entrainment; but rather the technology that best
equalizes the marginal ecological benefits of reducing impingement and entrainment with the
marginal economic costs of doing so.?® This efficiency-oriented approach had a dramatic effect:
Epa estimated in its regulatory impact analysis that 125 facilities would adopt no impingement
and entrainment controls at all under the Phase II rules.2* Morecver, rather than up to 98 per-
cent reduction in impingement and entrainment, most facilities would only achieve a 30.6 to 56.0
percent reduction in impingemenf and a 16.4 to 47.¢ percent reduction in entrainment,** In short,
the “best technology available for minimizing adverse environmental impact” became merely
the technology that produces an acceptable benefit-to-cost ratio, irrespective of its overall level
of environmental benefit,

BPA never quite got around to fully disclosing and accounting for this maneuver in the pream-
ble to its final regulations. At one point, the agency noted that it “believes it is reasonable to vary
performance standards by the potential for adverse environmental impact in a waterbody type.”*
However, attempting to correlate the stringency of performance standards with the ecological
benefit to be gained from doing so does not seem to be a proper reading of the statutory mandate
to minimize adverse environmental impact, rpA essentially admitted as much in the preamble to
its proposed Phase I regulations when it noted that states might choose to use their own author-
ity to impose more stringent requirements, such as performance standards based on dry cooling
technology, to garner “additional protection above the levels provided by these technology-based
minimum standards.”*4 The statute requires maximum levels of environmental protection, not min-
imum, Put another way, it may well be that the appropriate minimizing téchnology will vary by
water body type, but those technologies will never be equivalent to ones that optimally balance
costs and benefits by water body type. Interestingly, when offering the proposed Phase Il rule, EPA
actually stated that it was “concerned about the cumulative overall degradation of the aquatic en-
vironment as a consequence of. .. intakes located with or adjacent to an impaired waterbody,”#»
because the goal of the cwa is to steadily restore the biological integrity of the nation’s water bod-
ies, even those that are quite severely impaired at any given moment. Allowing the degraded con-
dition of a water body to reduce the level of protection that it receives—as rpa did—therefore
seems inconsistent with the cwa’s more dynamic, long-term goal of progressive improvement.

If at times it appeared that epa was of two minds on the issue of how to establish performance
standards, it was because, in fact, the agency’s deliberations had been heavily influenced by an
outside force. As Lisa Heinzerling has explained, gra’s hand was essentially forced by the Office
of Information and Regulatory Affairs (omra} within the Office of Management and Budget

REFORMING REGULATORY IMPACT ANALYSIS



(omB).>s Documents released during the rulemaking process indicate that Epa’s Phase Il approach
shifted dramatically following initial review by omra. In particular, zpa was pressured to abanden
its original plan to impose standards based on closed-cycle cooling in favor of the eventual suite
of compliance options, the most important of which were founded, either directly or indirectly,
on a comparison of the demonstrated ecological benefits of protection technologies with their
accompanying costs, ‘The result of being forced to resort to cost-benefit analysis (cBa) in setting
the Phase Il performance standards was that much of Bpa’s analysis seemed to be at odds with the
rules that it adopted. For instance, at one point the agency awkwardly observed that closed-cycle
cooling would be granted a “streamlined” approval process under the Phase II rules because use
of “this highly effective technology ... would always achieve the performance standards.”*” [n an
attempt to disclaim the obvious inference to be drawn from this concession, the agency quickly
added that closed-cycle cooling had been deemed “not economically practicable for many exist-
ing Phase II facilities.”*®
In part because of this conceptual awkwardness and dissonance that appeared throughout the
Phase II rulemaking documentation, a Second Circuit appeals pane] remanded the Phase 11 regu-
lations almaost in their entirety in 2oo7. The basic defect of the rules, in the panel’s view, was gpa’s
apparent decision to use regulatory cra to identify the performance standard that could be at-
tained by “the best technology available for minimizing adverse impact.”™ As the court observed,
best available technology (eaT) requirements long have been understood to preclude reliance on
_ cost-benefit balancing by £pa.?? Because under a BAT requirement “Congress itsell [already has]
defined the basic relationship between costs and benefits,” epa’s responsibility is simply to iden-
tify the most environmentally protective technology available at a cost that can be “reasonably
borne” by the regulated industry.3 In determining the ultimate standard, Era may take account
of “other factors, including cost-effectiveness, to choose a less expensive technelogy that achieves
the same results as the benchmark.”s* When identifying the initial saT, however, the agency must
simply ask. what level of envirenmental protection can be achieved by the best available technol-
ogy—"not the average plant, but the optimally operating plant, the pilot plant which acts as a bea-
con to show what is pt‘)ssible,”32
On April 14, 2008, the US. Supreme Court accepted three consolidated petitions for review
arising out of Bpa’s rulemaking, with the court’s consideration limited to the sole question of
“whether Section 316(b) of the Clean Water Act, 33 u.s.c, 1326(b), authorizes the [Era] to com-
pare costs with benefits in determining the best technology available for minimizing adverse en-
vironmental impact at cooling water intake structures.” To many observers, the court’s decision
to hear the case was surprising: the Second Circuit’s opinion had lacked a dissent; there was no
obvious split among the federal courts of appeals as to how to interpret Section 316(b); and the
U.S. solicitor general had argued on behalf of the federal government against granting the peti-
tion for writ of certiorarl, Moreover, although the statutory language of Section 316({b} is slightly
ambiguous—in that ra is left to determine what, in the context of cooling water intake struc-
tures, is the relevant “adverse environmental impact” to minimize, unlike the effluent reduction
context, which simply demands minimization of pollutant outflows—few observers would have
regarded Epa’s eventual Phase Il rule as a plausible interpretation of the long-familiar zaT language
contained within the provision, Thus, the Supreme Court’s willingness to consider overturning

the Second Circuit’s remand of the Phase II rules seemed to many observers to represent another
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chapter in the long campaign, waged through both political and judicial channels, to subject en-
vironmental laws to the discipline of cpa, irrespective of their statutory language.

Regardless of the ultimate outcome of the case, the controversy thus far has imposed sub-
stantial administrative costs: the Phase Il rulemaking docket included some 2,805 documents,
many of which are hundreds of pages long; and by itself, the agency’s final response to public
comments on the rulemaking extended for 5,143 pages.?3 Much of this paperwork and analysis
was generated by EpA to pursue a course of environmental impact assesstnent and cost-benefit
balancing that was not required by the statute and that may well have been prohibited by it. So
deeply dependent on ¢oa were the Phase II rules that sra was forced, after the court’s decision, to
simply suspend operation of the rules entirely, reverting instead to the same case-by-case judg-
ment that the agency had already agreed was inadequate to éatisfy the mandate of Section
3716(b).?* Thus, unless the Supreme Court intervenes as a deus ex machina to rescue the aggres-
sively creative Phase I rules, gra, the regulated community, and the billions of life forms con-

sumed by cooling water intake structures each year all will find themselves in the same dubious

legal position that they have occupied for the previous 35 years. This would be an especially frus-

trating result given that, as the Second Circuit noted, the cwa plainly required epa to begin adopt-
ing cooling water intake regulations concurrently with effluent limitation standards under Sections
301 and 306, which is to say, decades agp.>5 .

The Phase Il rulernaking provides a valuable opportunity to assess, in context, the competing
merits of regulatory csa and more traditional technology-based approaches to environmental law
and policy. As a result of Bra’s unprecedented approach to the Phase II rulemaking, scholars now
have available for study both an expansive regulatory csa and the technology-based standard that
would have been adopted by Epa had the agency followed the straightforward technology-based
approach that it took in the Phase I rulemaking, As I argue in this chapter, zpa’s Phase II rule-
making illustrates several limitations of regulatory csa that have yet to be overcome in practice
and that, in some cases, cannot be overcome even in principle. Most notably, the practical chal-
lenges that prompted Congress to amend the cwa in 1972 remain just as insurmountable today.
Although many advances have been made in the understanding of ecosystem functioning and in
methods of monetizing environmental impacts, the process of reducing environmental policy-
making to empirical technique remains deeply flawed. 'T'o be clear; no. one denies the wisdom of
acquiring information regarding the consequences of regulation as part of the policymaking
process. But the wisdom of hinging regulatory outcomes on how well that information can be
made to fit the form of a cea exercise has not been demonstrated. Instead, renewed critical at-
tention is required regarding whether and how to use environmental law to realign burdens of
proof for the demonstration of harm, whether the staunch value monism of welfare economics
adequately represents the significance and diversity of environmental “goods,” and whether the
unyielding atomism of environmental economic valuation techniques is consistent with the de-
mands of democracy. Because proponents of regulatory cea often incorporate debatable views
regarding how these issues of information, valuation, and process should be resolved—while still
contending that “questions about the correct measurement of benefits and costs™ can be kept sep-
arate from “philosophical” or “ethical” discussion?*—they end up offering cost-benefit accounts

that, like fish tales, are best heard with skepticism.
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The choice of phrasing that Congress used in setting out the requirements of Section 316(b) of
the cwa—"best technology available for minimizing adverse environmental impact”—mwas not in-
cidental. The cwa includes a dizzying array of technology-related standards, each catrying a sub-
tly, but significantly, distinct meaning. Section 301(b) of the cwa, for instance, requires ura to es-
tablish initial effluent limitations for existing sources based on the “best practicable control
technology currently available” (srr). By 1989, Epa was to replace those standards with mare strin-
gent ones based on the “best available technology economically achievable.” Section 306, in con-
trast, requires effluent limitations for new sources to be based on the “best available demonstrated
control] technology [offering] the greatest degree of effluent reduction.” As the Second Circuit
noted, these varying standards carry significantly’ different implications for the permissibility of
cBa use by epa. Under the initial spT approach, regulatory standards could be premised on an ex-
plicit comparison of compliance costs to environmental benefits. For the setting of second-gen-
eration existing source standards and new soutce standards, however, epa generally is prohibited
from engaging in such comparison. '

Because the language of Section 316(b) closely resembles the language of these more strin-
gent standards, Bpa’s Phase II rules probably should not have been premised on cost-benefit bal-
ancing. Instead, the agency should have focused simply and directly on the affordability of in-
creasingly efficacious environmental control technologies, recognizing that Congress itself already
had determined that the benefits of regulation are sufficiently vast and difficult to quantify that
only the “best” control technology will suffice. That approach would have mandated the achieve-
ment of performance levels equivalent to closed-cycle cooling because rpa earlier had acknowl-
edged that “[c]losed-cycle cooling systems. ., are the most effective means of protecting organ-
- isms from [impingement and entrainment],”s” and the imposition of standards based on
closed-cycle cooling would have been atfordable to the industry as a whole. Nevertheless, follow-
ing interventions by o1ra and industry commenters, Epa, in its issuance of the final Phase 11 rules,
sought to bootstrap its way into a ca regime by reading the word practicable into the cwa’s cool-
ing water intake structure provision: “Section 316(b) authorizes consideration of the environ-
mental benefit to be gained by requiring that the location, design, construction, and capacity of
cooling water intake structures reflect the best economically practicable technology available for
the purpose of minimizing adverse environmental impact.”#8 This attempt by epa to transform
the nar standard of Section 316(b) into a BrT standard—an attempt that failed to survive judicial
review under the Second Circuit’s analysis, but that may yet receive the blessing of the Supreme
Court—ignored the pragmatic wisdom of Congress’s effort to prescribe stringent technology-
based standards irrespective of the agency’s ability to precisely demonstrate the benefits of doing
so. The decision to adopt such standards—which, on the surface, may appear to be one-sided or
frrational because of the rejection of cost-benefit maximization—is one that pays due respect to
the concerns of practical realizability that must accompany any lawrmaking exercise.

Regulatory cma, in contrast, carries an implicit assumption that the policy space within which
Epa operates is informationally rich and probabilistically sophisticated, such that the agency eas-
ily can identify courses of action that maximize expected social welfare outcomes. This assump-
tion is unwarranted: the scientific and economic information ﬁeccssary to fulfill textbook effi-

ciency analysis is almost always lacking in the environmental context. Thus, when proponents of

PISH TALES

195



196

.

regulatory cpa argue that only the cost-benefit test “will—by definition—lead consistently to de-
cisions which make the world better off,”3¢ they fail to acknowledge that cra only does so “by de-
finition,” that is, by an a priori assumptibn that the information needed to satisfy the form of the
optimization exercise is both attainable and costless. In the case of cooling water intake structures,
this assumption was even less warranted than in the typical environmental policymaking task. To
meet the form of regulatory calculus demanded of it by cBa, era reduced a complex and highly
uncertain decision to a question of how much to invest in “reductions in impingement and en-
trainment as a quick, certain, and consistent metric for determining performance.”#° Increased
fish survival became the primary determining factor because, at least for those fish that are com-
mercially or recreationally valuable, that factor offered an ecological benefit that was readily quan-
tifiable and monetizable.

As the agency acknowledged, however, the potential impact of cooling water intake structures
is much broader and more complex than direct mortality effects (which are, themselves, only
roughly estimable}):

In addition to their importance in providing food and other goods of direct use to humans, the organisms lost to [im-
pingement and enbrainment ] are critical to the continued functioning of the ecosystems of which they are a part, Fish
are essential for energy transfer in aquatic food webs, regulation of food web structure, nutrient cycling, maintenance
of sediment processes, redistribution of bottom substrates, the regulation of carbon fluxes from water to the aimos-
phere, and the maintenance of aguatic biodiversity, Examples of ecological and public services disrupted by [impinge-
ment and entrainment] include:

B decreased numbers of ecological keystone, rare, or sensitive species;

decrcased numbers of popular species that are not fished, perhaps because the fishery is closed;

|
W decreased numbers of special status (e.g,, threatened or endangercd) species;

tnereased numbers of exotic or distuptive species that compete well in the absence of species lost to [impingement
and entrainment]; ‘

w - disruption of ecological niches and ecological strategies used by aquatic species;
m  disruption of organic carbon and nutrient transfer through the food web;

m  disruption of encrgy iransfer through the food web;

& decreased local biodiversity;

m  disruption of predator—prey relationships;

@ disruption of age class structures of species;

& disruption of natural succession processes;

m  disruption of public uses other than fishing, such as diving, boating, and nature viewing; and

. = disruption of public satisfaction with a healthy ecosystem. 4T

These various ecological and public services received no monetary value in Era’s economic
analysis. Indeed, as the agency candidly admitted, even its focus on impingement and entrainment
losses was highly incomplete, as it only accounted for losses insofar as they impacted commercial
and recreational fish harvest; hence, the agency “was not able to monetize benefits for 08.2% of
the age-one equivalent losses of all commervial, recreational, and forage species for the section
316(b) Phase Il regulation.”+

Even for the limited data on cooling water impacts that it did have available, Bpa warned that
“[blecause of... methodological weaknesses, npa believes that studies. .. should only be used to

gauge the relative magnitude of impingement and entrainment losses.”s Epa also acknowledged
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that “only 150 out of 554 Phase II facilities have indicated. .. that they have ever performed an im-
pingement and entrainment ... study.”44 Yet these methodologically weak and incomplete studics
provided the raw material for the agency’s economic analysis that rejected dry cooling and closed-
cycle cooling technologies in favor of weaker performance ranges. Nor was the agency’s counsel
to use impingement and entrainment studies only to gauge “relative magnitude” the only un-
heeded disclaimer to appear in the rulemaking record. The agency also warned that “[t]o rely only
on estimated use values would substantially undervalue the benefits of the final section 316(b)
rule”; that “[t]he organisms that remain unvalued in the analysis provide many important eco-
logical services that do not translate into direct human use”; and that TtJo the extent that the lat-
ter are not captured in the benefits analyses, total benefits are underestimated.”#s Elsewhere, the
agency offered the sage advice that “[a] comparison of complete costs and incomplete benefits
does not provide an accurate picture of net benefits to society,”4% and that “there is a real possi-
bility that ignoring non-use values could result in serious misallocation of resources.”+
Despite these multiple and seemingly sincere disclaimers, the agency ultimately could not re-
sist claiming that its “proposed rule has the largest estimated net benefits, s452 million, of the five
regulatory options analyzed.”#® Thus, one important level of objection to the cooling water in-
take rulemaking focuses on Bra’s decision to allow regulatory caa to heavily influence the ulti-
mate selection of environmental performance standards when the cpa itself was woefully in-
complete and uncertain. With so many effects remaining off the balance sheet, regulators actually
had little reason to be confident that the conclusions offered by cea were welfare-maximizing,
Nonetheless, as in other contexts, the promise of an “objective” quantitative analysis seemed diffi-
cult to resist in the face of a heavily politicized, deeply uncertain, and morally fraught decision.
'This cognitive lure of cna was especially evident in the public comments of one prominent envi-
ronmental economist, who suggested that regulators should seek to identify the technology
“which protects the target resources. .. up to the point where the incremental benefit from in-
creased protection just equals the incremental cost of increased protection.”#® Because this stan-
dard of empirical sophistication is never met in the area of environmental regulation, important
policy judgements must be made regarding how to handle information gaps, scientific uncer-
tainties, system complexities, and other quantitatively intractable features of regulatory decisions
such as the cooling water intake rules.

These kinds of policy judgments became especially evident in a difference of view that arose

among public commenters regarding whether nonuse values attributable to saved organisms

should be estimated by epa. Beginning with the background precautionary assumption that not
everything valuable about the environment can be discerned, dissected, and quantified by present
human modes of understanding, one commenter advocated the use of admittedly imperfect at-
“tempts to quantify and monetize the variety of ecological impacts that go beyond simple reduc-
tions in commercially and recreationally valuable fish mortality. For instance, citing a literature
review of use and nonuse value studies in the environmental context, the commenter noted that
agencies could rely on a simple presumed ratio between use and nonuse values to provide an ap-
proximate numerical estimate of the latter values, conservatively estimated at a multiple of two
dollars of nonuse benefit.for every one dollar of use benefit.>® This ratio was offered in contrast
to Bra’s customary “so percent rule,” which had been used to set nonuse benefits at half of the
use benefits, but which this commenter argued was based on outdated studies. Regardless of the

ultimate heuristic chosen, however, the commenter’s most fundamental point was that Era should
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“avoid placing an effective value of zero on categories of value that the Agency does not have time
or resources to analyze in detail. "' Any other approach would be inconsistent with the environ-
mentally precautionary tilt of the cwa.

Another commenter, in contrast, regarded the literature on use-to-nonuse value ratios to be
inadequate to support quantitative estimations in the immediate policymaking context. Because
the studies underlying the literature review cited by the first commenter addressed a variety of
environmental and natural resources jssues other than the impacts of cooling water intake strue-
tures on aquatic ecosystems, this commenterargued that the studies provide “no evidence of why,
given the specific environmental improvements associated with the proposed regulations, non-use
value should be of any specific magnitude.”* In the policymaking context, this standard of exac-
titude carries vastly different implications than in an academic one. By demanding original, de-
tailed, and unambiguous valuation studies of nonuse benefits and other ecologlical impacts, and
by refusing to assign any nonzero value in the absence of such studies, the latter commenter’s ap-
proach assigned a burden of proof to the agency that predictably biases decisions against envi-
renmental protection, Such exactitude might be appropriate within the ivory towers of the uni-
versity, where scholars aim to bolster the scientific credentials of welfare economics by portraying
the discipline as one of “objective implementation of benefit—cost analysis, based on established
economic theory and empirical research.”5? In the real world of policymaking, however, decisions
must be made in advance of comprehensive knowledge. Nevertheless, in light of the intense crit-
icism that the agency received even for its cautious use of a 50 percent ratio to estimate nonuse
benefits, Epa ultimately assigned no numerical value at all.s

A second, and potentially more significant, level of objection focuses on the opportunity cost
of conducting regulatory cna. One of the defining characteristics of environmental law is its de-
mand that society make choices in advance of complete and reliable information regarding the
consequences of those choices. Accordingly, a primary thrust of the precautionary approach to
environmental law and policy is that regulatory decisionmaking should be designed not merely
to react o existing information, but to actively intervene in the processes and institutions by which
information is generated. For instance, through careful assignment and management of the bur-
den of proof, regulators may be able to marshal the information-generating resources of firms
and other private actors in service of the public’s environmental aspirations. By instead placing
the burden on regulators to identify, quantify, and monetize potential adverse impacts of market
activity, regulatory cpa does not merely construe uncertainty against the environment, it also for-
feits a valuable opportunity to use incentives, penalty defaults, and other regulatory strategies di-
rectly in furtherance of informational goals, Such an opportunity is especially significant in the
etvironmenta] regulatory context given that, as public choice theory would predict, the regulated
cominunity is typically better represented and better resourced than nongovernmental organiza-
tions and other representatives of the public interest during administrative rulemaking. As the
Phase Il rulemaking process made all too plain, identification of the social welfare-maximizing
policy is a function not merely of regulatory costs and benefits—or even of policy decisions re-
garding how to address inevitable uncertainties in costs and henefits—but also of the power of
stakeholders to invest in shaping the understanding and perception of costs and benefits.

Lest it be genuinely obtuse, environmental policymaking must be conceived of with this in-
formational and political context in mind. Many propeonents of regulatory csa, however, treat in-

formation acquisition and management as matters that simply happen out there. One important
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task for the improvemens of regulatory cea is therefore to consider more fully the institutional
context within which it unfolds and to expressly link its use to conditions within which it can be
expected to generate reliable guidance. Regulatory ca as currently practiced can perhaps be best
understood as a method of executive control over agency decisionmaking, rather than as a gen-
uine effort to identify welfare-maximizing uses of public resoutces. The Phase Il rulemaking ex-
_perience seems to bear this cynical view out, as one can read between the lines a sense of frus-
tration among ppa staff members regarding o1ra’s simultaneous demand for robust quantitative
and monetary estimates of regulatory impacts on one hand and its refusal to grant gpa the re-
quired approvals to conduct original valuation studies on the other.’* More broadly, the agency’s
Phase Il rulemaking documents repeatedly stress that adequate valuations for the myriad nonuse
benefits of the rule were not developed because of a lack of adequate time and resources. Again,
the burden of proof becomes an issue in any real-world policy analysis such as this one, and omra
seems to have influenced the rulemaking such that the burden fell on gpa to demonstrate harm
rather than, as the cwa arguably prescribes, on those agents that adversely impact aquatic ecosys-
tems to demonstrate the infeasibility of harm reduction.

Valuation

Even assuming that spa did have reliable and comprehensive information regarding the myriad,
complex environmental impacts of cooling water intake processes, the agency still, under regu-
latory cua, needed to transform those impacts into 2 uniform monetary measure to enable quan-
titative comparison with the expected costs of protection technologies. As noted above, when de-
signing the Phase I rules, epa focused only on “reductions in impingement and entrainment as a
quick, certain, and consistent metric for determining performance.”s¢ Moreover, reductions in im-
pingement and entrainment were valued only insofar as they resulted in identifiable gains to com-
mercially and recreationally valuable fish.57 This choice of metric was useful for gpa because it al-
lowed the agency to avoid intractable valuation questions that would have accompanied the effort
to account for threatened or endangered species impacted by cooling water intake processes.>® In-
deed, the entire approach of focusing on reductions in impingement and entrainment as “a con-
venient indicator of the efficacy of controls in reducing environmental impact”s? seemed designed
to ensure that the agency could comply with the quantification and monetization demands of reg-
ulatory cra, irrespective of the actual share of the consequentialist landscape that the agency en-
compassed within its calculations. Unable to measure what was important, gpa instcad chose to
make important what it could measure.

In carlier stages of its analysis, zra candidly acknowledged that existing valuation techniques
in the environmental econemic literature tend to understate the benefits of environmental pro-
tection by focusing only on the most readily understood and quantifiable effects of human inter-
ference with ecosystems.% Thus, the agency sought to supplement its initial analysis with an in-
direct measure of the value of environmental protection, one that asks what the cost would be
of replacing the variety of goods and services that are provided by a healthy, functioning aquatic
ecosystem. Although conventional valuation techniques ask whether an environmental resource
is worth saving based on estimates of the monetary worth of its fruits, spa’s habitai replacement
cost (nrc) method instead asked what those fruits are worth based on how difficult and costly it

would be to develop substitutes for the environmental resource that generates them. The former
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approach reflects a demand-side estimate of environmental value based on the amount that in-
dividuals appear willing to pay to preserve discrete environmental goods or services; the latter ap-
proach generates a supply-side estimate of environmental valie based on the amount that soci-
ety would need to expend to replace those same environmental goods and services in their
interrelated ecological context, essentially taking as given that those goods and services must be
provided. The great advantage of the latter approach, as the agency noted, is that “[t]he Hrc
method can be used in benefit-cost analyses to value a broad range of ecological and human ser-
vices associated with [impingement and entrainment] losses that are either undervalued or ig-
nored by conventional valuation approaches.”s:

Nevertheless, one public commenter strongly condemned Hrc as “a completely illegitimate
method of analysis,” stating that it is “essentially oxymoronic and completely invalid,” and that it
commits “one of the gravest of errors in economics” by confusing environmental costs and ben-
efits.5* Not content with this invective, the commenter also séught to denounce as “false” all of
EpA’s claimed reasons for deploying HRre estimation:

[TJe is claimed that ‘the HRC method can be used to value a broad range of ecological and human services losses.. ..’
False. It is also asserted that ‘it can be used as an alternative to conventional approdches that are based on recreational
and commercial fishing impacts.” False, And it is stated that ‘in addition, HRC can supplement conventional valuation

results....” False. 93

What accounts for such strong criticism? MRC estimations essentially assume that an object of
environmental protection is a unique capital resource that produces a flow of valuable goods and
services, the worth of which can only be approximated by asking what it would cost to develop
a substitute resource that produced those same goods and services. To some observers, this ap-
proach is wrongheaded because the very point of regulatory cea is to ask whether the environ-
mental resource is worth preserving at all. That is, rather than just assume that society must have
clean water, biodiversity, and the variety of other goods and services that flow from intact ecosys-
tems (or their buiit replacements), regulators should estimate the monetary amount that indi-
viduals are actually willing to pay to obtain those specific, disaggregated goods and services. In
this view, no resource or service—not fish, not freshwater, not human life—is considered suffi-
ciently important to avoid being subjected to instrumentalist trading.

A second commenter objected to this radically commensurated worldview and sought instead
to portray environmental resources as capital items in the - manner assumed by ure. The com-

menter asked:

Are the natural resovrces that are affected by cooling water intake best thoughi of as long-lived capital goods—or are
they maore like consumer goods that people, or power plants, might choose to consume when they are hungry? If you
edt the last cookic and then throw out'the box, you may not have to pay the full ‘cookie repiacement cost.” Perhaps you
are getting tived of cookies and don’t plan to buy any more, so there is no need to worry about replacement cost, Some-
thing along these lines seems to be involved in the claim that HRC overstates the vaiue of environmental resources: if we

dre planning to consume the ecosystem without replacement, then HRc might overestimate the values at stake54

Through this skeptical metaphor, the commenter joined rather illustrious company, even
among economists: in Daniel Defoe’s novel Robinson Crusoe—a favorite literary example of econ-
omists®® and a key progenitor of the myth of the self-reliant individual that animates much of lib-

eral political theory (and by extension welfare economics)®—the legendary protagonist despaired
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over his declining supply of ink for writing on his island home. Although he attempted to engi-
neer crude substitutes—such as the arrangement of large physical objects to serve as memory
joggers akin to a written diary or a list—in the end, Crusoe was left sadly bemoaning the disap-
pcarance of an irreplaceable asset: "My Ink, as I observed, had been gene some time, all but a
very little, which T eek’d out with Water a little and a little, till it was so pale it scarce left any Ap-
pearance of black upon the Paper. ...”” Whatever Crusoe's role in furthering the economic con-
ception of human nature, his supply of ink seemed not to have been, to him, just another box of
cookies.

The debate between these two commenters illustrates a more general theoretical distinction

that exists between conventional environmental economists, who tend to view all natural and hu-

man-made capital as substitutable, and ecological economists, who in contrast view many features
of natural capital and ecosystem services as practically irreplaceable. In this convext at least, Con-
gress appears to have sided with the ecological economists: the goal of the cwa is “to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters,”$® The goal is not
to view those waters as merely contingent resources, to be impaired or sacrificed at any moment
for the promotion of an abstract and undifferentiated maximization of welfare. Nor is the cwa at
all unusual in this regard: much of the project of environmental law aims to identify elements of
the environment—for instance, particular species, habitats, ecosystems, or global atmospheric
processes—that are sufficiently important to human well-being or sufficiently worthy of admira-
tion and respect in their own right and to take them outside of the realm of instrumentalist trad-
ing; that is, to cordon them off from the market’s continual demand that they demonstrate their
monetary worth'in order not to be consumed, developed, or otherwise sacrificed.

Such an approach should not be completely alien to welfare economists: in political theory,
eminent welfarists such as Amartya Sen similarly offer an “objective list” of essential human goods
or capabilities as the relevant indicia of social well-being that governments ought to pursue, rather
than undifferentiated increases in overall well-being as approximated through willingness-to-pay,
gross domestic product, or similar wealth-based measures.® Lexical orderings such as Sen’s can
be justified deontologically as conferring certain “rights” or “trumps” on individuals to help ef-
fectuate the liberal ideals of equality and autonomous flourishing {or, in the case of the rights of
nature, to move beyond liberalism'’s relentless anthropocentricism). They also can be justified
more pragmatically as offering better approximations of overall well-being than the preferential-
ism of welfare economics, given the insurmountable costs of information and deliberation that
prevent preferentialist approaches from achieving their aim of comprehensive evaluation. It may
be both just and efficient, in other words, to at least occasionally refuse to treat policy decisions
as mere investment choices. Proponents of regulatory csa would be wise to embrace, or at least
experiment with, such alternative value criteria. Under Sen’s approach, for instance, the so-called
inevitable trade-off between efficiency and equity is accommodated by bringing the underlying
value criterion, which ultimately determines what counts as efficient, into better alignment with
the demiands of equity. Likewise, by placing ecologically determined constraints on market or-
dering, such as through the mandated protection of endangered species or the steady renewal of
the nation’s water bodies and coastal areas, Congress has, in essence, made certain environmen-
tal goals foundational, such that they need not be seen as derogating [rom efficiency. Instead, they

are put in place prior to the market operations that later will determine efficiency.
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Nonetheless, to some proponents of caa, value remains a steadfastly monistic concept. As one
public commenter wrote, “[ijn economic terms, the benefits of some action are equivalent to the
aggregate of the willingness to pay (wrr) by the affected human populations for that action or out-
come.”7° From this perspective, everything of value in the world can be readily commensurated
because, by assumption, value only takes the form of individual human preference, as manifested
in measurable expressions of willingness to pay. Such a tendency toward value monism also was
apparent in gra’s flirtation with a trading program as a compliance alternative for firms under the
final Phase II rules. Under this radically commensurated approach, facilities would have been per-
mitted to purchase credits from other firms representing environmental impact reductions equiv-
alent to the purchasing facilities” regulatory obligation.?* Interestingly, here gpa balked at the “com-
parability and implementation challenges” implied by such a trading program: “era does not
believe that it is possible at this time to quantify with adequate certainty the potential effects on
ecosystem function, community structure, biodiversity, and genetic diversity of such trades, es-
pecially when threatened and/or endangered species are present.”7* Those same challenges, how-
ever, also applied to the attempt to conduct a regulatory csa of cooling water intake structure re-
guirements. That is, the very challenges of information and valuation that caused gra to back
down from a trading program should have caused it also to withdraw from regulatory cpa.

Bven assuming adequate information, the value monist approach of welfare economics still
must meet the ecological economist’s more fundamental conceptual objection that willingness-
to-pay valuation measures confuse the categories of capital and income, stock and flow, and fu-
ture and present. Characterizing natural resources as capital goods or stocks illuminates their ir-
reducible intergenerational aspect. In the context of fish, for instance, one might say that the
“oprimal” management criterion for a given fishery is to seek maximum sustainable vield.?? That
intuitively appealing criterion represents, at bottom, a normative judgment regarding intergen-
erational distributive equity: the value of the fishery’s yield is considered sufficiently large and dis-
tinct to merit preserving the underlying capital stock, such thart the flow continues irrespective of

opportunity costs. From the strict welfare economic perspective, on the other hand, the fishery

would be managed sustainably only if the anticipated benefits of doing so happened to justify the

costs. If it turned out that “liquidating” the fishery and reinvesting the monetary proceeds in other
investment opportunities proved to have a higher net present value, then nothing in the value
monism of welfare economics would counsel against such liquidation. As Robert Solow famously
put it, from this perspective, “the world can, in effect, ger along without natural resources, so ex-
haustion is just an event, not a catastrophe,””4

This debate also touches on a longstanding ditference of view among economists, philoso-
phers, and others regarding the proper role of temporal discounting in regulatory csa. Over the
years, oMy has supported relatively high discount rates, often based on historical returns on pri-
vate investment rather than arguably more appropriate measures, such as the real return on long-
term government debt or, indeed, no discounting at all.”s In 2003, for instance, oms dismissed a
public comment that had advocated a relatively low {e.g,, 3 percent) discount rate for long-term
policy evaluation, arguing that such a rate would “not be appropriate lor regulations that had a
strong displacing effect on capital investment.””9 Behind oms’s argument again lies an assumption
that natura} and human-made capital are generally substitutable, such that the proper rate of dis-
count for the former safely can be assumed to be the rate of return given by the latter. If this as-

sumption holds, then discounting by market rates of return will benefit future generations by en-
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suring that their eventual resource base has taken advantage of the best available investment op-
portunities during intervening time periods. If the assumption does not hold, however, future gen-
erations may be left immeasurably harmed. In fact, they may be caused not to exist at all, even as
cost-benefit models assure them that they are somehow “better off” as a result.”?

Despite the obvious normative issues raised in this context, oms’s defense of intergenerational
discounting has been meager. In its 2003 revised Circular A-4, for instance, oms offered two mis-
guided arguments: (a) future generations “will be wealthier and thus will value a marginal dollar
of benefits and costs by less than those alive today,” and (b) the longer time horizon involved for
intergenerational policy analysis implies a greater level of uncertainty regarding future costs and
benefits.”® As Derek Parfit long ago pointed out, these two defenses fail even to address their
proper subject: the first defense discounts consequences because they happen to people who are
better off; the second, because the consequences may not actually happen. Neither defense actu-
ally bears an unequivocal relationship to time, which is, after all, the dimension along which dis-
counting purports to proceed.” In fact, none of the conventional arguments in defense of dis-
counting in the intergenerational context withstand analysis, except potentially the defense based
on opportunity costs, which, as argued above, depends on a debatable assumption of perfect sub-
stitutability among the varieties of natural and human-made capital goods. Even the defense of-
fered by ®pa in connection with the Phase I rulemaking—which simply notes that individuals in
the current generation tend to reveal a rate of time preference for present over future consump-
tion®—fails to grapple with the intergenerational context because it assumes that one genera-
tion’s rate of time preference can simply be transposed onto another. It even confuses the rele-
vant interest holder: it implicitly treats society as one infinitely lived individual, rather than
acknowledging the need to correlate periods of discounting with the time spans during which in-
dividuals actually are alive and experiencing temporal impatience. Such conceptual slippage is
symptornatic of a broader confusion regarding ca in the intergenerational context: when future
generations are at issue, there can be no revealed or stated preferentialist approach to welfare max-
imization. Instead, analysts must engage directly with the inevitably paternalistic project of help-
ing to structure the environment, the possibilities, and the very identities of future individuals.
Recent work by Matthew Adler and Paul Dolan attempts to take this challenge seriously while
still generating valuations that can be of practical worth.®! Their work should be of great inter-
est to the community of academics, bureaucrats, policy analysts, and others who are invested in
the philosophically appropriate use of regulatory csa. '

For the cooling water intake rulemaking, these fundamental conceptual issues manifested in
the question of whether epa had underestimated the commercial and recreational value of fish
by calculating only the value of fish that eventually are landed. From one perspective, uncaught
fish should be credited as valuable because they form the stock from which future fish grow, in-
cluding those caught fish that later register in Epa’s benefit calculations. Treating natuyal capital
instead as a pure consumable may lead to a situation that is deemed efficient even as it fails to en-
sure sustainability. ‘This issue should have played a far more prominent role in Bra’s decisionmak-

‘ing, given the dire state of many of the nation’s fisheries and the fact that “some studies estimat-
ing the impact of impingement and entrainment on populations of key commercial or recreational
fish have predicted substantial declines in population size.”®* Likewise, the value of threatened,
endangered, and other “special status” species was left unquantified in Epa’s regulatory impact

analysis, despite ample evidence that such species are threatened by the impacts of cooling water
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intake. The attempts the agency did undertake to value threatened and endangered species, more-
over, simply treated species preservation as an investment decision to be based on individuals’ re-
vealed preference for species survival. From this perspective, certain charismatic species, such as
the loggerhead sea turtle, might fare well based on their high nonconsumptive value as objects of
photography and other indirect uses, whereas more “obscure species” would be relegated to the
notoriously difficult to estimate category of “pure non-use value.”®s Although preferable to spa’s
eventual failure to credit endangered and threatened species impacts at all, the investment ap-
proach nevertheless fails to take seriously the awesomeness of extinction as a collective deed. Like
the irreversible depletion of a once-grand fishery stock, species extinction is a deed that lies out-
side of secular time, Once these stocks and species are gone, they are gone. Thus, the decision to
establish standards of protection entails not just a question of maximizing allocative efficiency—
of squeezing the most net present value out of resources that are assumed to belong to the cur-
rent generation—but a question of determining whether, as a matter of intergenerational dis-
tributive equity, they should remain available for the benefit of future generations, No matter how
rigorous its techniques of valuation, regulatory csa has no capacity to resolve the latter question,

which must remain one of morality and law.

Process

" Because 8pa eventually felt the need to abandon both its conservative 5o percent rule for nonuse

value estimation and the HrC measure of ecosystem value,® the agency ented up capturing only
a very limited picture of the value of cooling water intake regulation. The agency did present
what it styled as a “break-even analysis,” which illustrated the amount of total and per capita an-
nual willingness to pay for unvalued ecological impacts that would be required for the costs of the
rule to equal its benefits.®s This approach—which essentially allowed policymakers and their var-
ious publics to examine the value of habitat preservation implied by the cwa’s precautionary man-
date and to ask themselves, “Is it worth it?”—bore some relationship to another valuation tech-
nique that Era was forced to back away from after harsh public comments, the societal revealed
preference method 36 Under this approach, the agency examined the Jevel of compliance costs that
had been tolerated by society in connection with previous gavernmental actions that sought io
attain the same kinds of ecological benefits thar the Section 316(b) rulemaking would promote.
Also sometimes referred to as the cost of control method, this valuation approach appears to have
been pioneered by public utility commissions in Massachusetts and other progressive states as part
of an effort to monetize environmental externalities during electricity generation planning; “Tthe
basic rationale for using cost of pollution control as a measure of the value of pollution reduc-
tion is that the cost of pollution controls required by the government provides an estimate of the
price that society is willing to pay to reduce the pollutant.”®” Like pa’s rmc and break-even analy-
ses, then, the societal revealed preference methodology represented an innovative way of re-
sponding to o1ra’s demand for quantitative, monetized information regarding the costs and ben-
efits of the Phase Il rule, despite the great uncertainty characterizing ecological effects,

Some commenters, however, were no more pleased with the societal revealed preference
methodology than with Bre; thus, cea ultimately decided to back away from its innovative ap-
proach. As one environmental economist wrote, "[l]ike the nrc method, this approach has no

foundation in economic theory, is not accepted by economists as a legitimate empirical method
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of valuation, and is no more than a method of cost analysis mistakenly applied to the benefit side
of the ledger.”®® Such criticism of the societal revealed preference methodology was instructive
because it raised in a concrete setting the basic normative questions posed by Mark Sagoff in his
classic critique of regulatory cna: What, after all, is wrong with allowing valuations of collective
goods to emerge from society’s willingness to act collectively as citizens to ;;reserve a threatened
good? What is wrong with simply allowing- individuals to express their preferences for environ-
mental goals through political channels, by voting in favor of environmentally inclined or disin-
clined politicians or by holding direct referenda on environmental policies?® 'To be sure, a mon-
etary value of the environment will be implied after the fact by the level of resources necessary
to fulfill adopted environmental policies—a value that will even be quantitatively estimable
through use of the societal revealed preference methodology—but this value will not drive the
initial selection of policy. Rather the monetary value will simply be an ancillary effect of a pol-
icy choice that instead is premised on social values, explicitly discussed, and mediated through
democratic decisionmaking processes.

This distinction between market-determining and market-determined views of the content of
law is perhaps best illustrated through analogy to a context in which the sublimation of law to
welfare analysis is more obviously problematic, or at least unfamiliar. In the wake of the 9/11
World Trade Center attacks, oms issued a call for research on how to measure the value of liberty
and privacy interests that would potentially be sacrificed by new antiterrorism measures.” Re-
sponding to this call, researchers at Harvard University attempted to measure individuals’ will-
ingness to trade off civil liberties for safety and convenience during airport security checkpoint

procedures, In particular, the researchers questioned survey respondents” willingness to accept.

racial profiling in exchange for reduced time spent waiting in line. Not surprisingly, white re-
spondents were generally more willing to accept racial profiling than nonwhite respondents.s*
The principle of race neutrality did figure somewhat in the white subjects’ decisionmaking; when
told that only nonwhite groups would be targeted for profiling, white respondents expressed an
unwillingness to support the explicitly race-based program for a meager 1o-minute time savings.
For a 30-minute savings, however, the white respondents overcame their moral qualms.s* They
revealed, in other words, their willingness to pay to preserve the principle of race neutrality.

By calling for empirical research of this nature, oms sought to develop procedures for esti-
mating the welfare impacts of dvil liberties restrictions. From the welfarist perspective, the value
of civil liberties was thus made to be contingent on the level of burden that individuals appeared
to be willing to accept to maintain them. In a constitutional scheme of government, however, the
cart is typically at the other end of the horse: civil liberties are protected by law, and their value,
assuming one insists on quantification, is implied by the level of burden that individuals are made
to accept to maintain them. At least on their face, environmental, health, and safety laws also fre-
quently display this structure: employees are entitled to a safe workplace, endangered species to
necessary habitat, citizens to clean air and water, and so on. These entitlements are meant to be
inviolable; that is, they are meant to be protected by law, suich that their value is a creation, rather
than a determinant, of law. Just as a constitutional scheme of rights is intended to protect certain
interests of individuals from incursion by majoritarian politics, democratically enacted environ-
mental laws often seek to protect certajn interests from shortsighted destruction by land devel-
opment, industrialization, and other potentially harmful human activities,
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The most critical question raised by regulatory cea, therefore, is not to be found in the details

of ever more refined modes of valuation, but rather in the initial staging decision regarding what

is, and is not, a proper subject of instrumentalist trading. Perhaps for the welfare economist a bet-
ter example than civil rights would be the classical liberal principles of strong private property
rights and freedotn of contract, Should the content of these laws be determined through regula-
tory cpa? I so, how would the relevant valuations of cost and benefit be derived, considering that
the very laws under consideration are the same ones that give rise to the market structure and ex-
change activities that enable revealed preference analysis? As with civil liberties, pro\perty rights,
and freedom of contract, many of the central questions and tasks of environmental law and pol-
icy also are of a foundational character and therefore cannot be adequately posed within the Jan-
guage of regulatory cea. Instead, they must be answered through the more familiar discourses
and procedures of democratic constitutionalism.

Opposition to methodological innovations, such as the #re and societal revealed preference
valuation techniques, may be driven at bottom by a suspicion of precisely these familiar discourses
and procedures. Yet it is not clear that individual willingness-to-pay valuations are above suspi-
cion. Critics imply that the societal revealed preference methodology is especially unreliable be-
cause there is no guarantee that individuals “actually (and voluntarily) incur [ ] costs to avert (or tol-
erate) the environmental disruption in question.”s? The very domain of regulatory cra, however,
is one in which private market activity—that of individuals “actually (and voluniarily) incurring
costs”—is presumed to have failed to maximize social welfare, Indeed, recent revisions to the ex-
ecutive order mandating regulatory cra purport to make the identification of some market fail-
ure along these lines a prerequisite to agency action,® By assumption, then, conventional will-
ingness-to-pay valuation exercises must apply outside of the context that is said to have made them
especially reliable as indicators of value. This point needs to be stressed: policy analysts devote a
great deal of attention to the practice of benefits transfer analysis, whereby values derived from one
economic study are transferred for use in a somewhat anallogous, but nevertheless distinct, regu-
latory setting. They spend comparatively little attention worrying about the fact that every will-
ingness-to-pay study, when used in a regulatory context, is a benefits transfer exercise entailing

- deep conceptual and practical difficulties.

Thus, even putting aside the foundational normative issues raised by critics like Sagoff, it would
be wrong to believe that conventional willingness-to-pay methodologies provide an objective mea-
sure of benefits. For example, even individual market valuations may differ dramatically depend-
ing on whether the individual must pay to obtain an entitlement or instead can simply demand
an amount of monetary compensation adequate to compel voluntary relinquishment of the en-
titlement. Because welfare econoniists hope to avoid such overtly normative questions, they typ-
ically use only willingness-to-pay valuations. This choice can be defended on the methodological
ground that such valuations are better behaved than willingness-to-accept valuations because the
former are disciplined by actual or hypothetically imposed budget constraints and therefore tend
to give more consistent (and lower) values. The conventional privileging of revealed preference
studies over stated preference studies is often defended on similar pragmatric grounds.?> But these
choices also have the convenient normative effect of forcing individuals to demand greater levels
of protection only through markets, using their existing rights and resources, rather than through
law. The transformative potential of law is constrained by tethering social choice valuation to the

status quo—the same status quo whose problematic features gave rise to a need for law. We should
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hesitate to regard the fact that willingness-to-pay valuations are better behaved than willingness-
to-accept valuations as evidence that society can identify the optimal level of harm through con-
ventional regulatory cea, Instead, we should see consistently lower willingness-to-pay valuations
as evidence that workers, consumers, fish, and other imperiled entities ought to be given more
power directly through law to help close the gap between the two valuations.

Also not properly characterized as objective are statzd preference valuation methodologies,
in which individuals are asked through hypothetical survey instruments to state their willingness
to pay to protect a public goed, such as an endangered species or a portion of rainforest. Such
contingent valuatjon exercises have attracted criticism from two different extremes. To some crit-
ics, the exercises are practically unreliable because they require no actual performance of an in-
dividual's stated commitment. To others, the exercises are phitosophically objectionable because
they seem to force a market-based values framework onto experimental subjects, rather than ap-
proaching the environmental preservation decision as a social or collective one, Although econo-
mists have responded to the former criticism by enhancing the level of methodological sophisti-
cation found in contingent valuation experiments, they have only recently begun grappling with
the latter objection. In one noteworthy study, researchers examined the role of social isolation on
stated preferences by varying the degree of anonymity afforded to subject responses.®® Their find-
ings are significant: in addition to finding a gap between stated willingness to pay and actua] con-
tribution levels—thus confirming the complaint of the practical critics of contingent valuation
studies—the researchers also documented large disparities among willingness-to-pay valuations
depending on the sccial context within which subjects are asked to state their response amounts,
thus confirming the complaint of the philosophical critics.

This apparent context-dependence of environmental valuations poses yet another theoretical
challenge to the welfare economic framewark: the process of preference elicitation itself seems
to influence the resulting content of preferences, thereby further complicating the effort to iden-
tify preferences in a manner free from analyst bias.?7 Not that anyone should be especially sur-
prised by this result; alter all, as Amartya Sen has argued, “[tThe very idea that I treat the preven-
tion of an environmental damage just like buying a private good is itself quite absurd....[1]t would
be amazing if the payment [ am ready to make (o save nature is totally independent of what oth-
ers are ready to pay for it, since it is specifically a social concern.”#® During the public comment
period for the Phase II rulemaking, one contributor argued that this quotation from Sen merely
reflects the commonplace notion that, in the case of public goods, such as environmental con-
servation, individuals can be expected to free-ride, thereby driving a wedge between their true de-
mand for public goods and their observed (unregulated) contributions to the provision of such
goods. Thus, the commenter disagreed with others who viewed Sen’s comment as mare strongly
supporting the need for alternative valuation mechanisms to conventional revealed preference
methodologies.#?

But in fact, Sen was making the stronger claim, namely that specifically social concerns de-
mand specifically social methods of deliberation, valuation, and decisionmalking. As Sen noted in
another context, “[w]e can have many reasons for our conservational efforts—not all of which are
parasitic on our own living standards and some of which turn precisely on our sense of values
and of fiduciary responsibility.”*°° Because of this value pluralism, which is inherent in contem-
porary liberal societies, Sen emphasized the need to gnarantee to individuals the “freedom to par-

ticipate” in environmental policymaking. Thus, the famed economist and political theorist cast
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his lot, not with conventionai revealed preference methodologies or even with the supposedly rad-
ical economic methodologies of HRrc and societal revealed preference, but rather with the kind of

democratic forums, institutions, and processes championed by the likes of Sagoff. As Sen wrote:

The relevance of citizenship and of social participation is not just insirumental, They are integral parts of what we
have reason to preserve, We have to combine the basic [instrumentalist] notion of sustainability. .. with a broader view
of human beings—one that sees them as agents'whose  freedoms matter, not just as patients who are no more than their

living standards, ™"

In recognition of the force behind such arguments, a growing body of literature within envi-
ronmental economics attempts to fuse deliberative processes with economic valuation techniques,
aiming to address both the poliﬁcal demand for participatory legitimacy and the economic de-
mand for disciplined monetary valuation. As Clive Spash, a leading participant in this emerging
literature, noted, proponents of such deliberative monetary valuation techniques “have sought
processes where thefe is time for reflection, potential for information gathering and group delib-
eration,” an approach that. “seems to accept that preferences are formed during a process aiming
to value environmental changes and that the type of process is therefore something which needs
to be openly discussed as a matter of institutional design.” > Deliberative monetary valuation
therefore occupies a middle position between the radically atomized individualism of welfare eco-
nomics and the political collectivity of conventional lawmaking. Although it is unclear whether
such efforts to sensitize welfare economic policy analysis ultimately will be able to meet the demo-
cratic objection of thinkers like Sagoff and Sen, they undoubtedly represent an improvement over
status quo valuation techniques.

Conclusion

Despite the implicit claim of welfare economists, laws are not only instrumental tools for serving
human “patients,” but also repositories of cultural value and meaning that both flow from and
help to form human “agents.” The temptation to reduce this complexity is great. Many economic
observers, for instance, contend that saT standards devolve in practice to ¢sa because, as noted
above, courts often permit agencies to reject a technology whose costs are “wholly dispropor-
tionate” to environmental benefits.’** However, such limited cost consideration does not render
BaT standards extensionally equivalent to caa. Technology-based standards continue to carry ex-
pressive connotations that are vastly different from those of cpa. The determination by Congress
that an environmental, health, or safety poal is sufficiently important that only society’s collective
“best” efforts will suffice opens an inevitable and lamentable gap between statutory aspiration and
regulatory achievement. Those harms that are not prevented under a Bar standard accordingly
serve as moral remainders, indicating the collective need to constantly seek ways of doing bet-
ter—of further protecting life and lowering environmental impact in the future. In contrast, un-
der regulatory cua, those harms that are not avoided simply represent the right, the efficient, or
the optimal level of harm. Predisely because it purports to account for all relevant consequences
of decisionmaking, cna must inevitably round to zero the moral remainders of risk regulation,
leaving nothing further to signify the societal need for redoubled vigilance. In gpa’s Phase Il rule-
malsing, for instance, literally billions of fish each year are simply ignored in the agency’s cpa,

treated as if their loss is meaningless because the question of their worth has been abandoned.
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Environmental decisionmaking cannot be premised solely on static, localized costs and bene-
fits in this manner. Regulatory approaches instead must aim to alter—over time and in rather dra-
matic macroscale ways—the economic and technological forces that combine to structure any
given regulatory context, with its microscale snapshot of costand benefit information that seems
to admit of only one optimal solution. The latter approach ignores what is rightly regarded as
law’s transformative potential. For instance, as the Second Circuit observed when striking down
epa’s Phase Il rules, “the most salient characteristic of [the cwa’s] statutory scheme, articulated
time and again by its architects and embedded in the statutory language, is that it is technology
forcing,”™°4 When epa subtly shified from expressing concern over the impact of cooling water
intake structures on already impaired water bodies to using that present impairment as an effi-
ciency-oriented excuse for lowering levels of protection, the agency abandoned the transforma-
tive potential of the cwa. The quest to use environmental law to progressively restructure the eco-
nomic and technological landscape that gives rise to any momentary depiction of costs, benefits,
and optimality instead became a surrender to those momentary depictions. To effectively serve
the original, more ambitious aims of environmental law, statutes and regulations must form a part
of the social glue that binds a political community together in pursuit of long-term, uncertain,
and often simply audacious collective goals. To serve that aim, in turn, laws and policies must have
“continuity with ordinary discourse and hence with real communities, real values, and real poli-
tics.”*®5 By literally denying the sacredness of life, and indeed of anything, regulatory csa fails
these tests. '
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CHAPTER 11

What We Learned

WINSTON HARRINGTON, LISA HEINZERLING, AND RICHARD D. MORGENSTERN

his report began by noting some of the controversies surrounding the use of eco-

nomic methods to evaluate the benefits and costs of new environmental regu-

lations, including the concern by some about the excessive focus on economic

efficiency criteria, the limited ability to quantify health and environmental dam-

ages, and quite fundamental questions about the monetization of these effects,
While recognizing the importance of these issues, we have deliberately placed some of the
broader questions beyond the reach of this volume, and have chosen instead to focus on what we
believe to be the most tractable question, namely the dcvcloprﬁent and use of regulatory impact
analyses (rias) by the US. Environmental Protection Agency (Bea). A key goal of an ria should be
to help inform regulators, Congress, and the general public about the expected consequences—
both the benefits and the costs—of pending decisions, '

To provide focus, we decided to examine as case studies three recent, relatively sophisticated
nias conducted by epa, and to engage experts, both economists and lawyers, with diverse per-
spectives on the issues. Qur process involved the development of in-depth critiques of the three
nias, with an opportunity for debate among the authors and outside reviewers, including acade-
mic, private, and government experts.

At the time of case selection, each of the three rules chosen had been appealed by various
stakeholders, but only one outcome had been reached {the cooling water rule had recently been
invalidated by a federal appeals court), Since then, our study has achieved a rare trifecta: all three
rules have been overturned by the courts, sometimes for reasons explicitly linked to the economic
analyses. _

In choosing to dig deeply into individual rias, we hoped to focus on the current practice of
cost—benefit analysis {cBa) in the regulatory process and to downplay the strictly textbock or philo-
sophical issues that sometimes surround debates about the use of the technique. At the outset,
we stipulated that the objective was not to defend or attack ca, but to improve its use in envi-
ronmental decisionmaking. Thus, we assumed, as others have, that csa is here to stay. Our goal
is to improve the quality, acceptability, and usefulness of the analyses that are undertaken.

Whereas the challenge for the authors of the nia critiques was to assess the individual studies
conducted by era, we the editors took on the task of preparing comparisons and developing a set
of recommendations for changes to current practices on which the three of us could jointly agree.
At the ountset, we recognized that it might not be feasible to reach consensus among ourselves and

that any consensus we did reach might not represent meaningful reform.
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This chapter presents the results of our work. We make no claims about the revolutionary na-

. ture of our recommendations. At the same time, we believe that they are both substantive and

achievable, and that by embracing them, pa, and possibly other agencies, could improve the over-
all credibility and usefulness of rias.

A natural starting point is to review, in brief, the assessments of the three individual rias, com-

paring and contrasting the views expressed by the various chapter authors. From there, we launch

directly into our recommendations for reform.

Summary of RIA Critiques
Clean Air Interstate Rule

Nat Keohane and Wendy Wagner develop in-depth and broad-ranging assessments of the rua pre-
pared by epa [or the Clean Air Interstate Rule (catr), a regulation designed to achieve major re-
ductions in power plant emissions of sulfur oxides and nitrogen oxides. In'general terms, Keo-
hane and Wagner both see the r1a as a quite competent example of cBa in many respects, including
use of clear and consistent baselines, consideration of various categories of benefirs and costs,
and an innovative treatmert of uncertainty. At the same time, they both strongly criticize the ria
for its failure to consider alternative options. They also see the ria as somewhat unfocused, de-
voling excessive attention to the estimation of some very small benefit categories, such as emer-
gency room visits for asthma and lower and upper respiratory symptoms in children, and virtu-
ally ignoring potentially major issues, siich as ozone mortality and ecological damages.

The exclusive focus on the particular policy option selected by epa rather than on a broader
set of alternatives, as mandated in the agency’s ria Guidelines for Preparing Economic Analyses,
is identified by Keohane and Wagner as the r1a’s major flaw." 'This failure to consider alternatives
is all the more surprising considering that the agency had already prepared assessments of com-
peting proposals in unsuccessful efforts to advance the Bush administration’s Clear Skies legista-
tion. Wagner goes so far as to label the ria as principally a litigation-support document, albeit a
technically sophisticated one, rather than the genuine aid to decisionmaking envisioned by ria ad-
vocates. Keohane sees the single-option focus as an attempt to mask the greater net benefits that
could probably have been achieved by a more stringent standard. Further, he notes that eea’s ap-
proach precludes development of a cost-effectiveness analysis that, iconically might have strength-
ened the Jegal underpinnings of the rule.

Keohane and Wagner both express concern that the excessive technical complexity of the doc-
ument limits its usefulness for nonexperts in the field. Thus, they believe it fails in what should be
one of the r1a’s key objectives: providing clear, transparent information to Congress and the gen-
eral public about the true societal impacts of the cam.

Beyond the similarities in their assessments, the issucs raised by Keohane and Wagner also
differ in important ways. Keohane focuses on various technical aspects of the ria, including both
benefit and cost estimations, the consideration of equity and the differential impacts among sub-
populations, the discounting of delayed benefits and costs, and the treatment of uncertainty. He
argues that, because even a simple assessment would reveal the presence of large net benefits from
the chosen option, little is gained from the excessive detail presented, especially so late in the reg-

ulatory process. As an alternative to this false precision, Keohane favors a different focus, namely
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a simpler, more straightforward study that would be aceessible to a broader audience, For exam-
ple, he favors greater use of physical units, in addition to monetary terms, for estimating benefits.

Wagner takes a somewhat different tack in her proposals for reform. Given her assessment
that the ria is largely designed to protect the agency against legal challengc, she seeks to develop
institutional incentives to make the document more relevant to actual decisionmaking. In that re-
gard, she would try to separate the rias from judicial review as much as possible. For example,
she would reward agencies for high-quality analyses, perhaps by attaching a strong presumption
in favor of the policy choices made in the rulemaking—well beyond the “arbitrary and capricious”
standard commonly used. Wagner also endorses development of a set of criteria that could help
determine whether an mia met the high-quality standard that would qualify it for more deferen-
tial judicial treatment. Further, she would require that the ria be completed at a much earlier point
in the rulemaking prdcess. Consijstent with Keohane's approach, Wagner would also encourage
more qualitative assessments and a greater emphasis on estimates denominated in natural units
rather than monetary terms. Interestingly, Wagner compares this emphasis on early, less techni-
cal analyses to the scoping documents prepared for environmental impact statements under the
National Environmental Policy Act. Very much like Keohane, Wagner favors a more open, trans-

parent process for decisionmaking and the development of documents to support such a process,

Clean Air Mercury Rule

"Alan Krupnick and Catherine O'Neill both present detailed reviews and analyses of the ria pre-
pared by era for the Clean Air Mercury Rule (camr), a regulation designed to cut power plant mer-
cury emissions via a cap-and-trade approach. Not surprisingly, Krupnick and O'Neill agree in their
assessments of a number of the ria’s shortcomings, At the same time, there are also important
disagreements between them on a range of technical issues as well as on the basic economic effi-
ciency approach adopted in the analysis.

Focusing first on examples of agreement, chapter authors Krupnick and O’'Neill acknowledge
the daunting task of analyzing the benefits and costs of mercury emissions controls, given the
complexities and uncertainties of the underlying problem and the evolving nature of the avail-
able scientific information. Nonetheless, they both highlight the very limited set of options con-
sidered in the r1a, including the sole focus on emissions trading, and the failure to analyze the
costs and benefits of adopting maximum achievable control technology (Mact) standards, espe-
cially in light of the prior determination by the Clinton administration that mercury is a hazardous
air pollutant as defined under section 112 of the Clean Air Act. They also highlight the failure to
consider alternative baselines—for example, treating the benefits and costs of cair as ancillary to
CAMR, rather than solely defining caMn as ancillary to camz. Further, both authors chastise the spa
for the virtually contemporaneous issuance of the ria and the undetlying regulation, thus un-
dercutting the use of the r1a as a decision tool. ‘

Krupnick and O'Neill also agree on a number of the limitations of the exposure analysis, in-
cluding the emphasis on freshwater fish consumption, and the failure to consider damages other
than 1Q loss. With regard to benefits monetization, both authors raise concerns about the netting
out of educational costs from the estimates of reduced lifetime earnings attributable to 10 loss,

On this point, O'Neill cites Professor Rena Steinzor: “. . . the good news is that stupider children
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need less school and earn just a little more money because they are working rather than sitting in
a classroom.”?

Beyond the similarities in the issues raised by Krupnick and O'Neill, their disagreements fall
into two categeries: technical and philosophical. From a technical perspective, O’'Neill questions
the selection of studies chosen for inclusion in the ria, noting that in the Bush administration, all
judgment calls went “one way." Krupnick focuses more on likely errors of omission in study se-
lection without suggesting bias. O’Neill sees the failure to quantify or monetize certain benefit
categories as a fundamental flaw, whereas Krupnick sees it more as a sign that too few resources
were committed to following recent National Research Council recommendations on this issue,

Another technical difference involves their approaches to distributional issues. O'Neill focuses
on the high baseline mercury blood-level concentrations among Chippewa or other ethnic popu-
lations that have a strong identification with freshwater fish consumption. She is concerned that
the n1a does not explicitly consider who will bear the costs and benefits of the rule, nor whether
the decision ameliorates or worsens current inequities. She is also concerned that the delays in-
volved in implementing camn rather than the Mact standard will cause permanent harm to mil-
lions of children. Krupnick hones in on the issue of emissions trading, specifically whether the
use of trading will create “hot spots.” Using publicly available epa data, he finds that for the vast
majority of plants, there are no increases in mercury emissions compared to the no-control base-
line with or without camrin place. At the same time, he does find that several plants are predicted
to increase mercury emissions over their baselines when emissions trading is allowed. He chides
the epa for failing to exploit its own data on this highly contentious issue.

Finally, we note the not insignificant philosophical divide between Krupnick and O'Neill. Over-
all, Krupnick sees the caAMR R1a a3 a quite reasonable approach in light of data limitations, as well
as budget and time constraints, In general, he sees the deficiencies—which are extensive in some
cases—as inherently remediable with greater effort on the part of the agency. He recommends al-
lotting more time and resources to enable pra to collect better studies, to rely less on (arbitrary)
assumptions and more on actual data, and to more fully explore relevant policy options. He also
proposes that the agency adopt a more therough, academic-style peer review process,

In contrast, O'Neill calls for a more interdisciplinary approach to the analysis of regulatory is-
sues, with less emphasis on economic efficiency and without use of a single analytical approach
purporting to incorporate all considerations. Importantly, O’ Neill sees certain resources such as
mink and loons, which serve as Chippewa clan symbols, as the type of priceless resources that
should neither be ignored nor subjected to traditional cost-benefit analysis. In short, whereas
Krupnick seeks greater technical sophistication to enhance the usefulness of the ria in agency de-
cisionmaking, O'Neill secks to employ the tools of muliiple disciplines to enhance the economic

analyses and to make the ria more accessible to the broader (nonexpert) public.

Cooling Water Intake Structures Rule

The U.S. Supreme Court is now reviewing the decision by the Court of Appeals for the Second
Circuit to remand the Cooling Water Intake Structures (cwis) Phase II rule, As Doug Kysar ex-
plains in his chapter, the sole issue before the court is whether a cost-benefit comparison will be
allowed in the determinations of the best technology available (ura) for individual permittees, It

bears repeating that the retail-level comparison of benefits and costs goes far beyond the require-
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ments imposed by Executive Order (B0) 12866 Lo ensure that the henefits of regulations justify
their costs. This instruction applies at the rulemaking stage and refers to the comparison of total
benefit and cost estimates of a new rule. But, although not required, the case-by-case cost-benefit
comparison is tmuch closer to the economists’ notion that benefits and costs should always be com-
pared at the margin.

The cost-benefit test was not the only issue discussed at the appeals-court level. Also at issue
was whether the statutory language authorizing the cwis rule supports the kind of flexibility that
Bpa inserted into the rule. This flexibility included not only the site-specific comparison of bene-
fits and costs, but also allowed as abatement technologies what looked to environmentalists like
impermissible compensatory measures, in particular the use of habitat restoration measures,else-
where in the river reach to compensate for ecological and environmental damages at the site of
the cwis. :

The Second Circuit’s opinion was pretty clear that this level of flexibility was over the line, For
one thing, the same court had remanded Phase I of the rule (applying to new plants) a few years
previously because it allowed more flexibility than the court considered statutorily appropriate,
and Phase Il had attempted to adopt an even more flexible approach to existing plants. The statu-
tory requirement to use the “best technology avaitable” might admit of some wiggle room with
respect to the economic hardship imposed on the utility industry and its investors, but seemingly
much less so with respect to the environmental consequences (at least according to the Second
Circuit}.

Both chaprer authors Scott Farrow and Doug Kysar identified flaws in the cwis ria, but on the
whole they seemed to take opposing positions as to the overall effectiveness and value of the doc-
ument. Farrow’s critique is largely restricted to the cBa itsell and is generally the technical as-
sessment of a professional economist, Because there are so many criteria for judging, Parrow sub-
jects the ria to a contents “checklist” developed by Robert Hahn and Patrick Dudley (2007). As
Farrow points out, a “good” score on such a checklist does not necessarily indicate a high-quality
Rria, but a poor score certainly indicates a bad one. The score for the cwis Ria is quite high; it is
missing or lacking in only a few elements considered essential by economists. Farrow even sug-
gests that as a professional document, the quality of the analysis may achieve a standard required
for publishing in a professional journal, were it not for the document’s great length, However, Far-
row has more reservations about the quality of the data supporting it.

As an aid to decisiontaking, Farrow sees the document as mixed. He argues in particular that
Bea based much of the regulatory flexibility introduced into the rule on the adverse environmental
impact (aer) of the rule without ever defining the apr. Admittedly, this would have been very diffi-
cult because the agency did identify a long list of potential impacts qualitatively; it just did not try
to provide weigﬁts so that an overall assessment of the ag1 could be made. Providing such weights
for a compatison of benefits with costs and with other benefits is one of the principal objectives
of cBa. In this case, so many categories of benefits were left nonmonetized that the cost—benefit
comparisons were not meaningful. However, considering the analysis instcad as an exercise in
cost-effectiveness, Farrow found it to be more valuable. epa claimed that, compared with cooling

- towers—a technology that achieves at least a 9o percent reduction in aquatic mortality—a wire
screening technology for water intakes would, where applicable, achieve better than half the level
of reductions at about 1o percent of the cost. Era asserted that, under most circumstances, this

level of protection could meet the pTa standard, even though it was possible to do much better.
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Kysar’s assessment of the rule is both broader and more critical. Deeply skeptical of the value
of cra to begin with, he found little in this rea to change his mind. Three issues in particular con-
cetned him. Rirst, after epa had prepared a proposed regulation that relied much more heavily on
regenerative cooling as the sra, the Office of Management and Budget (omp) intervened, evidently
encouraging Epa to provide more flexibility in the definition of Bra to reduce cost. In Kysar's view,
tlre oms intervention went well beyond the regulatory review required by no 12866, In addition,
the substance of oMp’s cotnments and revisions were not triade part of the public record, so it was
difficult for parties interested in the outcome of the rulemaking to discover essential elements of
the decision process, Moreover, these inputs were not subject to public comment during the rule-
making process.

Second, Kysar complains that the technical information made available to 5ra (and made avail-
able by BpA) Was not adequate to support valuation. As he puts it in his chapter, “cna...carries an
implicit assumption that the policy space within which era operates is informationally rich and
probabilistically sophisticated,” pointing to the fact that, of 554 facilities subject to the regulation,
only 150 had performed impingement and entrainment studies. A defender of the regulation
might point out that a sample of 150 out of 554 is frequently adequate to draw conclusions, de-
pending on how the sample is drawn, but in fact these studies focused only on the direct and in-
direct mortality of the species subject to impingement and entrainment and not on the larger
questions of local and global ecosystem effects. spa acknowledges and provides a long list of such
ecological effects {reproduced in Kysar’s chapter), about which little is known and which are un-
quantifiable based on current information.

On the other hand, steam-electric plants with once-through cooling systems have been in place
on the nation’s water bodies for nearly 100 years and constitute only one of myriad environmen-
tal insults to aquatic systems, The fact that they are still capable, according to Epa, of destroying
billions of organisms each year, along with the fact that on most water bodies a refatively small
portion of the flow {of a stream) or volume (of a lake or estuary) passes through the steam plant,
suggests that the aggregate biota of these water bodies is still very large. This, in turn, may sug-
gest that those systems are not in long-term crisis, at least not from steam-electric generation,

Kysar's third point concerns valuation, and he suggests two alternatives to the individual will-
ingness-to-pay {wre) approach that is the intetlectual backbone of cra. One, a proposal to value
environmental assets at their replacement costs is not likely to find acceptance among economists
in academia or at EPa because it assumes what is at issue, namely that the threatened resource is
worth saving, Yet statutes like the Clean Water Act take as their premise that natural resources—
such as tivers, lakes, and streams—are indeed worth protecting. A methodology aimed at evalu-
ating individual regulations may perform best when it respects this foundational policy determi-
nation. The other proposal is to substitute a measure of wrp that is partially or totally determined
by group interactions. Sotme observers in political science, psychology, and similar disciplines be-
lieve that this would usefully replace the private, udlity-based method with one more appropri-
ate to the valuation of public goods by emphasizing the collective nature of these decisions. As
discussed elsewhere in this chapter, group-mediated valuation need not result in an increase in
valuation estimates,

Perhaps more critically, the question of valuation gets back to the question of information, If

information about the physical consequences of regulatory actions is nonexistent or inadequate,
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what is the point of valuation? When both valuation and physical-effects data and methods are
less than adequate, which offers the largest marginal improvement?

Recommendétions for Reform of RIAs

In considering the three rias analyzed in this volume, and drawing on our experiences in the field
of regulatory assessment, we have developed a series of specific reforms that we believe would
enhance the overall quality and usefulness of the substantial studies that are conducted as part of
the regulatory development process. We develop a dozen recommendations addressing the con-
tent of the rias as well as the process by which they are prepared, These recommendations cover
five overarching topics:

technical quality of the analyses;

relevance to the agency decisionmaking process;
transparency of the analyses;

treatment of new scientific findings; and

balance in both the analyses and the associated processes, including the treatment of distributional

consequences,

In addition, we have developed two recommendations involving future research. Most of the
recommendations could be implemented by the agency alone, although in a few cases changes in
the governing executive order would be desirable. Only cne of the recommendations requires
statutory reform, specifically of the Paperwork Reduction Act (pra) of 1995,

Technical Quality of the Analyses

1, Give greater consideration to meaningful alternative policy options

If an ria is truly designed to inform and guide regulatory decisionmaking—and not, as Wendy

Wagner suggests, simply to serve as a litigation support document or, in Nat Keohane’s view, only

to provide information about the consequences of a regulatory decision made on other grounds—
then it must examine a reasonable set of alternative policy options. An rua that only compares the
proposed action to the existing regulation, such as the ia produced for the car, or that consid-
ers only very limited options, such as the one developed for the camr, does little to help deci-
sionmakers determine the appropriate course to take.

As noted at the beginning of this report, cea and the rias that embody it are not intended to
be decisive in the regulatory process; they are inputs, or tools, rather than dispositive frameworks,
Thus, even with a very high-quality ria, regulators may well end up selecting an approach that
is not the most efficient from an economic perspective, as concerns about equity or other fac-
tors may drive the decision in another direction, At the same time, given the acceptance in eco-
nomic circles of the efficiency criterion and the appeal of quantitative analysis even to those out-
. side the cost-benefit world, Epa declsionmakers may be reluctant to adopt a “second-best”
approach by choosing a regulatory option that generates fewer net benefits than an alternative,

The path of least resistance is to analyze only one alternative and thereby avoid explaining why
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a different, more efficient, choice has been rejected. However understandable this may be from
a bureaucratic or political perspective, we do not believe this approach is consistent with the un-
derlying purpose of the executive orders governing regulatory analysis. Thus, we recommend
that meaningful alternative options be analyzed in rias. Although it may be tempting to stipu-
late some minimum number of alternatives to be considered, we prefer to focus on the term
meaningful, which we define to include the full set of options deemed to be technically feasible
and legally defensible.

2., Choice of baselines should reveal choices and trade-offs, not conceal them

"The expected outcomes of a regulation cannot possibly be understood withous reference to what
would have happened in its absence. As a result, expected outcomes are routinely measured
against baselines, which represent the developiment of an intricate set of choices made by the reg-
ulator to generate a future or a set of alternative futures that would take place if the rule were
not issued. They are also known by the more revealing name of counterfactuals,

Constructing a baseline requires a legion of assumptions concerning such matters as future
population and econemic growth, rates of improvement of existing technologices or replacement
by new ones, and trends in future regulation. The credible evaluation of benefits and costs is not
possible without a well-constructed baseline or set of baselines. The construction and presenta-
tion of baselines are every bit as important to the estimation of net benefits as the construction
and presentation of alternative regulations. rias should reflect that reality,

A vivid example can be found in Catherine O'Neill’s case study in this report of mercury emis-
sions from coalfired power plants. Control of aitborne mercury emissions was widely anticipated
under the new MacT standards enacted as part of the Clean Air Act of 1990. Although era did pro-
mulgate Macr rules for two important sources (municipal and hospital waste incinerators) in the
late 1990s, and began work on a third (emissions from eléctric power generation) in 2003, agency
analysts involved in the technical and economic aspects of the utility macy rule were instructed
by top management to stop their work. Instead, they were to begin drafting a new rule based not
on the MaACT section of the statute, but on a cap-and-trade policy modeled after the sulfur dioxide
{5Q-2) trading program for fossil electric plants, _

The inital regulation, like all MacT regulations, would be required by statute to achieve the
emissions reduction performance of the top 12 percent of existing plants and was expected to be
implemented around zoo7. Its replacement, the caMr, would only be implemented after the carm,
a cap-and-trade program for 8O- emissions that was to be phased in beginning in 2010, with a
lower cap to be phased in beginning in 2¢18. The difference in the performance and timing of the
two rules could hardly be more dramatic: whereas the macr rule would require nearly a 9o per-
cent reduction in mercury emissions by zoo7, the camr would not achieve its objective of a 7o per-
cent reduction until nearly 2030.

‘We take no position in this report on whether the abandoned macT rule was or was not a su-
perior rule to the camr, which eventually adopted. Certainly, the mact timetable and stringency
would have produced more emissions reductions and would have produced them much sooner,
and thus would have prodﬁced much greater benefits. But the costs would have been much higher

as well. And because the net benefits of the camr were negative, at least according to the Bpa analy-
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sis, moving up and expanding the emissions reductions would only make things worse. Of course,
many skeptics of cpa, including O’'Neill, would strenuously disagree,

The point is that sra could and perhaps should have been more informative in the cammr about
the earlier MacT analysis, perhaps including Macr implementation as an alternative to the cus-
tomary “no policy” baseline. This would have provided a useful historical perspective and made
it clear how much broader were the regulatory options than EPA’s regulatory documents let on

at the time.

3. Develop a checklist of good practices that all RIAs should have, and provide an
explapation for missing items

All three of the rias examined in this volume violated one or more elements of pa’s Guidelines
for Preparing Economic Analyses.? Other studies based on larger samples have reported similar
findings, including a quite broad range of deviations from the approaches advanced in the guide-
lines (Hahn and Dudley 2007), .

It is not entirely clear why there is such a gap between the agency’s guidelines and current
practices. Insufficient resources is an oft-cited reason, although it strains credibility to say that af
ter spending more than s1 million to develop a major analytical effort, funds are not available to
conduct one or two additional model simulations.

Robert Hahn has long advocated a checklist to assess ria quality. In fact, it would be fairly sim-
ple for an agency to report on its adherence to some basic quality eriteria, or to explain why it did
not adhere to such criteria. The criteria reported on need not reflect every nuance covered in the
guidelines but should focus on certain key topics. For example, they could include some or all of
the issues suggested by Hahn and Dudley (2007), as described by chapter author Farrow. Perhaps
the Economies Subcommittee of the.agency’s Science Advisory Board (sas) could offer guidance
on the "top ten” elements to include in an ria. The pa administrator could voluntarily report the
checklist as a means of strengthening his or her hand with the public, oms, and the courts, and
could present the checklist results in the preamble to a rule, in concert with the actual presenta-
tion of the ria findings. Alternatively, the president, acting through omms, could require the check-
list. In the absence of a sound peer review process, a high score on such a checklist would not pro-
vide complete assurance of ria quality; however, a low score would be a sure indicator of failure.
In her chapter in this report, Wendy Wagner proposes that rias deémed to be of high quality be
given special deference by the courts. o _

Beyond the use of a checklist, other approaches could be used to encourage quality improve-
ments in r1as. For example, one could establish a formal review process involving outside experts,
based cither at Epa or at oMp, to more directly grade or otherwise evaluate ria quality. Although
appealing at many levels, however, such procedures would probably introduce further delays into
an already lengthy regulatory development process. Thus, we propose the development of a
checklist, with initfal implementation to be carried out by Era, presumably in consultation with
the san.
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Relevance to Agency Decisionmaking Processes

4. Be more strategic about devoting agency resources to the estimation of the
benefits and costs of regulation

"The value of regulatory analysis, with or without monetary estimates of benefits, is imited by
the absence of coverage of important benefit categories. It is also limited by the precision and ac-
curacy of the estimates of the physical effects of regulation. Although these cbservations may
seem obvious, they are sometimes overlooked by both advocates and skeptics of cza. Sometimes
this can result in an overemphasis on certain scientific and economic issues that may not be en-
tirely relevant to the decision. In other cases, the key issues may be underemphasized.

In several of the ruas considered in this volume, the focus on precision for some relatively low-
value benefit categories at the expense of even a rudimentary scoping of other, potentially higher-
value categories is inexplicable. For example, both Nat Keohane and Wendy Wagner note the ex-
tensive details in the car rRia on emergency room visits for asthma and lower and upper
respiratory symptoms in children, and the absence of analysis of major issues such as ozone mor-
tality and ecological damages.

At the same time, except for air quality management for criteria pollutants, most of the re-
search effort into benefits assessment goes into the estimation of wre for a given environmental
improvement. Thus, whereas the models connecting a regulation to its effects are often fairly rudi-
mentary, the wre estimates are increasingly sophisticated. Certainly among economists, the pro-
fessional rewards for developing better methods and data for estimating wre for nonmarket goods
exceed the rewards for linking regulation to physical outcomes. Similarly, whereas the incentives
of natural scientists are to link causes to physical outcomes, they often ighore or devalue the effects
that the behavioral responses of firms and individuals o regulation can have on regulatory out-
comes. Research into physical effects usually involves interdisciplinary research combining nat-
ural and behavioral scientists. As anyone knows who has tried to do it, such research is quite diffi-
cult to do.

Skeptics of cpa can be as indifferent to the physical effects of regulation as they are to the mon-
etary benefit estimates. For the skeptics’ preferred regulatory alternative—best-technology stan-
dards—it often doesn’t matter very much what the effects of regulation are.

In our view, the usefulness of rias would be enhanced if, at the outset of the rulemaking, an
explicit judgment is made regarding the best way to allocate resources toward examining the con-
sequences of the regulation. Regulators rarely have all the information they would like abouc ei-
ther physical outcomes or their valuation. But not all information has the same value at the mar-
gin, and additional forethought about where the biggest payoffs are would probably be well
rewarded. In addition to the current intra-agency review of the analytical plans for rias, it might
be appropriate to send them to the sas for review, possibly to a special subcommittee established
for such a purpose.

5. Make key aspects of the RIAs available to decisionmakers earlier in the
regulatory development process

Under current agency procedures, draft rias are required to be circulated to top decisionmakers

three weeks in advance of final dgency review. This applies equally for proposed and final regula-

REFORMING REGULATORY IMPACT ANALYSIS



tions, Reportedly, these deadlines are often not met. However, even when the internal deadlines
are met, important oppertunities for constructive use of the ria results in rule development may
be missed. .

Typically, key elements of rule design are decided fairly early in the regulatory development
process, sometimes by midlevel staff. Based on those early decisions, work is begun on monitor-
ing, data collection, development of enforcement strategies, and related issues. If the ria subse-
quently finds that the preferred approach is not the most efficient one, strong internal pressures
discourage change, ' '

Accordingly, we propose that agency procedures be modified to require that a preliminary ria
be prepared at least six months in advance of final agency review of proposed and final regula-
tions. Understandably, a preliminary ria may be incomplete and subject to greater-uncertainties
than the full study. At the same time, this preliminary ria would characterize the full set of op-
tions being analyzed and would provide at least rough estimates of the benefits and costs of each
option. It would also provide an opportunity to assess whether the most important benefit (and
cost} categories are being assessed, as in recommendation number four. As noted by Wendy Wag-
ner in her chapter on the car, in some respects, a preliminary ria would be similar to the scop-
ing analysis conducted under the National Environmental Policy Act.4

Transparency of the Analyses

6. Include in RIAs detailed descriptions of expected consequences as physical or
natural units, without monetization or discounting

As stipulated in both the Reagan and Clinten executive orders on regulatory review, an wua is in-
tended to be a documé_nt that aids in agency decisionmaking, not only at the level of the techni-
cal experts, but also at the leve] of agency heads and, if it comes to that, the White House. In ad-
dition, as Nat Keohane suggests, the ra could also inform the public about the consequences of
agency actions.

These purposes would be promoted if agencies included in their rias detailed descriptions of
the concrete consequences of their decisions, presented in physical endpoints or natural units
rather than selely in monetized and discounted form, at least for the major benefit categories. A
key issue is how much detail can be developed with reasonable scientific confidence and at rea-
sonable cost. If, for example, an environmental rule is expected to reduce premature mo.rtality
and adverse health conditions, then a range of details about those expected health outcomes may
be of interest to decisionmakers; these details might include the expected nature of the death or
adverse health condition, the likely age of the populations affected, the likely timing of the effects,
and the sacioeconomic status of the populations most affected. In cases where a strong scientific
basis supports the development of such estimates at a reasonable cost, they should be provided.

In addition, it would be useful to have baseline information on these natural units wherever
possible, or to at least include contextual information that gives the reader some perspective on
the significance of the changes. For example, if a regulation is expected to reduce the frequency of
asthma attacks in sensitive populations, what is the current attack frequency in those populations?

Baseline information of this sort is useful in at least two ways. It allows for a determination of

not only the expected absolute change in outcomes, but aiso the relative or percentage change.

WHAT WB LEARNED

225



226

It’s true that this baseline information is not relevant to the economic criterion of maximizing net

benefits—only the marginal conditions are, But that applies specifically to monetary measures.

‘Because good things gain in value as they become scarcer, the change relative to the baseline mat-

ters, and decisionmakers might want to know whether the regulatory proposal is going to reduce
bad outcomes by 1 percent or 10 percent, for example. If a regulation is expected to reduce fish
mortality, by how much are fish populations expected to change relative to the baseline? For ex-
ample, if billions of fish are dying each year, it should matter whether you have billiens or trillions

to start with. In addition, having baseline information can provide a sense of perspective that can

-aid in assessing the credibility of the estimated changes in outcomes,

Agencies would provide this information in a summary chart just as they currently provide
monetized and discounted benefit estimates, Epa’s summary tables for the cair and the camr are
good examples of this practice. Indeed, with respect to Rras on the regulation of the criteria air
pollutants, pra generally does a good job of reporting expected consequences in natural units,

Where regulatory consequences are routinely captured by economic terminology, agencies
should continue to supply information about these consequences in economic terms. An agency
proposing a rule that will result in greater use of scrubber technology, for example, could report
the estimated price of the scrubbers along with the number and expected location, of the scrub-
bers. But where regulatory consequences are not ordinarily stated in econemic terms, where the
“price” of a consequence must be divined by reference to complex revealed ot stated preference
methodologies, the economic description of these consequences should be supplemented by the
description of natural units, _

For any of the personnel directly involved in decisionmaking—top-level agency officials and
White House staff—and even the general public, description of consequénces in natural units
could serve as useful aids in evaluating agency decisions. Officials unschooled in economics might
be confused by the translation of human lives into dollars and by the process of discounting of
future illness and other elements of the cra. Presumably, many would gain additional insights
from a comparison of economic costs and tangible consequences expressed in natural units. If the
head of zpa, for example, were asked whether average utility customers ought to be asked to pay
a penny a day to save billions of fish—an estimate of the cost of the cwis rule for the typical house-
hold {Ackerman and Heinzerling 2003)--she might find this a much more tractable decision than
one that invites her to-evaluate the economic machinery that pa deployed to calculate the pre-
cise value of those billions of fish. Prominent display of the natural units information will also be
helpful to those comfortable with economic valuation because it makes it easier to understand
the benefits calculations and judge their credibility. A further advantage of this approach is that it
might create added incentives for the agency to develop quantitative estimates of some physical
endpoints not typically quantified in the rias, such as noncancer health effects.

7. Ensure greater transparency at all stages of the process

As a number of participating authors have noted, rias have become huge, dense docurnents that
are almost impenetrable to all but those with training in the relevant technical fields, especially
economics. Even to the well-trained eye, rias are often opaque; it can be hard to find, for exam-
ple, exactly what value the agency has placed on human life or exactly which discount rate it has

used, over what time interval,
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Because an important purpose of rias, beyond their use as aids to decisionmaking, is to com-
municate to Congress and the broader public about the benefits and costs of federal regulations,
greater transparency in the analysis would be highly desirable. Accordingly, we recommend that
agencies endeavor to make rias more comprehensible by nonexpert audiences. Obviously, the
complexity of the analysis in Rias constrains to some extent the degree of transparency that can
be achieved. Even so, three quite straightforward changes in practice could considerably improve
the transparency of Rias.

Wherever possible, agencies should use plain English to describe their analysis. They should
avoid technical jargon, or at least amplify it with parallel descriptions in plain English. ome’s Office
of Information and Regulatory Affairs already monitors agency rules for plainness of speech; it
should monitor rias for the same quality.

Agencies should use a similar format, across Rrias, to provide information on the key variables
in the economic analysis. They should pfovide this information in the same location in each ria.
For example, in the portion of the ria describing the benefits analysis for an environmental rule,
the value of a statistical life, value of illness, value of ecosystem effects, discount rate, and time
interval for discounting should all be presented in the same order and format across rras. One pe-
rusing many rias could then know exactly where to look in the ria for information on crucial in-
puts to the analysis.

The executive summaries of most rias focus on the conclusions of the analysis rather than on
the methods and assumptions used. With the adoption of a standardized format for summariz-
ing the methods and assumptions, as described above, it might be useful to incorporate the same
or similar informatjon into the executive summary.

Several of the other reforms we suggest in this chapter (such as the recommendations that the
benefits of regulation be expressed in natural units and that agencies complete a checklist relar-

ing to the quality of the ria) also would enhance transparency.
Treatment of New Scientific Information

8. Update EPA guidance docoments for RIAs more frequently to reflect significant
developments in the literature

As in the natural sciences, the professional literature on environmental economics is evolving at
a quite rapid pace. rias typically incorporate a range of analytical and empirical findings from the
recent economics literature. Failure to incorporate these new findings into the rias can lead to bi-
ased estimates of benefits and costs.

Although in principle the concern about updating the ria guidelines applies to virtually all pa-
rameters, the most recent examples involve discounting, the value of a statistical life, and cost
analysis. In all of these cases, a similar pattern applied: recent research indicated a departure from
past studies, yet the guidelines lagged behind. Fortunately, during the preparation of this volume,
epA has acted in a number of cases to update its approaches. At the same time, it is fair to observe
that in the interim several Rias were produced using the older values, which resulted in various
biases in the estimates of benefits and/ or costs.
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Our purpose here is not to debate the individual issues. Rather, we would emphasize the dy-
namic nature of the economics literature and the corresponding need for gpa to keep abreast of

the changes and, when appropriate, update the guidelines.

9. Reform current practices on nonmonetized benefits in a number of ways

Bpa should indicate clearly and up front an enumeration of benefits into at least three categories:
those that have been monetized, those that have been quantified but not monetized, and those
that have neither been quantified nor monetized. ‘This classification should be summarized in an
easy-to-read table in the executive summary of the ria. In case of substantial disagreement or un-
certainty regarding which category an effect of a regulation belongs in, it should be farther dis-
aggregated, it possible, until the categorization is no longer ambiguous. Comments on the pro-
posed regulation should be explicitly invited on the definition of major expected effects and their

categorization.

.

Encourage the SAB to provide expedited review for new or innovative analyses presumed to be of high
quality, including those unpublished studies that have particular relevance to RIAs, Currently, vir-
tually all studies included in EPa’s economic and scientific assessments are those that have been
publisiled in peer-reviewed journals or accepted for publication by such journals. Excluded are
those studies still undergoing peer review, which can sometimes be a quite lengthy process, as well
as those that represent solid research but are not deemed sufficiently novel to warrant publication
in peer-reviewed journals.?

One possible approach to address this problem1 would be f{or mra to encourage the Sas to es-
tablish an expedited review process for studies deemed 1o be potentially important for agency reg-
ulatory decisions. pa should issue guidance on this expedited review process, covering both the
nature of the process and the criteria for selecting studies for review, The goal of this expedited
review should not be to lower the quality bar for the acceptability of new research, but rather to
recognize the complexities of the peer review process and encourage inclusion in rias of high-

quality research regardless of its publication status.

Consider whether it is better to include some number or distribution of values in place of the default
of zero, either as a new scenario or as part of an uncertainty analysis. Notwithstanding the pre-

‘ceding suggestions for the expedited review of economic and scientific papers relevant to regula-

tory decisions, many regulations will probably still involve some nonmenetized categories of ben-
efits. ‘There are several reasons for this, some unavoidable and some even desirable, First, there
tnay be a consensus that some effects are relatively small and under any reasonable assumption
may not contribute much to total benefits. Second, the quantitative effects may be large enough
to matter but not well understood or well estimated, in which case proceeding to a potentially ar-
bitrary valuation step will appear to be meaningless twice over. Third, even when estimated, the
quantitative effecis may be subject to large and possibly asymimetric errors. Estimating wrp for
such effects is likely to give misleading results. Climate change is the canonical example; economic
estimates using conventional assumptions may greatly underestimate the likely consequences.
Fourth, environmental effects may be understood quantitatively, but the link between the regu-
lation and the change in the effect may not yet be established. Similarly, valuation information

may be available, but not in a form that links easily to predicted changes in quantitative effects.
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The well-known mismatch between water quality indicators, which measure decrements in wa-
ter quality in contaminant concentrations, and recreational benefits, measured by increases in days
spent in various recreation activities, is a case in point.

It is in the cases (and there are many) where total compliance costs exceed monetized bene-
fits that the disposition of the nonmonetized benefits plays a crucial role in the regulator’s deci-
sion. This reality poses what can be a difficult choice for regulatory decisionmakers: either enter
a zero for benefits that have not been monetized, running the risk that they will be ignored by de-
cisionmakers, or use some arbitrary values, if for no other reason than to prevent them from be-
ing ignored. Obviously, no regulatory decision strictly requires monetization of all benefits; we
pay decisionmakers to make decisions in the hard cases, after all. But still, any perspective the ria
can provide on the potential magnitude of those benefits will be helpful to decisionmakers. In ad-

dition te providing potentially valuable information, better description and quantification of the -

value of nonmonetized benefits will provide explanation and justification for observing stake-
holders.

epa has usually opted for leaving out nonmonetized benefits. We believe there is something

4

to be said for the other approach, heretical as it may be: the inclusion of nonzero benefit values
for somme benefit categories where such values are not currently supported by empirical benefit
studies. At worst, including nonzero benefits in such cases is harmless as long as it is understood
by decisionmakers that they are not supported by benefit studies. At best, they can prevent deci-
sionmakers from disregarding such categories, and they can force all parties, from decisionmak-
ers to analysts to stakeholders, to try to think through what numbers might be reasonable, If
enough observers think that the potential benefits in such categories are sufficiently large, it may
_give an impetus for research to try to provide real estimates.

Nevertheless, simply assigning an arbitrary benefit number is not likely to gain instant accep-
tance among many observers. It is worth considering whether there are defensible approaches to
assighing such numbers. Below are some options that may be worth considering, including some
that have in fact been employed, at least informally, to assign benefits to previously nonmonetized
effects or, at least, to put the benefits in other categories in perspective.

Imputation of necessary benefits. Calculate the implicit value of the nonmonetized benefits
that, when added to other benefits, make the regulation a break-even proposition. Like all of the
methods proposed here, this approach invites the decisionmaker to subject-the benefits claim to
his or her own judgment and experience. Inevitably, this approach assigns a single value to the to-
tal package of nonmonetized benefits. If many disparate effects remain nonmonetized, it may not
be easy for decisionmakers to decide whether the resulting value is worth investing in. In other
words, this top-down approach is wanting in the detail that might allow the decisionmaker to

make an informed decision.

Expert elicitation. Convene a panel of recognized experts in economic benefit estimarion, risk

perception, and the appropriate natural sciences, and solicit their views on several matters, in-

cluding the link between the regulatory options and the environmental improvement and the -

link between environmental improvement and wrp. This is more of a bottom-up approach, in
principle at least, that allows explicit valuation of the individual components. At the same time,
it raises a different set of methodological issues having to do with disaggregation. Are the ex-

perts to assign a monetary value to all of the benefits in the aggregate? Should-they assign val-

WHAT WE LEARNERED

229



230

ues to distinct benefit categoriest Should they assign benefits to unit changes or to the aggregate
change resulting from the regulation?

The convening of an expert panel brings another issue to the forefront that is worthy of con-
sideration by gpa and indeed by all students of regulation. Should the opinions of the scientific
experts be limited to the physical effects of the regulation? Or should their views on the mone-
tary valuation of those effects, or at least what the trade-offs might be with other relevant effects,
be accorded special weight? It is customary to solicit valuation from random samples of adults,
an approach that makes sense when the benefits being valued are familiar to the average person,
such as the valuation of health effects or recreation experiences. But is this practice justified when
ecological changes are at stake and the environmental effects are subtle, hard to observe, and not
directly connected to matters that people care about on a day-to-day basis? At the same time, is it
reasonable to turn such authority over te an unelected panel of experts who may have personal
and professional biases that can skew results?

Balance in Both the Analyses and the Regulatory Process, Including the
Treatment of Distributional Consequences

10. Promote evenhanded treatment of decisions to regulate, deregulate, and
decline to regulate

We recommend that agencies” decisions not to regulate—as well as their decisions to regulate—
be subject to regulatory review when they pass the threshold of Bo 12866: that is, when they “have
an annual effect on the economy of s100 million or more or adversely affect in a material way the
economy, a sector of the economy, productivity, competition, jobs, the environment, public health
or safety, or State, local, or tribal governments or communities,”s Because no 12866 currently ap-
plies only to rules, however, agencies” decisions not to regulate at all do not come within the for-
mal terms of the order, Thus, this recommendation would involve amending the executive ordex

to clarify that agency decisions not to regulate are also subject to regulatory review when they

meet the triggering conditions of the order. In the case of deregulation, only a change in practice

is required. To keep the process manageable, we would propose that these decisions be:subject to
regulatory review only when they are formal agency announcements, published in the Federal Reg-
ister. ‘This limitation would ensure that the process of tegulatory review would not be set in mo-
tion by every agency decision that might possibly have an adverse effect on the environment.

"This recommendation would respond to a long-standing criticism of regulatory review: deci-
sions to regulate are subject to cna, yet decisions to deregulate or not to regulate at all do not un-
dergo this formal examination. This one-sidedness introduces a potential bias against regulation
into the process of regulatory review that is unwarranted (Olson 1984).

The history on this issue is instructive, When the 1.8, Department of Agriculture (uspa) For-
est Service in 2002 reversed a Clinton-era initiative protecting almost 6c million acres of roadless
areas in the national forests, it maintained that the rule would not "adversely affect in a material
way ... the environment.” The Forest Service noted that an ria had been prepared for the rule be-
ing discarded, but stated thar it could not produce a quantitative analysis of its new approach be-
cause there was “no experience with implementing the roadless rule, and thus there are no data

available” (uspa Forest Service 2005, 25649). When spa issued its first rule relaxing the require-

REFORMING REGULATORY IMPACT ANALYSIS



ments for the Clean Air Act’s New Source Review program, it did not prepare an ria because it
concluded that the rule would not adversely affect the environment (rpa 2002, 1). When the U.S.
Depariment of Interior proposed trimming back the requirements for consultation with the
wildlife agencies under the Endangered Species Act and changed regulatory definitions to make
the statute inapplicable to effects resulting from climate change, it noted that the action was a “sig-

nificant rule” within the meaning of Bo 12866, but it did not prepare an ria (U.S. Department of '

Interior and U.S. Department of Commerce 2008, 47872}, Likewise, when the US. Department
of Interior proposed easing rules regulating mountaintop mining, it stated that the rule would
not have an adverse effect on the environment and it prepared no ria (U.S. Department of Inte-
[ior 2004, 1045). ‘

Rather than rest with a conciusory and potentially questionable statetnent that deregulatory
actions have no adverse effect on the environment, agencies should undertake the same process
of regulatory review for deregulatory decisions as for regulatory ones when those decisions likely
will have a material adverse effect on the environment. In principle, rias for deregulatory actions
should be relatively easy to conduct because a regulatory ria alteady exists. Moreover, a decision
to deregulate will not come out of thin air, and the fact that a regulation already exists usually
means that there is already some real-world experience with it. This experience provides a basis
for analysis that is not available to newly proposed regulations, and agencies should report on this
experience and use it to motivate their decisions.

Economic logic supports this recommendation for evenhandedness. Likewise, economic logic
supports treating decisions not to regulate at all with the same degree of scrutiny as decisions to
regulate. There is no more reason to believe, for example, that sra’s outright refusal, in 2003, to
regulate greenhouse gases in any fashion promoted efficiency than to believe that its decision to
regulate conventional pollutants in the cair promoted inefficiency. If one kind of decision de-

serves economic scrutiny, so does the other.

11. Reform the federal data collection request process

The Paperwork Reduction Act (pra) of 1995, as well as omMB regulations issued in its name, impose '

stringent requirements on data collection from firms and individuals. 'To conduct a survey with

more than nine respondents, any federal agency and any organization conducting a project spon-
sored by a federal agency must submit the survey instrument for public comment and oms ap-
proval, These restrictions are intended to minimize the recordkeeping and survey burden on pri-
vate citizens and firms and to prevent undue invasion of privacy. They apply not only o
mandatory data collections, such as Internal Revenue Service forms and epa ddta requests to sup-
port regulatory development, but also to voluntary participation in wre surveys if those surveys
are supported by federal grants and contracts. In addition, the rra and oms regulations require
that surveys “must be adequately designed and justified, with an opportunity for public comment”
(OMB 2005, 51).

Many researchers who do federally supported research on the benefits and costs of regula-
tions, as well as federal agency personnel who are responsible for developing and supporting eco-
nomically justified regulations, report horror stoties about extensive delays in getting surveys ap-
proved, Virtually all would agree that the required public comment on surveys is an unwarranted

and unwelcome intrusion on research autonomy. Most would further agree that the pra and oms’s
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interpretation of its requirements are a little too energetic and could be tweaked to make data
collection to support regulation more efficient without compromising the goals of the pra. Be-

low we offer some possible solutions.

Exempt or relax voiuntéry surveys from the survey size restrictions in some cases. Arguably,
there is little distinction between voluntary and mandatory surveys of firms regulated by an
agency. What regulated firm wishes to risk being regarded as “uncooperative” by its regulator?
However, that issue does not apply to the main concern raised here, namely, surveys of attitudes
of and wre for public goods by private citizens, because such surveys offer little possibility of co-
ercion. In addition, oMB approval is required for surveys that do not directly support regulation;

this requirement should be reviewed,

Limit OMB technical review of some survey instroments. No doubt oMe review has limited
poor research designs and weak sampling methods in some cases. However, oMs has also rejected
surveys where the issues involve unsettled methodological controversies. In some instances, for
example, researchers have been denied the use of controlled web-based surveys because they are
not in oMB’s view properly randotnized. oms has also rejected the use of cash incentives for com-
pleted surveys. Both practices are generally accepted by social science researchers as the only cost-

effective ways to recruit an adequate sampie and achieve an acceptable response rate.

Eliminate or severcly restrict the public comment requirement on W'TP surveys, possibly re-
placing it with a peer review requirement. Most issues of experimental design are quite tech-
nical in nature, and self-selected laypersons rarely have much useful to add. Not surprisingly, com-
ments often reflect interest group positions rather than independent professional judgments.
However, it might not be inappropriate for oMs to. request reviews from qualified professionals,

or to invite commentary from all members of relevant scientific disciplines.

Replace OMB review of survey instruments and methodology with peer review by techni-

cally qualified persons outside of the federal government. oms is regarded by many regulatory

stakeholders as a nonneutral party, generally hostile to most social regulations. ‘To some extent,
these attitudes may be inevitable given oms’s executive and statutory role as regulatory gatekeeper,

but it is not clear that the gatekeeping function should extend to survey quality. Indeed, it sits un-

easily with oms’s recently acquired responsibilities under the Data Quality Act. Tt is strange for

oMz to be, in effect, limiting the acquisition of information through surveys on the front end of
the regulatory process and then criticizing the poor quality of regulatory information later in the

process.

x2. Consider interactions between the distribution of regulatory costs and benefits

Distributional consequences of regulation are important. At present, however, Epa tends to con-
sider the distribution of regulatory costs and the distribution of benefits independently. It is pos-
sible, however, that strong and potentially adverse interactions exist, and these interactions should
be considered explicitly in the ria and during the rulemaking process.

5ra has demonstrated considerable concern about distributional consequences of its regula-
tion, although sometimes not on the issues of most concern Lo environmental advocates. The

agency clearly pays some attention to issues of environmental justice and the identification of dis-
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proportionately affected communities, but by statute and executive order it is at least as concerned
about the impacts of regulatory costs and other restrictions on various types of industrial facili-
ties. Estimates of plant closings remain an important tnetric in assessments of economic impacts
of regulation, and small plants routinely receive exemptions from the more stringent regulations
governing larger plants. But small plants may be older and dirtier than their larger counterparts,
and are probably located in the more run-down parts of inner cities or small towns, surrounded
by low-income and perhaps minority communities. The location and continuous existence of
these plants could therefore exacerbate adverse etivironmental justice outcomes that in other ways
Era explicitly attempts to avoid. At the same time, people living in these communities are fre-
quently employed by the very plants whose actions may be harmful vo their health, so that any
action against small or old plants conceivably could increase local unemployment precisely at lo-
cations where few alternative jobs exist. Thus, any regulatory response here should be considered
carefully, based on credible analysis of the potential for injustice, the potential interactions be-
tween regulatory costs and benefits, and disadvantaged communities,

Research-Oriented Recommendations

13. Consider the use of group- as well as individual-respondent methods for
calculating WTP

Critics of cBa have argued persistently that when considering public goods, it is more appropriate
to value them in a collective context than in the individual-consumer context prescribed by wel-
fare analysis. According to this view, people’s decisionmaking calculus about public goods is dif-
ferent from their valuation of private goods becausc the context is different. Their thinking is sup-
posedly less parochial, more future-oriented, and more altruistic, In addition, critics argue that
the context it which wrr is elicited in individual surveys is artificial and inconsistent with how in-
dividuals actually make market-based decisions, The issue we want to focus on is this: How might
those concerns be addressed by the use of group processes to elicit wre?

Primarily, advocates of group processes have in mind fully group-determined decisions,
reached by some deliberative process followed by the exercise of some kind of voting mechanism.
Group valuation methods seem to have risen out of the citizens jury, a method of illuminating
public policy controversies by convening one or more panels of citizens, In the United States, for
example, the Hubert Humphrey School at the University of Minnesota has been prominent in its
use of citizens” juries to compare pricing policies to other approaches to deal with traflic conges-
tion. Group valuation methods add a valuation step to the citizens’ jury concept. See Sagoff (1998)
or Spash (2007) for brief reviews of different approaches to group-determined benefit estimates.

To economists, the problem with this sort of group valuation is that it breaks the link between
theoretical welfare economics and csa. In principle, cBa accepts only one method for valuing the
outcomes of social regulations or of public investments: the sum of individual valuations, elicited
either directly by survey or indirectly by inference from consumer behavior via autonomous mar-
ket agents. Moreover, observers from numerous backgrounds see potential practical problems re-
lated o group-elicited wre estimates.

A bigger problem is that little consensus exists regarding how to conduct such group elicita-

tions, and maty observers fear that any such estimate may refiect more than just the valuation of
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the public good or service in question. For this reason, most observers would predict that the use
of group methods would probably produce higher wre estimates than would standard methods.
List and his colleagues (2004), for example, agree that social approaches can lead to higher wre
values, but not because the values more faithfully reflect true wre for the public good in question,
Rather, group processes can include individuals” willingness to be accommodating to the values
of others, as well as their signaling of their environmental and social concerns. These latter effects
may be valid, but they could be connected to any public good or te no public good and, accord-
ing to List et al,, can only distort the estimates of wrp for the good in question.

However, perhaps it is possible to have a middle ground in which information and attitudes
about the public good in question can be aired in a group setting but coupled with private elici-
tation of wTp in a manner consistent with welfare theory and current practice, To see how this
group interaction might help, consider briefly how wre surveys are typically conducted now. To
elicit individual wrp, the general procedure is to conduct a single 15- to 30-minute personal or tele-
phone interview in which the environmental problem or public good to be valued is described in
some detail, and a public policy remedy that will regulate the harin is proposed, as is a method of
covering its costs. The payment method is designed to make it clear to the respondent that the re-
spondent would have to pay, and so would everyone else. Thus, most well-designed wre studies
attempt to eliminate concerns about free riding (unless altruism is the focus of the research). Af
ter the setup is explained to the respondent’s satisfaction, a series of yes—no wre questions is asked.
These data are then aggregated across respondents to get the demand curve.

In other words, respondents come to the survey cold, are presented with the environmental
problem and potential remedy having perhaps never thought of it before, and then are asked to
absorb a great deal of information and make value decisions with very little time for considera-
tion or introspection and without being able to discuss the matter with friends or colleagues, All
this despite the fact that most people do spend time thinking about major decisions, and often
consult friends and colleagues for advice or additional perspective. 7

For use values that are broadly familiar to the public and that have more or less direct coun-
terparts in market activities, such as increased availability of outdoor recreation, improved health,
or greater commerdal fishing yields, estimation of wrp is relatively uncontroversial, These esti-
mates are most often produced by indirect methods, but the fact that they are familiar to the pub-
lic means that they are also better suited than other benefit categories to individual survey meth-
ods. For more obscure or less empirically supported use values, such as the water-purifying and
flood-control benefits of wetlands, or nonuse values such as endangered species and habitat pro-
tection, few if any market surrogates are available, and survey methods are the only game in town.
Unlortunately, such goods are also the ones for which respondents will most likely have greater
difficulties in valuation surveys.

Coupling group information provision with individual wre elicitation has begun to attract em-
pirical attention, In one interesting empirical study of wre for the preservation of wildlife habitat
of endangered geese in Scotland, for example, McMillan et al. (z00z) outline a group informa-
tional approach they call the Market Stall. 7 The authors recruit several groups of participants in
a focus group-like setting, explaining to attendees the usual survey preliminaries of problem, po-
tential solution, and payment method. A question-and-answer session follows. Researchers then
ask the valuation questionsin a format in which participants respond withourt revealing their an-

swers to other participants. Respondents are then excused and invited back one week later fora

Pl
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follow-up discussion. In the meantime, they are encouraged to do their own research and talk to
their friends and families. At the follow-up meeting, participants are once again asked if they have
any questions, and discussion is encouraged. When no one has anything else to say, wre is again
elicited privately. For comparison purposes, researchers also conduct a more conventional wre
survey without the group discussion.

The results were dramatic. Compared to the Market Stall participants, the conventional sur-
vey participants were nearly twice as likely to indicate they would “definitely pay” (De; 33 percent
to 18 percent). The mean wrp of Dp respondents was £15.29 in the survey, compared to £3.67 for
the Marlket Stall participants in the first session and £4.49 for the same participants in the second
session. The Market Stall estimates also had much smaller standard errors. Learning about this
problem in a group session appears to affect wrp dramatically, but probably not in the direction
that most would expect. Obviously, one cannot conclude on the basis of one study that group
methods will reliably produce lower estimates of wre, but it does suggest that we might have
much to learn from group processes and that some of these lessons are likely to be surprising,

Recently Bra’s sap recommended against the use of group sharing of information in wre sur-
veys and of group elicitation of wre. In view of the substantial development of literature on these

issues, we suggest that gpa revisit this issue,

. 14. Investigate the WTP to Avoid the Dread Associated with Increased Risk to
Oneself or to One’s Family

A persistent theme in the debate between proponents and opponents of cea has been the ques-
tion of whether the risk perceptions of experts or of laypeople should dominate in public deci-
sionmaking about risk. One lesson from this discussion has been that risk involves more than the
probability of material harm. Depending on the circumstances, it can also involve fear, anger,
hopelessness, a sense of losing control, and more—myriad emotional and psychological reactions
we will gather under the common heading, dread.

To the extent that cBa estimates only the wre to avoid an increased probability of material
harm, and ignores the dread associated with that probability, it may be missing an importatit cat-
egory of regulatory benefits. Regulation may reduce both the probability of harm and the dread
that often accompanies it, There is no theoretical reason for ignoring the latter in csa if empiri-
cal evidence eventually shows a meaningful wrp to avoid dread. An important concern here is
not to use wre from studies of a health effect that is not expected, such as death in an automobile
accident, to estimate wTP of a health effect where dread may play an important role. Compari-
son of valuation studies for various health effects suggest that differences beyond the direct risks
of dying may raise wrp by o to 100 percent.

However, substantial practical obstacles may prevent the inclusion of this factor in cza. Peo-
pie's emotional and psychelogical reactions to an increased probability of harm are highly con-
textual; they vary greatly depending on the nature of the risk. Thus, including dread as part of the
cost-benefit caleulus will either mean doing a great many studies of the wrp for avoided dread or
using benefits transfer in a setting in which—because of the variability of wrr, depending on the
specific context—it might be quite problematic. Not surprisingly, therefore, our recommendation
is to further investigate the economic value of this benefit prior to making a decision to include

it in RIAS.
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Final Observations

Our recommendations for the reform of rias cover a range of topics: the quality of the analyses,
relevance to agency decisionmaking, transparency, treatment of new scientific information,'and
the proper balance in both the analyses and the process, including the distributional consequences.
The overall message is clear: improve the quality, scientific credibility, and timeliness of r1as and,
at the same time, make them more transparent and relevant to the decisionmaling process.

The natural pushback is to ask how much these improvements will cost. Presently, a small cot- -
tage industry is involved in preparing rias, both inside and outside of rpa. At an estimated cost of
s1 million for each of the 8 to 10 rias produced annually, the agency is already committing sub-
stantial resources to this effort.? Despite a number of cost-reducing proposals among our recom-
mendations, such as a more selective focus on particular topics to be studied in individual rias, we
recognize that our proposals would probably add to the total costs of developing rias. It is also
possible that some of our recommendations may be at odds with others. For example, more sab
review might well conflict with the goal of developing a preliminary ria six months in advance of
agency decision meetings.

Recalling that rias are generally focused on rules with a minimum of s1oe million of annual
costs and/ or benefits, the potential gains from improved regulatory decisionmaking are large. Un-
fortunately, the evidence that rias actually add net benefits to regulation is limited. Despite one
early study demonstrating the gains from ruas, limited recent data are available on the subject.?
Nonetheless, based on our review of the Rias examined in this report, as well as other evidence,
it is our judgment that recent rias have fallen well short of the mark in generating information
and analyses that are truly useful to decisionmakers. We appear to be at a crossroads: either we
fix the current system or we accept it without major reform. The recommendations developed
here represent our judgment on an agenda for the former effort. We hope to spur further debate
on these issues to stimulate constructive change.,

Notes
1. See hitp://yosemnite.epa.gov/ ee/ epa/ eed.nsl/ webpages / Guidelines htm!.

2, Steinzor (2008}, 122,

3. According to Epa (2000), the guidelines “...establish a sound scientific framework for performing economic
analyses ol envirenmental regulations and policies. They incorporate recent advances in theoretical and applied

work in the field of environmental economics. The Guidelines provide guidance on analyzing the economic im-

. pacts of regulations and policies and on assessing the distribution of costs and benefits among various segments

of the population, with a particular focus on disadvantaged and vulnerable groups.” See hitp://yosemite.cpa.

gov/ee/epa/eed.nsf/ webpages/ Guidelines.html.
4. Morgenstern and Landy (1997} also proposed that a Ngpa-style scoping excrcise be added to the ma process,

5. An example drawn [rom the rias examined in this volume is the paper by Bell et al. (2004) on ozone mortal-
ity. Although the ria on the cam cited the Bell et al. study, it was not included in the agency’s benefit calculations

because jt had not yet been formally accepred for journal publication when the ria was completed.
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6. Executive Order 12866.

7. Swictly speaking, the experiment was to elicit the amount citizens were willing to contribute to compensate
farmers for damages to land and crops caused by the protected species on their land. This illustrates a common
problem of wre studies: their connection to a regulation or to a policy outcome is tenuous at best. Based on the
description in the paper, the respondent is not told how farmers would respond to the offer of compensation or

how the goose populations would respond to the increase in habitat.

8. The cstimate of s1 million is from Morgenstern and Landy (1907}, based on a dezen mas conducted by nea
in the 1980s and 19908, The Congressional Budget Office (cBo 1997) estimated the cost at about s700,000 apiece,
although it highlighted the large variance in costs among dilferent mias. Averaging the two estimates and inflat-

ing to current dollars yields about s1 million.

9. Morgenstern and Landy (1997) found that in a group of a dozen mas conducted in the 1980s-1990s, the in-
crease in net benefits of the rules attributable to the rias greatly exceeded the costs of the actual studies. Fora

contrary view on the usefulness of ras, see Hahn and Tetlock (2008).
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David A, Evans, Economist, Center for Environmental Economics, U.S. Environmental Protection Agency

David Evans’ research interests include normative and positive analyses of regulatory design and
the application of stated preference methods, At era, he performs and evaluates the economic
analyses that support decisionmaking on federal air quality regulations. Evans was formerly a re-
search assistant and then research associate at Resources for the Future. He holds a Ph.D. from
the University of Maryland, a master’s degree from the University of Illinois, and an undergrad-
uate degree from Hiram College.

Scott Farrow. Professor and Chair, Department of Economics, and Faculty Fellow, Center for Urban En-
virvonmental Research and Bducation, UMBC (University of Maryland, Baltimore County)

Scott Farrow’s research interests include risk-based economic approaches to government program
evaluation, including decisionmaking under uncertainty. Previously, he was chief economist at
the U.S. Government Accountability Office, where he led agency development with respect to risk
management and economic performance, among other duties. Prior to that, he was director and
principal research economist at the Center for the Study and Improvement of Regulation in the
Department of Engineering and Public Policy and the H, John Heinz IlI S¢hool of Public Policy
and Management at Carnegie Mellon Unjversity. Farrow holds a Ph.D. in economics and a mas-
ter’s depree in industrial organization and environmental economics from Washington State Uni-

versity, and an undergraduate degree in economics from Whitman College.

Winsten Harvington. Senior Fellow, Resources for the Future

Winston Harrington’s work encompasses urban transportation, motor vehicles and air quality,
and problems of estimating the costs of environmental policy. He has worked extensively on the
economics of enforcing environmental regulations, the health benefits derived from improved air
quality, the costs of waterborne disease outbreaks, endangered species policy, federal rulemaking
procedures, and the economics of cutdoor recreation. Harrington has served as a consultant to
state and federal governments, the World Bank, and the Harvard Institute for International De-
velopment, He also is on the adjunct faculty at Georgetown University. Harrington holds a Ph.D,

in city and regional planning from the University of North Carolina at Chapel Hill and a master’s .

degree in mathematics from Cornell Universicy.

Lisa Heinzerling, Professor of Law, Georgetown University Law Center (on leave of absence)

Lisa Heinzerling received an A.B. from Princeton University and a J.D. from the University of
Chicago Law School, where she was editor-in-chief of the Law Review. She clerked for Judge
Richard A. Posner on the United States Court of Appeals for the Seventh Circuit and for Justice
William J. Brennan, Jr, on the Unived States Supreme Court. Later, Heinzerling served as an as-
sistant attorney general in Massachusetts, specializing in environmental law, before becoming a

- faculty member at Georgetown. She has been a visiting professor at the law schools at both Yale
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and Harvard, and has published extensively, including a book with Frank Ackerman, Priceless: On
Knowing the Price of Everything and the Value of Nothing (The New Press, 2004). Heinzerling is cur-
rently on leave of absence fromm Georgetown and serving as senior climate policy counsel at the

Environmental Protection Agency.

Nathaniel O. Keohane., Director of Economic Policy and Analysis, Climate and Air Program, Environ-
mental Defense Fund (EDF)

Nat Keohane oversees EDF’s analytical work on the economics of climate policy, and helps to de-
velop and advocate the organization’s policy positicns on global warming. His academie research
has focused on the design and performance of market-based environmental policies. From 2001
to 2007, Keohane was an assistant and then associate professor of economics at the Yale School
of Management. He has published articles on environmental economics in academic journals
including the Journal of Public Economics, the RAND Journal of Economics, the Journal of Environ-
mental Economics and Management, and the Harvard Environmental Law Review. Keohane is also the
co-author of Markets and the Environment (Island Press, 2007) and co-editor of Economics of Envi-
ronmental Law (Edward Elgar, 2000).

Algn Krupnick. Senior Fellow and Director of Research, Resources for the Future

Alan Krupnick’s research focuses on analyzing envirommental issues, in particular, the benefits,
costs, and design of air pollution policies, both in the United States and in developing countries.
He also studies the valuation of health and ecological improvements and, more recently, the an-
cillary benefits of climate policy and urban transportation and development problems. Krupnick
has served as a consultant to state governments, federal agencies, private corporations, the Cana-
dian government, the Buropean .Union, the World Health Organization, and the World Bank.
Krupnick also served as senior economist on the President’s Council of Economic Advisers, ad-
vising the Clinton administration on environmental and natural resource policy issues. He is a
regular member of expert committees from the Nationat Academy of Sciences and has served on
a Royal Society of Canada committee analyzing ambient air quality standard setting in Canada.
Krupnick holds a Ph.D. and a master’s degree in economics from the University of Maryland.

Douglas A, Kysar. Professor of Law, Yale Law School

Douglas Kysar’s teaching and research areas include tortlaw, international environmental law, sus-
tainable development, products liability, and risk regulation, He received his bachelor’s degree
from Indiana University in 1995 and his ].D. from Harvard Law School in 1998, where he served
on the student board of advisors. He has published widely on competing policymaking paradigms
for the regulation of envirenmental, health, and safety risks, examining in particular certain un-
derappreciated moral and political assumptions that underlay invocation of cost—benefit analysis
and the precautienary principle within environmental policymaking contexts. He has recently
completed a book on these subjects, Regulating from Nowhere: Environmental Law and the Search for
Objectivity (Yale University Press, forthcoming).
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Richard D. Morgenstern. Senior Fellow, Resources for the Future

Richard Morgenstern’s work centers on the economic analysis of environmental issues with an
emphasis on the costs, benefits, evaluation, and design of environmental policies, especially eco-
nomic incentive nieasures. His analysis also focuses on climate change, including the design of
cost-ellective policies to reduce emissions in the United States and abroad. Immediately prior to
joining rep, Morgenstern was senior economic counselor to the undersecretary for global atfairs
at the U.S. Department of State. Previously, he served at the US. Environmental Protection
Agency, where he acted as deputy administrator (1993); assistant administrator for policy, plan-
ning, and evaluation (1991-1993); and director of the Office of Policy Analysis (1083-1995), He
has served on expert committees of the National Academy of Sciences and as a consultant to var-

ious organizations. Morgenstern holds a Ph.D. in economics from the University of Michigan.
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ticularly issues affecting fish and other resources relied upon by American Indian tribes, and mi-
nority and low-income communities. She also works on methods of risk assessment and man-
agement as well as on approaches to regulatory analysis. She is a member scholar with the Center
for Progressive Reform and has testified before Congress on regulations g(‘)verning mercury emis-
sions from coal-fired power plants, O'Neill has also served as a pro bono consultant to the attor-
neys for the National Congress of American Indians and other tribes inlitigation challenging mer-
cury regulations. She has published numercus scholarly articles in such journals as the Stanford
Environmental Law Journal, Ecology Law Quarterly, and the Vermont Law Review, O'Neill was a Ford
Foundation graduate fellow at Harvard Law School. She received her J.D. from the University of
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In addition to being on the faculty at UT Austin, Wendy Wagner also teaches one semester per
year at Case Western Law School. She serves on the National Research Council’s Committee on
Reducing Stormwater Discharge Contributions to Water Pollution and is a member scholar of the
Center for Progressive Reform, Previously, she served as an honors attorney in the Enforcement
Division of the Department of Justice’s Bnvironment and Natura) Resources Division, and then

as pollution control coordinator with the Department of Agriculture’s Office of the General Coun-

sel. Wagner holds a J.I. and a master’s degree in environmental studies from Yale University, where

she was senior editor of the Yale Law Journal and managing editor of the Yale Journal of Regulation.
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AN MEAT INSTITUTE

January 3, 2011

Honorable Darrell 1ssa

Chairman

House Committee on Oversight and Government Reform
2157 Rayburn House Office Building

Washington, DC 20515-6143

Dear Mr, Chairman:

You recently asked for information about existing and proposed regulations
that have or will adversely affect the American Meat Institute’s members and the
meat industry more broadly. Your request particularly inquired about regulations
with an adverse tmpact on job growth.

The meat industry is among the most heavily regulated industries in the
American economy. Fvery day federal ingpectors are in plants and in that regard,
the industry has adapted to the existing regulatory scheme and produces the safest
meat and poultry supply in the world. Although the regulatory burden in which the
industry currently operates is significant, it pales when measured against the
adverse impact that a proposed rule will have, not only on the meat and poultry
industry, but also on livestock and poultry producers — the farmers and ranchers of
this country.

Specifically, the United States Department of Agriculture’s (USDA) Grain
Ingpection, Packers and Stockyards Administration (GIPSA) has proposed a rule,
Implementation of Regulations Required Under Title XI of the Food, Conservation
and Energy Act of 2008; Conduct in Violation of the Act.! Studies show this rule, if
finalized as proposed, could cost the meat and livestock and related industries more
than 100,000 jobs.? These several studies, done by affected industries as part of the
rulemaking comment process demonstrating the likely job losses and other adverse
effects, are in stark contrast to the absence of any meaningful economie impact
analysis of the proposed rule done by USDA.S,

196 Fed. Reg. 35338 (June 22, 2010).

2 See atudy summaries by Dunham & Assoc., Informa, and FarmEcon LLC, (Attachment A).
¥ Indeed, USDA’s chief economist, had virtually no role in analyzing the impact of the
proposed yule before its publication.

1150 Connecticut Avenue, NW, 1%th Floor, Washington, DC 20036
(202) 587-4200 » fax: (202) 587-4300 » www.meatami.com



The absence of a sound economic analysis of the rule, calls for which have
come from numerous members of the House and the Senate, is just one of the
numerous problems attendant to the proposed rule,? Among the other significant
problems with the rule is the fact that it goes well beyond the mandate given to
GIPSA by Congress in the 2008 IFarm Bill — a fact pointedly made by numerous
members of the House Committee on Agriculture in both a July 2010 hearing and
through other venues thereafter.

in addition, the proposed rule ignores and attempts to overturn long-standing
case law interpreting the Packers and Stockyards Act (PSA) ~ case law developed
and considered by eight separate federal appellate courts. Indeed, throngl this rule
GIPSA would change well settled law and lessen the burden of proof that a
plaintiff's lawyer would have to must meet when bringing a PSA a claim.t

In short, the proposed rule would reverse more than 30 years of progress and
innovation driven by consumer demand. This rule, if implemented as written, will
return the meat and poultry industry to what it once was, stifling the ability to
provide consumers what they desire and making the industry less competitive in the
world market, T would be happy to discuss at your convenience with the significant
and adverse impact this proposed rule would have il implemented as written,

Respectfully submitted,

Mark D. Dopp
- Br, Vice President & General Counsel

Enclosures

1 For example, 115 members of the Flouse of Representatives sent a letter to Secretary of
Agriculture Vilsack asking that a comprehensive economic analygis be done. (Attachment )
See also other letters from members of the House and Senate expressing concerns and
requesting an economic impact analysis. (Attachments C-G).

& In rejecting GIPSA’s interpretation of the PSA only weeks before the rule was proposed the
United States Court of Appeals for the Sixth Circuit said: “The tide has now become a tidal
wave ... all told, seven circuits — the Fourth, Fifth, Seventh, Eighth, Ninth, Tenth, and
Eleventh Circuits — have now weighed in on this issue with unanimous results.” Terry v,
Tyson Farms 604 F.3+¢ 272 6% Cir. (May 10, 2010). (See Attachment ). See also AMI's
comnments (Attachment I).
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[n June, 2010, USDA's Grain Inspection, Packers and
Stockyards Administration {GIPSA) proposed sweeping
new livestock and poultry marketing rules. Although some
parls of the rule were mandated by Title X1 of the Food,
Conservation and Energy Act of 2008 (Farm Bill), many
more provisions were added and exceed the Congressional
intent evidenced in the Farm Bill, Unfoctunately, in
developing the proposal, GIPSA conducted only a cursory
analysis of the full impact of the preposed rule on the meat
and poultry sector — an analysis that aiowed GIPSA (o claim
that the rule's cost would be less than $100 willion, which
is the threshold that requires a comprehensive economic
sssessinent, Since the rule was proposed, three in-depth,
private economic analyses have documented the stagpering
cosls — in both jobs and revenue — nssoeialed with the
proposed rufe.  Although the studies use slightly different
models and arvive at somewhat diffevent final costs, they
have ope thing in common: each study projecis that the rule’s
cosis would be well in excess of $100 million.

The studies’ top line findings are stmmarized below.

John Dunham and Associates

This economic inmpact study examines boll: the red meat
an poultey sectors and concludes that if the new rule s
finnlized as proposed, 104,000 Americans would lose their
jobs following the rie’s implementaticn. The proposed rule
also would reduce national GDP by $14 billion, and would
cost 1 fotal of $1,36 billion in lost revenues to the federal, state
and locul governments,

"The study's findings conclude that livestock producers
would be especially affected by the implementation of this
rule, costing as many as 21,274 jobs, many in rural America,
Additionally, consmmers would be forced to pay about 3.33
percent more for meat and poultry products, meaning that it
wifl cost Americans an additional $2.7 billion {o keep eating
the sane amoual of meal they currently do.

The study was commissioned by the American Meat
Institute. John Dunham & Associntes is g New York-based
firm that concuets economic impact studies on various
pieces of legislation for parties from all sides of the political
spectrum, The study is presented on an inleractive website
that aggregates eeonomic impact on national, state and
congressional district levels, The complete study can be found
al: www.MealFuelsAmerica.com/GIPSA,

What Three Comprehensive
Studies Have Said About the
Cost of Proposed GIPSA Rule

S Ot oA SR e e

Informa Economics, Inc.

This comprehensive analysis of the proposed regitlation
and how it would affect both the meat and the poudry sectors
determined that the rule would result in jobs losses of more

than 22,800, with an annual drop in gross domestic product by

as inuch as $1.56 billion and an annuad loss in nx revenues of
$359 million,

The study found that the rule would result in “ongoing
and indireet™ costs to the livestock and poultry industries
- eventually borne by produocers and consumers — of more
than $1.64 billion, including a nearly $880 willion loss to the
beef indastry, more than $403 million in fosses {or the pork
industry and atmost $362 miltion to the poultry industry. The
analysis concludes that, although the annual direet losses from
the proposed ride will be borne by producers — 780 willion
{or the beel industry, $259 million for the pork industry and
$302 million for the poultry industry —, the “ongoing and
indirect costs will eventually be horne by consumers and
producers, not packers.”

The study was commissioned by the National Meat
Associalion in cooperation with the National Cattleman’s
Beef Association, the National Povk Producers Council and
the National Turkey Federation, Informa Economics, Tné,
is a world leader in broad-based domestic and international
agricultural and commodiy/product market research, analysis,
evaluation and consulting. The company was founded in 1277
and is based in Menmphis, Tennessee.  To see the study, go to:
http:/fbitbyfaplwOy

FarmEcon LLL

The only stucy to date that examines the impact of the
propased rule solely on the meat chicken industry found
that the proposed GIFSA rule would cost the broiler chicken
industry more than %1 billion aver five years in reduced
efficiency, higher costs for feed and housing, and increased
administraiive expenses. “Higher costs would pul upward
pressure on chicken prices, and economic theory strongly
suggests that consumers would ultimately bear most of these
costs,” the study says.

The report also noles that “the proposed rule changes
are likely to slosy the pace ol insovation, incrense (he costs
of raising live chickens and result in costly litigation,™ In
addition to economic losses in the 1.5, the report also warns
of lost competitiveness abroad. *The Proposed Rules place
cost hurdens and vegulatory restrictions an U.S. broiler
companies that do not apply to foreign competilors. To the
extent that U.S, chicken company competitivenass i global
markets is reduced, U.S. chicken nel cxports would fikely

American Meat Institute
1150 Connecticut Avenue, NW « 12th Floor » Washington, D.C. 20036
(202) 587-4200 - fax {202} 587-4300 - http//www.MaatAMLcom
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decline in a manner similar to the recent decline in EU ehicken
nei exports, Export competitor countries such as Brazil conld
reap significant benefits from the Proposed Rules.” the study
says.

The study was commissioned by the National Chicken
Councii, FarmEcon LLC is an agricultural and food industry
consulling firm localed near indianapolis, in Carmed Indiana.
For a copy of the study, click here: htip:#/bit.ly/aXqxOt

Conclusion: USDA emved in concluding that the
economic impact of the proposed rule would be less than
the $400 million threshald that triggers more comprehensive
ceonoinic impact assessments.  For this reason, the nule
should be withdrawn and USDA should immediately initiate a
compichensive economic impact study.
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AMERICAN MEAT INSTHUTE
The Proposed GIPSA Rule will Cost the United States 104,000 Jobs

A regulation proposed by the Grain Inspection, Packers and Stockyards Administration (GIPSA) would,
among other things, adversely affect packers' and their suppliers' willingness to use marketing
agreements. Why? The proposed rule increases the risk associated with using marketing agreements
becausé it would change longstanding judicial precedent and make it easicr for a disgruntled livestock
supplier to sue and win in a Packers and Stockyards Act lawsuit. In doing so, the proposed rule creales a
disincentive for packers to use such agreements.

Although supporters of the rule claim the proposal will help livestock producers', a carelul look at the
cconomics of the proposal shows that it actually will lead to a decline in jobs, wages, economic activity,
and tax revenues in United States, That’s why so many organizations representing cattle, pig and pouliry
producers, as well as meat and poultry processors, oppose the rule.

The United States companies that produce, process, distribute, and sell meat and poultry produets are an
integral part of the nation's economy. Manufacturers, retailers, and distributors of meat and poultry
products, provide well-paying jobs in the United States, and pay si gmhc*mt amounts in taxes to the State
and Federal governments.

Economie Trnpact of the Proposed GIPSA Rule in the United States

Direct? ' Supplier Induced Total
Jobs (FTE) ' 30,000 43,443 © 30,151 104,000
Wages $764,318,247 $1,415,726,892 $1,172,971,419 $3,353.016,558
Economic Impact $3,838,461,850 $6,350,851,492 $3,795,974,168 $13,985.287,510
Federal Taxes State Taxes Total
| Business Taxes $750,705,294 $569,758,882 $1,360,464,176

The Meat Industry is an Integral Part of the United States' Economy

o Companies in the United States that produce, process, distribute and scll ineat and poultry
products would lose as many as 30,000 jobs in the nation. As many as 74,000 jobs in supplier and
ancillary industries will also be lost. These include jobs in companies supplying livestock and
services to manufacturers, distributors and retaiters, as well as those that depend on sales to
worlcers in the meat industry. :

e [n this harsh economice period, every job is important. [n fact, in the United States the

unemployment rate has reached 9.2 percent. This means that there are already 14,139,762 people
trying to find jobs in the nation and collecting unemployment benefits.

The Nation Would Suffer from a Decrease in Taxes Paid by the Industry

" Not only does the meat industry create jobs, it also generates sizable tax revenues. In the United
States, the industry and its employees would pay about $1.4 billion less in taxes to the State and
Federal governments, as a result of the proposed GIPSA rule.

Producer jobs include agrienliural supplier jobs that are meat and poultry related,

Direct jobs ure those invoived in the packing, wholesalivg, and retailing of meat products. Supplier jobs include livestock nnd
pouliey producers, ns well as those wotking in other companics that supply goods and services (o meat packers, wholesalers, and
relailers, Induced :mpnds come aboul when those working in the direet and supplier sectors spend their income in the regional
econumy.
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The I'roposed GIPSA Rule Will Cost Livestock Producers 21,000 Jobs!
While Making it More Difficult for Them to Produce Quality Products

A regulation proposed by the Grain Inspection, Packers and Stockyards Administration (GIPSA) would,
among other things, adversely affect packers' and their suppliers' willingness to use marketing
agreements. Why? The proposed rule increases the risk associated with using marketing agreements
because it would change longstanding judicial precedent and make it easier for a disgruntled livestock
supplier to sue and win in a Packers and Stockyards Act lawsuit, In doing so, the proposed rule creates a
disincentive for packers to use such agreements.
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Marketing Agreements Help Producers Manage Volatile Day to Day Price Changes

L7
Q.O

Historically, “spot” prices for livesiock have been 500 percent more volatile than markel prices for
meat, As the graph above shows, meat prices have been fairly stable aver time, while spot prices
for livestock vary wildly by day or even hour.?

This volatility not only leads to higher meat costs, but makes livestock production more difficult
because no one producer, packer, retailer nor consumer knows what to cxpect from day to day.
Producers who are forced to rely on a spot market may be forced to sell inventory when market
prices are low, and will be forced to keep inventory longer than average in order ta ensure a
consistent flow of income.

Higher Consumer Prices Will Reduce the Overall Demand for Meat and Meat Products, Leading to

*

4 Reduction of About 21,000 Jobs for the United States Livestock Producers

% Inthese tough times with as many as 14,139,762 workers in the United States struggling to find
jobs, removing 21,000 from the nation’s economy will enly make matters worse. In other words,
even though the proposed GIPSA rule raiscs prices to consumers, it does nothing to stem the
exodus of producers from the state.

1

Producer jobs inchude agricultaral supplicr jobs that nre meat and poultry related.

The standard deviation of manthly growth rates of spot fivestock prices was 3 compared (o 0.6 for relail meat prices. There is o

direct relationship between the price of livestock and the retsil price of meat. In fact, over lime the two prices are almost perleetly
correlated.



Increased Uncertainty Will Reduce Producers’ Ability to Benefit from the Production of Quality
Products

¥ The prices reflected in marketing agreements reflect the innovation, care and work that farmers
put inte their product, The rule proposed by GIPSA will remove the incentive from farmers and
ranchers to produce high quality livestock.
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USDA’s Grain Proposed GIPSA Rule will Raise Food Prices and Harm Consumers in the United
States '

A regulation proposed by the Grain Inspection, Packers and Stockyards Administration (GIPSA) would,
amtong other things, adversely affect packers' and their suppliers' willingness to use marketing
agreements. Why? The proposed rule increases the risk associated with using marketing agreements
because it would change longstanding judicial precedent and make it easier for a disgruntled livestock
supplier to sue and win in a Packers and Stockyards Act lawsuit. In doing so, the proposed rule creates a
disincentive for packers to use such agreements, '

The Proposed GIPSA Rule Would Dismantle Innovative Marketing Tools that Help Producers’ and
Processors

o Rather than helping struggling consumers during these difficult economic times, a new

7
bureaucratic regulation p1 oposed by GIPSA will lead to higher consumer prices for meat and meat
products,

o The current meat production system relies on mutually agreed upon marketing agreements to help

both farmers and meat packers ensure a steady stream of quality products at a stable price.

o By forcing meat packers to purchase livestock on a volatile spot market, packers will have to
increase their inventory carrying costs and will — over time ~ face higher prices for livestock.

The Proposed GIPSA Rule Will Cost United States Consumers More Than $2.7 billion per Year

W "Currently, the people who live in the United The Proposed Rule wiil lngrense Grocery Prces
Log Bl

States spend about $80.6 billion on meat and
poultry products annually.

“w If the proposed GIPSA rule is implemented, these Meal .
consumers wouid.be forced to pay about 3.33% |
more Tor their meat and poultey products. :

o This means that the United States’s residents will Olher

have to pay an additional $2.7 billion to keep Grocerics

eating the same amount of meat they currently do.

o As a result, they may be forced to make tough

choices at the supermarket and elsewhere. GIPSALosts

5
H
{

The United States’s Producers Are Harmed by the Proposed GIPSA Rule

o
*

Rather than helping the United States’s livestock proclﬁlcel‘s the proposed GIPSA rule actually
harms them. In fact, it is estimated that about 21,000 of the United States' livestock pmducus
will Jose their jobs as a result of these bureaucratic rules.

o That is why organizalions like the National Catilemen’s Beef’ Association and the National Pork
Producers’ Council — groups that represent livestock producers — strongly oppose this government
interference in the marketplace.

Producer jobs include agriculiural supplier jobs that are meat and poultry refnied.
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'The Proposed GIPSA Rule Will Have Unintended Conscquences Throughout the United States

A regulation proposed by the Grain Inspection, Packers and Stockyards Administration (GIPSA) would,
among other things, adversely affect packers’ and their suppliers' willingness to use marketing
agrecments, Why? The proposed rule increases the risk associated with using marketing agreements
because it would change longstanding judicial precedent and make it easier for a disgruntled producer to
sue and win in a Packers and Stockyards Act lawsuit. In doing so, the proposed rule creates a disincentive
(or packers to use such agrecements. '

The Proposed GIPSA Rule Hurts Consumers

Cutrently, the people who live in the United States spend about $80.6 billion on meat and poultry
products annually,

Under the proposed GIPSA rule, these consumers would be forced to pay about 3.33% - or $2.7
billion - more for the same amount of meat and poultry they currently purchase.

Producers Will Lose Jobs and Face Volatility on the Spot Market

Over the last 20 ycars, livestock spot prices have been 500 percent more volatile than retail meat
prices. Consumier prices for meat and poultry have been fairly stable over time, while livestock spot
prices vary wildly by day or even hourly.!

This volatility not only leads to higher producer prices, but malkes production more difficuit if
producers are forced to sell livestock when market prices ate low / or have to keep inventory in hopes
of receiving a higher price.

Conversely, more stable and predictable prices reached in marketing agreements reflect the
inntovation, care and work that producers put into their product. This rule will take those quality
incentives away trom producers.

The Meat Industry is an Integral Part of the United States' Economy

Companies in the United States that produce, process, distributc and sell meat and poultry products
would {ose more than 30,000 jobs if the proposcd GIPSA rule were implemented. In addition, almost
74,000 jobs in supplier and ancillary industries will also be lost. These include jobs in companies
supplying livestock and services to packers, distributors and retailers, as well as those that depend on
retail meat and poultry sales.

In this harsh economic period, every job is important. In fact, in the United States the uncmployment
rate has reached 9.2 percent. This means that there are already 14,139,762 people trying to find jobs in
the country and collecting unemployment benefits. The GIPSA rule would add another 104,000
unemployed Americans to the jobless list. .

The Economic Benefit of the Industry Spreads Throughout the Nation

Not only does the meat industry create good jobs in the United States but the industry also contributes
to the economy as a whole. The proposed GIPSA rule could cost the nation as much as $14.0 billion
in economic activity.

Producers would be especially affected, losing more than 21,000 jobs under the proposed rule, In
summary, the proposed GIPSA rule raises prices to consumers, it does nothing to stem the exodus of
producers from rural America; rather it would exacerbate the job losses in rural America.

The standard deviation of monthly growth rates of spat prices was 3 compared to 0.6 for relail prices.
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The Proposed GIPSA Rule Will Cost Livestock Producers 21,000 Jobs!
While Making it More Difficult for Them to Produce Quality Products

A regulation proposed by the Grain Inspection, Packers and Stockyards Administration (GIPSA) would,
among other things, adversely affect packers' and their supplicts’ willingness to use marketing
agreements, Why? The proposed rule increases the risk associated with using marketing agreements
because it would change longstanding judicial precedent and make it easier Tor a disgruntled livestock
supplicr to sue and win in a Packers and Stockyards Act lawsuit. In doing so, the proposed rule creates a
disincentive for packers to use such agreements.
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Marketing Agreements Help Producers Manage Volatile Day to Day Price Changes
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Historically, “spot” prices for livestock have been 500 percent more volatile than market prices for
meat. As the graph above shows, meat prices have been fairly stable over time, while spot prices
for livestock vary wildly by day or even hour? '

This volatility not only [eads to higher meat costs, but makes livestock production more difficult
because no one producer, packer, retailer nor consumer knows what to expect from day o day,
Producers who are forced Lo rely on a spot market may be forced to sell inventory when market
prices are low, and will be forced to keep inventory longer than average in order to ensure a

-consistent flow of income.

Higher Consumer Prices Will Reduce the Overall Demand for Mcat and Meat Products, Leading to
a Reduction of About 21,0060 Jobhs for the United States Livestock Producers

*,
L

In these tough times with as many as 14,139,762 workers in the United States struggling (o find
jobs, removing 21,000 from the nation’s economy will only make matters worse. In other words,
even though the proposed GIPSA rule raises prices to consumers, it does nothing to stem the
exodus of producers from the state,

Producer jobs include agricultural supplier jobs that are meat and poultry related.

‘The standard deviation of manthly growth raies of spol livestock prices was 3 campared 1o 0.6 for relail meat prices. There is o
direct relationship between the price of livestock and the retail price of meat. In fact, over time the two prices are almost perfectly
correlated,



Increased Uncertainty Will Reduce Producers’ Ability to Benefit from the Production of Quality
Products

L)

o The prices retlected in marketing agreements reflect the innovation, cave and work that farmers
put into their product. The rule proposed by GIPSA will remove the incentive from farmers and
ranchers to produce high quality livestock.



Executive Summary

An Estimate of the Economic Impact of GIPSA’s Proposed Rules

Informa Economics
Nov B, 2010

Background:

In September and October of 2010, Informa Economics conducted an economic impact analysis of the
recently proposed GIPSA rules on behalf of the National Meat Association in cooperation with the
National Cattleman’s Beef Association, the National Pork Producers Council and the National Turkey
Federationh, The primary objective of the research was to discern how industry palticipqntq might
respond to the rules if implemented and to estimate the eeonomic impact that would result. The study -
utilized an approach that relied on extensive interviews with key personnel in all stages of the beef,
pork and poultry supply chains, In addition, cost estimates were solicited from many of the major
companics operating in the packing sector. This information was used to develop an estimate of
industry-wide direct and indirect costs that might be expected as a result of the rule. Finally, this cost
information was utilized in an input-output model of the US economy which enabled the research team
to project how the rule might impact employment, GDP and tax revenue nationwide.

Findings:
Total Economic Impact of GIPSA’s Proposed Rules
Job Losses . 23,084
Annual GDP Loss : $1.56 billion
Annual Tax Revenue Loss $360 million

With Respect to the Rule Itself:

o Industry participants aré nearly unanimous in assessing the rule language as being vague and
poorly-defined,

e Affected companies have no puidance as to how stringently GIPSA will interpret and enforce
the rule. This has created considerable uncertainty and fostered an environment where
patticipants are predisposed to take extreme measures to minimize their cxpcsu:e to the risks
associated with the proposed rale,

+ The provision that removes the burden for litigants to show competitive injury in order to scek
damages is by far the largest area of concern. Informa finds that nearly 75% of the expected
economic damage arising from this proposed rule can be tied directly to this provision.

| %&i‘;“ informa economics
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With Respect to Costs and Losses:

Direct costs associaled with rule compliance are significant but considerably smaller than the
indirect costs that are expected to materialize. Direct costs encompass spending on people and
systems needed to comply with the rule. Indirect costs refer to losses suffered by the industry
from product quality deterioration and efficiency reduction.

Dircet one-time costs are projected as follows: Beef Industry, $39 million, Pork Industry $69
million, Poultry Industry: $28 million,

Direct annual ongoing costs are projected as follows:

Annual Direct Ongoing Costs from GIPSA’s Proposed Rules
Beef Industry $62 milkion
Pork Industry . $74 million
Poultry Industry ' . $35 million

Indirect costs are largest in the beef sector where packers are likely to significantly reduce the
use of marketing agreements that are currently used to supply premium and speeialty beef as
well as permit efficient plant throughput.

Pork industry indirect costs arisc from the presence of both marketing and production contracts.
Changes to market agreements are expected to diminish product value and hamper plant

efficiency. Changes to production contracts will foster production efficiency losses.

Indirect losses in the poultry sector arise from fost efficiency in bird production that is expected
to result from modification or abandonment of tournament pay systems.

Annual indircct Josses are estimated as Follows

Annual Indirect Losses from GIPSA’s Proposed Rules
Beef Industry $780 million
Pork Industry : $259 million
Poultry Industry $318 million

Ongoing and indirect costs will eventually be borne by consumers and producers, not packers,
Qur analysis indicates the following percentages of costs borne by producers: Beef Industry,
82%; Pork Industry, 56%, Poultry Industry, 19%.

The rule is expecled to have a significant impact on livestock auction facilitics and eommission
agents. We find that the rule may reduce buyer participation at auction barns to the point where
150-200 of the smallest barns in recmote areas may go out of business.

_ %ﬁ}“
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With Respect to the US Economy:

The added costs are expected to result in reductions in industry output that will impact not only
the meat and poullry industries themselves, but support industries and entities that tely on
spending by meat and poultry industry employees.

This research finds the following industry contractions:

Industry Contraction Due to the Proposed Rules
Beef Industry -494,000 head (-0.6%)
Pork Industry ~1.25 mitlion head (-1.9%)
Poultry Industry -1.32 billion birds (-0.8%)

. Qur full-economy model suggests that overall annual GDP could [all by as much as $1.56
billion, with the losses divided among the various industries as follows:

Lost Value Resulting From the Proposed Rules
Beef Industry -$837 million
Pork Industry : -$335 million
Poultey Industiy -$345 million
Livestock Auction Markets -545 million

“Total job losses as a result of the rule are expected to total just over 23,060,

Job losses will be highest in the production sectors for beef and pork with caltle ranching
expected to lose nearly 2900 jobs while pork production could lose over 1900 jobs.

Other areas that will be particutarly hard hit in terms of employment declines are agricultusal
support activities as well as the retail and foodscrvice sectors.

As a result of the decline in economic activity, tax revenues are expected to decline by $360
million, with 46% of that reduction occurring at the state and local level,

With Respect to Timing:

The outcomes portrayed above will take time to reach their full levels. For example, it may
lake 2-3 years before the declinihg beef quality or poultry preduction efficiency reach the point
that results in the economic losses described above, '

Industry participants will eventually find ways to adapt to the rules and thus the economic
impact will be lessened at much longer time horizons. However, we expect lingering ceonomic
effects for ten years or more in all three industries.

e AGIRA Informan eoan iy
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The THonorable Tom Vilsack -
Secretary of Agriculture

U.S. Department of Agriculture
1400 Independence Avenue, SW
Washington, D.C. 20250

Dear Scerctary Vilsack,

We are writing o express our coneerns regarding the cconomic analysis for the
proposed rule, published in the Federal Register by the Grain Inspection, Packers and
Stockyards Administration (GIPSA) on June 22, 2010, on the marketing of livestock and
poultry under the Packers and Stockyards Act.

Inn the 2008 Farm Bill, Congress direeted the Departiment (o promuls"xlc a diserete
set of regulations under the Packers and Stockyards Act. However, in doing so, GIPSA
also included additional proposed regulations that greatly exceed the mandate of the Farm
Bill. Sueh 4 broad rule that extends so far beyond Conpress’ direction in the Farm Bill
and that would precipilate major chanpes in livestock and poultry marketing requires a
vigorous ceonomic analysis. The analysis contained in the proposed rule fails to
demonstrate the need for the rule, assess the impact of its implementation on the
marketplace, or establish how the implementation of the rule would address the
demonstrated need,

This proposed rule is sweeping in its scope and would have major consequences
in the marketing of livestock and poultry for producers and processors ol all sizes. In
order for Congress and the public to cvaluate this rule and its implications with full
transparency, a thorough cconomic analysis is necessary. Our constituents need this
analysis in order to participate in the rulemaking process in o meaningful way, We are
asking USDA’s OfTice of the Chief Feonomist to provide such an analysis, specifically
addressing the above concerns.

Your prompt response to this request will be appreciated.

Sincercly,
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The Honotable Tom Vilsack
Seeretary of Agriculture
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200 224 404 . BEALTH, EDUCATION,
WABHINGTON, DC 205101605 LAROR, AND PENSIONS
higgrafrobens. seeate.goy
July 26, 2010 ETHICS
RULES

The Honorable Cass Sunstein
Administrator ‘

Office of Information and Regulatory Affairs
Eisenhower Executive Office Building

1650 Pennsylvania Ave, NW '
Room 262

Washington, DC 20503

Dear Mr, Sunstein:

| write in reference to the United States Department of Agriculture, Grain Inspection,
Packers and Stockyards Administration’s {(GIPSA) proposed rule amending the Packers and
Stockyards Act (PSA) as published in the Federal Register on June 22, 2010. | have strong
concerns that the Administration’s cost-benefit analysis {CBA) of the proposed changes is
inadequate. Given the potential impacts of the proposed rule on livestock and poultry
producers, processors and consumers, | believe it is critical that a robust and comprehensive
CBA is conducted to ensure all affected stakeholders have a firm understanding of the potential
consequences of this regulation on their economic welfare and livelihood,

On June 8, 2009, we met in my office to discuss your nomination to be the Administrator
of the Office of Information and Regulatory Affairs (O1RA). During that meeting you expressed
your support for the federal government to apply sound CBA principles in the regulatory
process. Furthermore, in 2002, you wrote, "At least cost-benefit analysis will help show them
what they are doing.” | could not agree more. However, federal agencies must examine the full
range of consequences of proposed reguiations for the administration and public to truly “*know
what they are doing.”

Unfortunately, | fear the Administration neglected to conduct a thorough CBA of GIPSA's
proposed rule. As an example, GIPSA's CBA never references potential costs to consumers.
Based. on my initial discussions with constituents, this rule could dramatically reduce consumer
choice and increase costs. Over the past decadg, consumer demand combined with innovative
marketing arrangements created specialty protein products like natural, age verified and
branded breed meats and poultry. GIPSA’s proposal decreases the likelihood that a packer
would enter into a variety of specializod arrangements over fear of litigation. Without such
arrangements, consumers may find purchasing specialized products more costly or less
convenient. ‘ :

, Additionally, the CBA overlooked the potential for producers who currently receive a
premium for operating efficiently and producing higher quafity livestock and poultry to lose
income due to an erosien or elimination of marksting options for their livestock, Under the
proposed rule, plaintiffs would no longer have to prove competitive injury in order to bring a
successful claim under the PSA. Therefore, packers may very well forego many of the current
alternative marketing arrangements that benefit producers and simplify their procurement
methods in an effort to decrease legal exposure. Ultimately, this reduction of marketing options
could depress the prices received by many of America’s most efficient and successful
producers, The Administration's CBA fails to consider this potential outcome and its effects on
producers and their bottom line.



July 26, 2010
Page 2

In 2007, GIPSA's Livestock and Meat Marketing Study showed that over ten years a 25
percent reduction in alternative marketing arrangements would cost feeder cattle producers
$5.1 billion; fed cattle producers $3.9 billion; and $2.5 billion for consumers. If marketing
arrangements were eliminated, the 10-year cumulative losses for producers and consumers
wolld top $60 billion. Feeder cattle producers would lose $29 billion; fed cattle producers would
lose $21.8 billion; and consumers would lose $13.7 bilion. Now is not the time to take money
out of the pockets of both producers and consumers,

As OIRA Adrministrator, your office is responsible for reviewing federal regulations
before they are made public and put into practice. Simple cursory analysis in order to validate
an agency's pre-determined policy position is not in the best interest of our country. | urge the
Administration to look deeper into the proposed rule and provide the public with a better
understanding of its potential impact on their daily lives and pocketbooks.

With every hest wish,

PR:jl
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JACK KINGSTON
15t District, Georgia

WALHINGTON OFFICE

2368 Rayburn House Office Building
Washington, DC 20515

{202 235-5B31

{2021 2242265 FAX

BRUNSWICK OFFICE
Federal Doiiding, Room 304
805 Gloucaster Street
Brunswick, GA 31620

112) 2654040

1412} 2659013 FAX

Congress of the Bnited Stotes
Aouse of Represenratines

Committee On Appropringios

ffonking Member, Agricultene Subcommittes

Drefensy Subeormmiirte:
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The Honorable Tom Vilsack

SCCfetary {2203 247 By

U.8. Department of Agriculture
I4th and Independence Ave, SW
Washington, DC 20250

Dear Mr. Secretary:

I am writing today regarding the current rulemaking by the Grain Inspection, Packers and
Stockyards Administration (GIPSA) dealing with livestock marketing,

We can agree that transparent and efficient markets benefit producers, processors, retailers and
consumers. Make no mistake: there has never been any question that the Packers and Stockyards
Act should be strictly and vigorously enforced. However, anyone who witnessed the recent
Livestock, Dairy & Poultry Subcommittee hearing on the Administration’s proposed rule got the
message that there are broad, bipartisan concerns that the proposed rule goes far beyond the
scope of the 2008 Farm Bill, lacks a sound economic analysis necessary to judge both the need
and utility of the proposed rule and may be the result of a flawed rulemaking process.

Unfortunately, several questions have been raised with this ralemaking that require your
immediate response. These include what some view as an attempt by the agency to circuinvent
the clear intent of Congress in crafting the rules to implement provisions of the 2008 Farm Bill; a
noticeable lack of an economic analysis of the costs of the proposed regulations; and what
appears to be a carefully choreographed effort by the agency and others within the USDA to
lobby the Congress, press, industry and the public on the proposed rule.

As you recall, when the Congress debated the 2008 Farm Bill, many livestock marketing issues
were considered. Among those that Congress consented to was a request to the USDA to define
certain terms under the Packers and Stockyards Act and to improve transparency in arbitration of
contract disputes. It is noteworthy that elements in GIPSA’s proposed rule represent policics
that were flatly rejected by the Congress during consideration of the Farm Bill. This is part of
the reason that the objections raised during the recent hearing of the House Committee on
Agriculture, Subcommittee on Livestock, Dairy, & Poultry were so strong and bipartisan.

While many in the affected industry and Congress have focused on what the proposed rule
includes, also troubling is what it does not include —~ a sound economic analysis for interested
parties to judge both the need and utility of the proposed rule. In my view, it is unprecedented



for a Federal agency to propose such a wide-sweeping regulation and not conduct an economic
analysis. ! am concerned that despite Congress having appropriated $13 million in the current
fiscal year for the USDA Office of the Chief Economist, GIPSA has seemingly chosen to ignore
this resource to analyze this proposal. In light of the fact that the President has requested
continued funding for the Chief Economist, it is necessary and appropriate for you as Secretary
to see to it that the expertise of this office is utilized when an agency under your supervision
aftempts to insert the Federal government into the day-to-day workings of our agricultural
markets. As the public comment period has been extended and continued Congressional
oversight is anticipated, I request and expect that a comprehensive analysis of this proposed
regulation by the USDA Chief Economist be submitted in sufficient time for commenters to
incorporate the analysis into their evaluation of the proposed rule.

Following the hearing held in the House Agriculture Subcommittee, USDA took the
extraordinary step in the middle of a public comment period to publish an advocacy document
aiming to persuade Members of Congress, the press, the affected industry and the general public
regarding so-called “Misconceptions and Explanations™ about this regulatory proposal, Some
view this as contrary to the spirit and intent of the Administrative Procedure Act. This problem
has likewise been exacerbated by the recent press reports of individuals within the USDA
circulating information advocating specific points of view and activities concerning issues
addressed in this regulation from groups with an economic interest in its outcome. Some
‘observers have suggested that these incidents raise questions of impropriety within your
department that may involve violations of the Hatch Act. I strongly encourage you to refer this
matter to the Inspector General for an immediate investigation.

1 am troubled that while the USDA and the Department of Justice are in the midst of conducting
a series of workshops throughout the nation to gather information on a range of topics addressed
by this proposal, USDA has chosen to focus its resources on efforts to promote this regulation
rather than carefully consider the consequences, infended and unintended, particularly for those it
purports to protect — producers.

Your attention to this critical matter is appreciated, and I look forward to your response.

Sincerely,

e Kingston
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September 22, 2010

The Honorable Tom Vilsack
Secretary

.S, Department of Agriculture
1400 Independence Ave, SW
Washington, DC 20250

Dear Secretary Vilsack,

I write today, on behalf of the lowa Cattleman’s Association, regarding the proposed rules
published by the Grain Inspection Packers and Stockyards Administration (GIPSA) on June 22,
2010,

Many uncertainties surround the proposed rule, which could result in both positive and negative
clfeets an independent producers. I belicve a sound economic analysis conducted by the Office
of the Chief Economist would be appropriate 1o answer producers concerns about what aflect
these ruies could have on their operations. This analysis will be beneficial to both GIPSA and
producers who are reviewing how these rules may change their bottom line.

Please consider conducting a comprehensive ceconomie study of the proposed rule that can be
reviewed prior (o the closing of the comment period on November 22, 2010,

Thunk you for consideration of this request.-

Sincerely,

f;’g F AP
WLV Y

Charles E. Grassley o
United States Senator
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Congress of e toited States
ashington, DE 20315

October 5, 2010

The tonorable Tom Vilsack

Secretary U.S. Department of Agriculture
14th and Independence Ave, S.W.
Washington, DC 20250

Dear Mr. Secretary,

We write today regarding the current rule proposed by USDA’s Grain Tuspection, Packers and
Stockyards Administration (GIPSA) dealing with livestock marketing. We certainly agree thal
America’s livestock producers need efficient, competitive markets to saintain & strong vibrant
industry. We also agree that the Packers and Stockyards Act should be strictly and aggressively
enforced. However, the proposed rule goes well beyond the intentions of the 2008 Farm Bill and
this proposed rule lacks a sound and thorough economic analysis necessary to determine the
need, logic or functionality if implemented.

[t appears the proposed rule by the agency is a clear attempt to circumvent Congress. Upon close
~review this proposed rule, it contains many elements and almost exact wording that was
discussed and eliminated by Congress when the Farm Bill was passed in 2008. 1t 1s cur opinion
that government should not take on the role of ianipulating domestic supply, cost or prices. This
proposed rule is a clear invaston of the government into the privale marketplace.

Lt directly conflicts with eight different court decisions, Tt will grossly restrict individual
livestock producers’ freedom to market livestock in buyer and seller agreements that wall,
consequently, create a chaotic business environment in which the industry will be forced to
operate. The proposed rile clem'lyl eslablishes encrmous opportunity for unnecessary frivolous
lawsuils.

The rule offers numerous restrictions on who shall represent buyers and sellers in fivestock
transactions and ownership. '

Once again, we embrace the idea of USDA enforcing Packers and Stockyards Act across all
segments of the industry however this proposed rule goes well beyond that. The vagueness in the
proposed rule will iead to destruction of a muititnde of value-added marketing programs. [t will
eliminate the incentives progressive producers pursue in investing and developing eflicicnt high
¢quality protein demanded by consumers. It has the potential of setting the industry back 30 40
years. [t will destroy jobs and drive our food supply to other countries.

FRin e 0 BECeCLED PAREH



Mr. Seeretary, we strongly encourage you to defay implementation of this proposed rule and
conduct a thorough and complete cconomic analysis, Tt is clear that the repercussions of this
proposed rule have not been properly analyzed or thought out and upon doing so we hope you
will reconsider implementation of this rule in its entirety. :

Your time and attention in this matter is appreciated and we eagerly await your response.

Sincerely.
. w0 o N
. . f"‘mww'" S -
/ ,,.**'f:"‘) - i -
13ill Nelson George 87 T.eMieux
1.5, Senate U.S. Senate
)
_/'\, L i / ﬁw 5 "/,.—./-'-/f /‘ .
A1) Vo2 S -
L )‘ U b / _f’:_fifr{f’f;m--”?' £t
Thonds J. Rooney / . Adam H. Putnam
Member of Congress / h Member of Congress
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Allen Boyd
mMember of Congress
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Member of Congress
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Lhited States Senate

WASHINGTON, DC 20510

December 21, 2010

The Honorable Tom Vilsack

United States Department of Agriculture
14¢h and Independence Ave, SW
Washington, XC 20250

Deuar Secretary Vilsack:

We write regarding comments you recently made on your intentions to conduct a cost-bene(it
analysis (CBA) of your proposed rule amending regulations of the Packers and Stockyard Acl. We are
very concerned about the inadequacy of the Administration’s CBA that was a part of the proposed rule,
as it revealed nothing about the methodology or data used to arrive at its hasty conclusions.

According Lo press reports, last week you indicated that “a far more rigorous cost-benefit
analysis will be conducted” and conmumnitted to having USDA Chiel Economist Joseph Glauber involved
in this process. We are hopeful that USDA is now on the path to conducting a thorough, comprehensive
CBA, which will provide the kind of information that is necessary to understand the polential
consequences of this rule. However, this announcement leads o scveral relevant questions:

e - To what extent will Dr. Glauber be involved in USDA’s CBA? Becausc of the economic
expertise and analytic ability of the Office of the Chiel Economist (OCE), we urge that the OCL:
lead the charge in conducling a robust and complete CBA of the proposed rule.

e To what exlent will the Office of information and Regulatory Affairs at the White House OQffice
of Managentenl and Budget be involved?

a  Will the CBBA be subject to external peer review, ensuring objectivity and that (he best
- economists have an opportunity to rigorously review the new CBA?

o What is the scope of the CBA that will be conducted? Will this analysis account for the potlential
climination of alternative marketing arrangements (AMAs)? GIPSA’s own most recent study of
AMAs concluded that restriclions on the use of AMAs would have severe negative economic
effects on livestock producers, meat packers, and consumers. 1i is important that we have a clear
underslanding of both the marketing changes that may occur as a result of this rule, as well as the
financial impacts on producers, related businesses, and consumers,

o Could the rule nctually fcad Lo decreased competition and fewer markets for American producers
to market their livestock? We understand that many commenters on the rule are concerned that
draconian requirements of the rule, never envisioned in the 2008 farm bill, will lead (o fewer
buyers, fewer auction -barps, and lower producer prices.



As you know, an economic analysis conducted by Informa Economics Inc. on behalf of the
National Caitlemen’s Beef Association, National Meat Association, National Pork Producers Council,
and National Turkcy Federation estimated that the rule would result in job losses of more than 22,800,

~an annual decrease in gross domestic product of as much as $1,56 billion, and an annuai loss in tax
revenues of $359 million, While you may not agree with the conclusions in these industry studies, these
analyses should at the very least highlight the need for USDA to conduct its own rigorous CBA that
examines both the direct and indirect costs that will potentially result under this rule,

Given the significance of the potential impacts of the proposed rule on livestock and poultry
producers, proccssors, and consumers, it is essential that we proceed with the best information we can,
including a thorough and comprehensive CBA conducted by the OCE, aided by an impartial, external
peer review,

We appreciate your consideration of our request and look lorward to your tiniely response,

Very truly yours,
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USDA's Grain Inspection and Packers and Stockyards
© Administration {GIPSA) on June 18 unveited a long
awailed proposed ruie (the Proposal) that would
establish, among other things, crileria regarding undue
ar unreasanable preferences or advantages, as mandated
by the Title X1 of the Food, Conservation and Enerpy Act
of 2008 (Farm Bill). The Proposal, however, extends well
beyond the Congressional mandate in several important
areas,

Specifically, the Proposal would create distinct
disincentives for packers lo continue many of the
marketing programs that have evolved over the past
15-20 years through relationships between livestock
producers and packers. These partnesships are
important because meal products today bear brands and
with brands come consumer expectations. Packers enier
into supply relationships with livestock producers to gel
the number and types of animals they need to provide
certain products that ave consistent from purchase to
purchase.

An aspect of the Proposal that will have a chilling
effect on the use of these marketing agreements is the
view posited by the Grain Inspection, Packers and
Stockyard's Administration (GIPSA) is the breadth and
vagueness of the proposed regulatory criteria with
respecl to what wottld be “unfair.”

For example, proposed section 201.210(a){8) would
prohibit “[A|ny act that causes competitive injury
or ¢reates a likelihood of competitive injury” The
definition of “Likelihcod of Competitive Injury” is as
far reaching as it is vague, In that regare part of the
definition includes the following:

“wrongfutly depressing prices paid to a producer or grower
betow mnrket value or inpatring a producer’s ar grower's
aliility to conipele with other producers or grotwers or
jtipairing a producer’s or growver’s alility to receive tie
reasanable expected fill econmnic valie fron g bransaction.
it Hee snarket channel or marketploce”

That definition raises many questions, including:

s Isofferimg a imarkeling agreement Lo one prodiscer and
ot anotlier hupairing a prodicer’s or grower's ability To
compele wilh other producers o growers? In other words, if
Farmer A raises pigs according to certain animal welfare

S,

..

merican Meat [nstitute

Competition in the Livestock
and Meat Industry: What the
Courts Have Said

R F TR FAHETE

standards that your customer prefers, while Farmer B
does not, is it unjust to offer an incentive to Farmer A for
making the extra effort and inveshiment?

*  Does having a markelting agvecment witl one prodicer
inpair the ability lo compele of n different prodireer who
doesn’ want sueh ant agreesent? T a packer needs a
steady supply of caltle and Farmer A wanls to contract
with you so that he can use his contract as collateral

for a bank loan while Farmer B on principle prefers the
spol market, is the agreement with Farmer A by its very
nature impairing Farmer B's income?

*  What constitutes “rensonable expected full cconomic
vilie?” Who decides what that phrase means? What is
reasonable? And how is economic value determined?
How ate expectations to be determined?

The uncertainty created by this standard and
definition is heightened by the fact that the Proposal
would lower the legal standard necessary fora
disgruntled producet to sue successtully if that producer
believed he had been treated unlairly, Specifically,
proposed section 201.3{c) provides that

A finding that the challenged act or practice adversely
affects or likely (o ndversely affect competition is not
necessary in ol cases. {Clondict cai be fornd o violale
secilon 202(n) andfor (b) of e Actwithout a finding of
I or Tikely herns ko competition.”

Simply put, tis propased rule would make it easier
for a trial lawyer to bring a P&S case and win than under
today's legal standaxd, That is so because this proposed
rude conflicts directly with the judicial precedent
established in 11 decisions from eight different appeals
courts in the following cases, all of which have found
that proving harm or likely harm to competition is a
necessary element to successfully proving & Packers and
Stockyards.Act violation:

o . Plilson . Goldshorn Milling Co. (4th Cirenit)
»  Wheeler v. v Pilgring's Pride Corp. (5th Clreudt)

»  Terry v Tison Farus, Inc. (68 Civeuit)

*  Pac Trading Co. v. Wilson & Co. (7th Circuil)
*  [ockson v Swift Eckrich (Sth Circuit)

o Farrow . United States (8t Chrciil)

* BB e v Glickinan (8t Circnit)
De Jong Packing Co. v ULS. Dept of Agric. (9H1 Cirenit)

DB S

1150 Connecticut Avenue, NW « 12th Floor « Washington, D.C. 20036
{202) 587-4200 « fax (202} 587-4300 « http.//www.MeatAMLcom
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o Been v QK. Industries (10t Cirenit)
»  Londan v Fieldale Farms (118 Circuit)
*  Pickett v. Tyson Fresh Meats, Inc, (118 Cirendf)

1 some of these cases GIPSA was a party to the case
and in several others GIPSA filed Amicus bricfs. in
every case, however, the interpretation of the law that
GIPSA has proposed in the regulation has been soundly
rejacted by the courts.

In fact, the two most recent courts to address spoke
clirectly to USDA'S arguments and its efforts to seek
differend answers from different courts -- with some
notable admonitions.

“The Goverpanent fins qppeared here as muicus fo copdend
that the conrts e had Hie PSA wrong aud thet i
shoutd be constraed to yake wnfalr proctices o]
withput vegard to comyelition. ... We conclude that an
mrfi-contpelitive effect fs necessary for an actionable claim
nuder the PSA in light of the Act's hisfory in Congress
and its cousistend {mterpretation in the courts.” Wheeler
v, Pilgring’s Pride Corp. (December 15, 2009) (Emnphnsis
added) _ '

“The tide has now beconie a Hdal soave ... all told, seven
cireuils — the Fourily, Fifth, Seventis, E :g!:!h, Ninth, Tenth,
and Eleventl Clrenits - Bove now weighed i on His issiie
with unanimous resulls.” Terry v Tyson Farms (0th
Cirenit - May 10, 2010)

© July 2010 American Meat Institite
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“Ultinately, Terry and LISDA would have His conrt
devinte frout the course taken by the sevew ofher cirenits
that have spoken on this fssue, Hnis creating o conflict,
We'decline to da so. ... the miionale epployed by onr
sister circiits is ruc!! —reasoned amd grotded o s
principles of stakutory construction. ... We thercfore join
these circuits and hold that in order to swcceed on a claim
nnder section 192(a) and (b) ... a plainkiff ust show an
adverse effect ont compelition.”  Terry v Tyson Farins (6th
Circnit -- May 10, 2010} (Eniphasis added)

Given the legal history on this issue, USDA's
proposals are much like the child who doesn't like the
answer he gets from Dad and so he asks Mom. When
Mom says no, he goes to Uncle Joe and then to Aunt Flo
and finatly, he just ighores the litany of no's he's received
and just does it anyway.

In short, this aspect of the Proposal involves an
execultive branch agency refusing to abide by the
repeated holdings of multiple federal appellate courts,
which is contrary to how our system of governmentis
suppesed to work. The practical effect of USDA's refusal
would be to destroy 1el'1tlcm';hqu built over decades that
have improved the qua lky and variety of meat available
to consumers. GIPSA needs to heed the court rilings
and listen lo the view of the majority of producers, and
the packers, who are is saying unnquwomlly “This rule
hurts, not helps.”

BRI
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AMERICAN MEAT INSTITUTE

November 22, 2010

Tess Butler

GIPSA, USDA

1400 Independence Ave., NW
Room 1643-S

Washington, DC 20250-3604

Re: Implementation of Regulations Required Under Title XI of the
Food, Conservation and Energy Act of 2008; Conduct in Violation of
the Act; Proposed Rule; RIN 0580-AB07; 756 Fed. Reg. 35338 (June 22,
2010).

Dear Ms. Butler:

The American Meat Institute (AMI) submits this letter in response to
an invitation for comments in the above-referenced notice of proposed
rulemaking (proposal) published by the Grain Inspection, Packers and
Stockyards Administration (GIPSA or the agency). AMI is the nation’s oldest
and largest trade association representing packers and processors of beef,
pork, lamb, veal, turkey, and processed meat products, and AMI member
companies account for more than 95 percent of United States output of these
products. Many AMI members procure livestock and poultry on the spot
market and through a variety of marketing agreements and contracts and as
such would be subject to these proposed rules.

Title XI of the Food, Conservation and Energy Act of 2008 (Pub. L. ;
110-246) (Farm Bill} directed the Secretary of Agriculture to "promulgate
Regulations with respect to the ... Packers and Stockyards Act, 1921 (7 U.S.C.
181 et seq.) to establish criteria that the Secretary will consider in
determining

(1) whether an undue or unreasonable preference or advantage
“has occurred in violation of such Act;

1150 Connecticut Avenue, 12th Floor, Washington, DC 20036
(202) 587-4200 » fax: (202) 587-4300 » www.meatami.com



(2) whether a live poultry dealer has provided reasonable notice
to poultry growers of any suspension of the delivery of birds
under a poultry growing arrangement;

(3) when a requirement of additional capital investments over
the life of a poultry growing arrangement or swine production
contract constitutes a violation of such Act; and

(4) if a live poultry dealer or swine contractor has provided a
reasonable period of time for a poultry grower or a swine
production contract grower to remedy a breach of contract that
could lead to termination of the poultry growing arrangement or
swine production contract." Section 11006, Farm Bill.

In addition to exceeding the Farm Bill’s mandate, the proposal is |
fatally flawed and should be withdrawn for several other reasons.

o The proposed rule conflicts with long-standing judicial
precedent.

e Many provisions would cause severe economic harm to
producers, consumers, packers, and live poultry dealers.

¢ Many elements of the proposal are unconstitutionally vague and
patently unworkable.

e The proposal would adversely affect the meat and poultry
industry’s ability to compete regarding international trade.

» The agency failed to meet the requirements of Executive Order
12866.

For these reasong, articulated in more detail below, AMI urges the
agency to withdraw the proposal, reconsider many of the proposed sections,
and reissue a proposed rule that is consistent with the Farm Bill mandate
and that will not adversely affect livestock and poultry producers and the
meat packing industry.



American Meat Institute Comments
Proposed Rule; RIN 0580-AB07
November 22, 2010

I. MANY PROVISIONS IN THE PROPOSED RULE ARE LEGALLY
INFIRM.

GIPSA, through the proposal, seeks to do what it has failed to do
through the judiciary on multiple occasions and what the Congress has not
authorized the agency to do through legislation. Specially, the proposal
would, in effect, waive a necessary element in a Packers and Stockyards Act
(PSA or the Act) case, i.e., a showing of competitive injury, thereby setting in
motion a cascading effect that will dramatically increase the threat of
litigation brought under the PSA and that ultimately will undermine the
significant progress made by the meat and poultry industry in meeting
consumer demands during the past quarter century. The elements of the

proposal that would cause this problem, however, are flawed legally. A more
~ detailed discussion of the legal infirmities follows.

Proposed Section 201.3(c) Conflicts with the Plain Meaning of the
Act and Numerous Appellate Court Decisions, including Recent
Cases in which the Agency has Participated.

Extensive Case Law before Enactment of the Farm Bill
Conflicts with the Proposed Rule.

The agency asserts in the proposed rule that a plaintiff seeking to
establish a claim under subsections 202(a) or 202(b) of the PSA need not
demonstrate competitive injury or likelihood of competitive injury. This
assertion conflicts with the great weight of judicial authority that has on
numerous occasions examined that very question and thoroughly reviewed
the intent of congress in enacting section 202 of the PSA, In fact, the
agency’s position conflicts with decisions of every federal circuit court to
address the issue over the course of decades.

One of the first circuits to address this issue was the Seventh Circuit,
which interpreted subsection 202(a) to require “either [predatory] intent or
adverse competitive effect.”! In that seminal decision, Armour & Co. v.

' Armour & Co. v. United States, 402 F.2d 712, 718. See also at 717-718 (discussing Swift &
Co. v. Wallace, 105 F.2d 848 {7t Cir. 1939); Wilson & Co. v, Benson, 286 I.2d 891 (7th Cir.
1961); and Swift & Co. v. United States, 308 F.2d 849 (7th Cir. 1962)); see also Pacific
Trading Co. v. Wilson & Co., 547 F.2d 367, 369-370 (7th Cir. 1978) (holding that plaintiffs
had failed to state a Section 202(a) claim because “the purpose of [the PSA] is to halt unfair
business practices which adversely affect competition, not shown here™),



American Meat Institute Comments
Proposed Rule; RIN 0580-AB07
November 22, 2010

United States, the Seventh Circuit recognized the PSA’s “ancestry in
antitrust law.”2 The antitrust laws, the court observed, “express a basic
public policy distinguishing between fair and vigorous competition on the one
hand and predatory or controlled competition on the other.”® “The fact that a
given provision [in the PSA] does not expressly specify the degree of injury or
the type of intent required,” the Armour court reasoned, “does not imply that
these basic indicators of the line between free competition and predation are
to be ignored.”* Thus, the court concluded, “[s]urely words such as ‘unfair’
and ‘unjustly’ in Section 202(a) * * * require some examination of [a dealer’s].
intent and the likely effects of its acts or practices under scrutiny, even
though [the] test under Section 202(a) * * * [may] be less stringent than
under some of the anti-trust laws,”s

The Armour court also found that the PSA’s legislative history “fully
supports [the] conclusion that Section 202(a) was not directed at [a practice]
unless there was some intent to eliminate competition or unless the effect of
the [practice] might lessen competition.”® The court noted that the Senate
Committee Report “makes it clear that this part of the legislation was
promoted primarily by fear of monopoly and predation.”” Likewise, the
House Committee Report makes clear that the PSA “was aimed at halting ‘a
general course of action for the purpose of destroying competition.’ "8

Many circuits have followed Armour’s lead. For example, the Eighth
Circuit stated that section 202(a) “authorize[s] the Secretary of Agriculture to
regulate anticompetitive trade practices in the livestock and meat industry”
and that “[a] practice is ‘unfair’ [under the PSA] if it injures or is likely to
injure competition.”® Likewise, the Ninth Circuit has held that, at the very
least, section 202(a) requires “a reasonable likelihood that * * * the result [of

2 Been v, O.K. Indus., Inc., 495 17.3d1217, 1228 (10th Cir. 2007)

3 Armounr, 402 F.2d at 717,

47d.

§ Id. (Emphasis added).

6 Id. at 720, :

7 Id. (citing S. Rep. No. 66-429, at 1, 3) (Emphasis added).

8 Id. (quoting H.R. Rep. No. 66-1297, at 11 (1921)).

9 Farrow v. United States Dep’t of Agric., 760 F.2d 211, 214 (8th Cir. 1985) (Emphasis added).
See also IBP Inc. v. Glickman, 187 I.3d 974, 977 (8th Cir. 1999) (agreement providing for
right of first refusal did not viclate Section 202(a) where it did not “potentially suppress or
reduce competition sufficient to be proscribed by the Act”); United States v. Stanko, 491 F.3d
408, 417-418 (8th Cir. 2007) (construing Section 202(a) to require “proof of economic effects
on competition or consumerg”),
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a practice] will be an undue restraint of competition.”1® As the DeJong court
stated, “[w]hile § 202 of the [PSA] may have been made broader than
antecedent antitrust legislation in order to achieve its remedial purpose, it
nonetheless incorporates the basic antitrust blueprint of the Sherman Act
and other pre-existing antitrust legislation.”!!

Similarly the Fourth Circuit concluded that a plaintiff must prove that
a practice or action at issue “was likely to affect competition adversely in
order to prevail on [a] claim under [Section 202(a) of the PSA].”12 And the
Tenth and Eleventh Circuits have followed, suit and held that “only those
unfair, discriminatory or deceptive practices adversely affecting competition
are prohibited by the PSA.”13 Thus, every circuit that examined this issue
before enactment of the Farm Bill — reaching back over the course of decades
— has held that showing an anticompetitive effect is required to establisha
claim under subsections 202(a) or 202(b) of the PSA 14

In the face of this judicial precedent GIPSA attempts to support its
erroneous interpretation of the PSA by citing legislative history and
Congressional amendments to the PSA, Specifically, GIPSA claims that
“Congress confirmed the agency’s position by amending the P&S Act to
specify specific instances of conduct prohibited as unfair that do not involve
any inherent likelihood of competitive injury.”1® The amended sections of the
PSA to which the agency refers for support for its argument, however, are
sections 409 and 410 of the Act — not section 202.18 If Congress wished to

W DeJong Packing Co. v. United States Dep't of Agric., 618 F.2d 1329, 1337 (9th Cir, 1980).

W Id. at 1335 n.7 (Emphasis added).

2 Goldsboro Milling Co., 1998 WL 709324, at *4. See also Griffin v. Smithfield Foods, Inc.,
183 I, Supp. 2d 824, 827 (F.D. Va. 2002) (“only those unfair, discriminatory or deceptive
practices adversely affecting competition are prohibited by the Act”) (quotation omitted);
Philson v. Cold Creek Farms, Inc., 947 F. Supp. 197, 201 (F.D.N.C. 1996) (Section 202(a) “ie a
general mandate against unfair acts by live poultry dealers which adversely affect
competition™). '

18 London v. Fieldale Farms Corp., 410 F.3d 1295, 1303 (11th Gir. 2005). See Been, 495 I.3d
at 1230 (“a plaintiff who challenges a practice under § 202(a) [must] show that the practice
injures of is likely to injure competition”). ‘

14 For like discussions that subsection 202(b) requires the same showing see Adkins v. Cagle
Foods JV, LLC, 411 I".8d 1320, 1321, 1324 & n.6 (11th Cir. 2008); IBP, 187 F.3d at 976-977; .
Armour, 402 F.2d at 717,

15 75 Fed. Reg. at 35340. .

16 Id. See footnote 23 referencing sections 409 and 410.
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amend section 202, as it has amended sections 409 and 410, it has had ample
opportunity to do so. Congress, however, has declined that option.1?

The agency also asserts that judicial decisions involving sections 307
and 312 support the concept articulated in proposed subsection 201.3(c).
That effort, too, fails because the cases cited are both in circuits that have
examined specifically the question of competitive injury as it pertains to
section 202 of the PSA and both of those circuits have concluded that a
showing of competitive harm is necessary. Specifically, GIPSA cites a 10th _
Circuit case, Capitol Packing Company v. the United States, 350 F.2d 67 (10th
Cir. 1965), and a 9t Circuit case, Spencer Livestock Comm’n Co. v. USDA,
841 F.2d 1451 (9th Cir. 1988), which deal with parts of the PSA other than
section 202, to support its position. The preamble, however, ignores the fact
that a showing of competitive injury has been found necessary with respect to
section 202 in both circuits.!8

The agency also argues that the courts should defer to the agency’s
interpretation of the PSA. Deference, however, is inappropriate in this
instance because, “If the intent of Congress is clear, that is the end of the
matter; for the court, as well as the agency, must give effect to the
unambiguously expressed intent of Congress.”!® Among the several circuits
that have faced the deference argument the Eleventh Circuit’s discussion in
rejecting the agency’s claim for deference best captures the issue: “Congress
plainly intended to prohibit only those unfair, discriminatory or deceptive
practices adversely affecting competition.”? Thus, “a contrary interpretation
of Section 202(a) deserves no deference.”1

7 Section 202 has been amended more than once over the last few decades and Congress has
never amended the statute to indicate that an anticompetitive effect is not required to
establish a PSA claim. See, e.g., Farm Security and Rural Investment Act of 2002, Pub. L.
~No. 101-171, 118 Stat. 134, 509-510 (2002); Poultry Producers Financial Protection Act of
1987, Pub. L. No. 100-173, 101 Stat. 917, 917-918 (1987). In the Farm Bill Congress failed to
enact proposed legislation that would have done just that. See Competitive and Fair
Agricultural Markets Act of 2007, 8. 622, 110th Cong., at 29 (2007).

' See London (10t Cir.) and DeJong (9% Cir.).

1 Chevron U.8.A., Inc. v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842-843 {19584).

¥ London, 410 T.3d at 1304 (quotation omitted).

21 Id. See also Been, 495 IF.3d at 1227 (“we are not persuaded by the USDA’s interpretation of
the statute”); Armour, 402 F.2d at 722 (“in Section 202(a) Congress gave the Secretary no
mandate to ignore the general outline of long-time antitrust policy by condemning practices
which are neither deceptive nor injurious to competition nor intended to be so by the party
charged”).
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Finally, the agency contends that publication of the new regulations
constitutes a “material change in circumstances that warrants judicial
reexamination of the issue.”22 That argument is inapplicable here, where 1)
GIPSA has participated repeatedly in cases in which this issue was presented
and in doing so has provided to the courts its interpretation of subsection
202(a) and (b), and 2) has had that interpretation rejected at least four times
in the last five years by every circuit that has examined the issue.23

Cases Decided since the 2008 Farm Bill also Conflict with the
Proposed Rule.

Wheeler v. Pilgrim’s Pride Corp. — December 2009

The discussion above focused on the conflict between the several cases
decided before the 2008 Farm Bill. Since passage of the Farm Bill two more
circuits have examined the issue and the agency’s position, as reflected in
subsection 201.3{c), which directly conflicts with the uniform interpretation of
the PSA from the eight (8) different [ederal appellate courts that have
considered the issue. The preamble discussion and the language in section
201.3(c) simply confirms that agency officials intend to apply the law as they
see fit -- regardless of statutory language, Congressional intent, and existing
judicial precedent.

Judicial rejection of the interpretation advanced by GIPSA in the
preamble and articulated in section 201.3(c) is captured in the recent en banc
decision from the United States Court of Appeals for the Fifth Circuit,
Wheeler v. Prigrim’s Pride Corp., 591 F.3d 355 (5th Cir, 2009) (en banc). The
Wheeler case includes an extensive review and analysis of the Act’s language,
its legislative history, and the extensive case law history. The opinion begins,
however, with the following observation, which more than suggests that the
necessity of showing competitive injury in a PSA case is a matter of settled
law. '

2275 Fed. Reg, at 35341, ’

2 London v. Fieldale Farms Corp., 410 F.3d 1295, 1303 (11th Cir. 2005); Been v. O.K. Indus.,
Inec., 495 F.341217, 1228 (10th Cir. 2007); Wheeler v. Pilgrim’s Pride Corp., 591 I.3d 355 (6th
Cir. 2008) {en banc); and Terry v. Tyson Farms, Inc. 604 F3rd 272 (6t Cir. 2010).
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Once more a federal court is called to say that the purpose of the
Packers and Stockyards Act of 1921 is to protect competition
and, therefore, only those practices that will likely affect
competition adversely violate the Act. That is this holding.24

The Wheeler court engaged in a thorough analysis of the history of the
PSA and the extensive case law that preceded Wheeler. In that regard, the
court examined holdings of the Supreme Court, as well as decisions in the 7th,
8th, gth 10th, and 11tk Circuits.26

Wheeler also examined the legislative history of the Act and concluded
that the history “supports the conclusion that it was designed to combat
restraints on trade, with everyone from the Secretary of Agriculture to
members of Congress testifying to the need of this statute to promote healthy
competition.”28 The Wheeler court also recognized that Congress has
amended the Act several times since its enactment, including the Farm Bill
amendments.?” The language at issue in Wheeler and in proposed section
201.3(c) however, sections 202 (a) and (b), has remained unchanged from
original enactment even after many courts found that proving competitive
injury necessary. Thus, the Wheeler court concluded, “[1]t is reasonable to
conclude that Congress accepts the meaning of § 192(a) to require an effect on
competition to be actionable because congressional silence in response to

circuit unanimity ‘after years of judicial interpretation supports adherence to
the traditional view’.”2%

The Wheeler court properly rejected the agency’s Chevron deference
argument, which GIPSA made through its role as amicus. In fact, contrary to
the agency’s position in the proposed rule, Wheeler specifically found that
such deference “is unwarranted where Congress has delegated no authority

 Wheeler at 357.

25 The Wheeler court also discussed an unpublished opinion from the 4th Circuit with a
consistent finding.

26 Wheeler at 361.

27 Congress amended the PSA to provide for guidelines for poultry and hog production
contracts that allow producers to terminate a contract within three days of execution, as well
as mandating disclosure of required capital investments, The 2008 amendments also
established a judicial forum for dispute resolution and provided producers an option -
regarding refusing arbitration clauses in contracts. See 122 Stat 1651, Pub. 1., 110-246.

28 Wheeler at 361-362 citing General Dynamics Land Sys., Inc. v. Cline, 540 U.S. 581, 593-94,
124 8. Ct. 1236, 1244-45 (2004),
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to change the meaning the courts have given to the statutory terms, as the
Eleventh and Tenth Circuits have held.”?®

Finally, in writing for the majority, Judge Reavley wrote: “We conclude
that an anticompetitive effect is necessary for an actionable claim under the
PSA in light of the Act’s history in Congress and its consistent interpretation
by the other circuits. ... Given the clear antitrust context in which the PSA
was passed, the placement of § 192(a) and (b) among other subsections that
clearly require anticompetitive intent or effect, and the nearly ninety years of
circuit precedent, we find too that a failure to include the likelihood of an
anticompetitive effect as a factor actually goes against the meaning of the
statute.”30

Terry v. Tvson Farms, Inc., - May 2010

Subsequent to Wheeler and just six weeks before the proposed rule
published, the most recent interpretation of the PSA, this time from the
United States Court of Appeals for the Sixth Circuit in Zerry v. Tyson Farms,
Inc. raised to eight the number of federal appellate courts that have
congidered the key issue of whether demonstrating harm or likely harm to
competition is a necessary element of a PSA claim.3! In Terry the Sixth
Circuit said the following: ’

The tide has now become a tidal wave, with the recent issuance of the
Fifth Circuit Court of Appeals’ en banc decision in Wheeler v. Pilgrim’s
Pride Corp., 591 F.3d 355 (bth Cir. 2009) (en banc), in which that court
joined the ranks of all other federal appellate courts that have
addressed this precise issue when it held that “the purpose of the
Packers and Stockyards Act of 1921 is to protect competition and,
therefore, only those practices that will likely affect competition

29 Wheeler at 362.

0 Id,

il Terry v. Tvson Farms, Inc. 604 F3rd 272 (6th Cir, 2010). An interesting and telling
indicator of the agency’s stubborn refusal to abide by the repeated rulinga against the
position articulated in proposed subsection 201.3{(c) is the fact that in footnote 31 in the
preamble to the proposed rule GIPSA references the fact that Terry was argued in March
2010, leaving the impression that the case had yet to be decided when the proposed rule
published on June 22, The agency does not acknowledge that Terry was decided consistently
with seven other circuits, and in a manner at odds with the agency’s interpretation, on May
10 — six weeks before publication of the proposed rule.
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adversely violate the Act.” Wheeler, 591 F.3d at 357." All told, seven
circuits — the Fourth, Fifth, Seventh, Eighth, Ninth, Tenth, and
Eleventh Circuits — have now weighed in on this issue, with
unanimous results. See Wheeler, 591 I.3d 355; Been v. O.K. Indus.,
Inc., 495 F.3d 1217, 1230 (10th Cir. 2007); Pickett v. Tyson Fresh
Meats, Inc., 420 F.3d 1272, 1280 (11th Cir. 2005), cert. denied, 547 U.S.
1040 (2006); London v. Fieldale Farms Corp., 410 F.3d 1295, 1303
(11th Cir. 2005), cert. denied, 546 U.S. 1034 (2005); IBP, Inc. v.
Glickman, 187 F.3d 974, 977 (8th Cir, 1999); Philson v. Goldsboro
Milling Co., Nos. 96-2542, 96-2631, 164 F.3d 625, 1998 WL 709324, at
*4.5 (4th Cir. Oct. 5, 1998) (unpublished table decision); Jackson v.
Swift Eckrich, Inc., 53 F.3d 1452, 1458 (8th Cir. 1995); Farrow v.
United States Dep't of Agric., 760 F.2d 211, 215 (8th Cir. 1985); Dedong
Packing Co. v. United States Dep’t of Agric., 618 F.2d 1329, 1336-37
(9th Cir. 1980), cert. denied, 449 U.S. 1061 (1980); and Pac. Trading
Co. v. Wilson & Co., 547 F.2d 367, 369-70 (7th Cir. 1976).32

The Terry court also referenced directly the agency’s participation in the case
as amicus stating:

In this appeal, Terry, joined by amicus curiae United States
Department of Agriculture (“USDA”), secks to persuade us to adopt the
decidedly minority view embraced by some district courts and
vigorously articulated by Judge Garza, along with six of his colleagues,
in his dissenting opinion in Wheeler. See Wheeler, 591 F.3d at 371
(Garza, J., dissenting). ... Ultimately, Terry and the USDA would have
this court deviate from the course taken by the seven other circuits

that have spoken on this issue, thus creating a conflict. We decline to
do s0.32

The Terry court found that “the rationale employed by our sister
circuits is well-reagoned and grounded on sound principles of statutory
construction. Moreover, under the fundamental principle of stare decisis, we
deem the construction of this nearly 90-year-old statute to be a matter of
settled law. We therefore join these circuits and hold that in order to succeed

32 Terry at 277,
33 Terry at 277-278.
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on a claim under §§ 192(a) and (b) of the PSA, a plaintiff must show an
adverse effect on competition.”34

The agency’s blatant disregard for the holdings in the extensive case
law and its misplaced reliance on report language and dissents in one of
those cases is the definition of arbitrary and capricious under the
Administrative Procedure Act.

Proposed Section 201.3(c) does not reflect a Longstanding Agency
Interpretation of the Packers and Stockyards Act.

The proposal is far reaching and several of the provisions are legally
suspect. That conclusion is especially true with respect to proposed section
201.3(c), which reads as follows.

(c) Scope of Sections 202(a) and (b) of the Act. The appropriate
application of section 202(a) and (b) of the Act depends on the
nature and circumstances of the challenged conduct. A finding
that the challenged act or practice adversely affects or is likely
to adversely affect competition is not necessary in all cases.
Conduct can be found to violate section 202(a} and/or (b) of the
Act without a finding of harm or likely harm to competition.

This proposed subsection conflicts not only with extensive judicial precedent
requiring that private plaintiffs and the agency demonstrate harm or likely
harm to competition to prevail in a PSA case brought under section 202(a) or
(b), but 1t is at odds with previous agency positions.

In the preamble the agency contends that it has “consistently taken
the position that, in some cases, a violation of section 202(a) or (b) can be
proven without proof of predatory intent, competitive injury, or likelihood of
injury.”8% Indeed, the agency goes on to say “[TThe longstanding agency
position that, in some cases, a violation of section 202{a) or (b) can be proven
without proof of likelihood of competitive injury is consistent with the
language and structure of the P&S Act, as well as its legislative history and
purposes,”38

34 Terry at 279.
35 75 Fed. Reg. 35338, 35340 (June 22, 2010).
36 Jd.

11
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That assertion is at odds, however, with a 1997 agency report
responding to a petition submitted by the Western Organization of Resource
Councils (WORC).37 In its response to WORC GIPSA wrote:

In order to prohibit activities of the packers through regulation
or to file a complaint citing a violation of section 202, the
Department must develop evidence that the packers have either
predatory intent or that there is the likelihood that the
complained of activity will result in injury.38

That the reference to injury means injury to éompetition is confirmed in the
next sentence in which the report states:

Case precedent supports this statement of the Secretary’s
authority to regulate packer activities. As the Armour court
gtates: The clearer the danger of the [likelihood of competitive
injury|, as when competitors conspire to eliminate the
uncertainties of price competition, the less important is proof of
[predatory intent]. Conversely, the likelihood of injury arising
from conduct adopted with predatory purpose is so great as to
require little or no showing that such injury has already taken
place. Armour, 402 F.2d 717. ... Therefore, to satisfy the Armour
test, WORC would have to estabhsh a violation of the Act based
on evidence of the likelihood of injury.3®

In addition, the Eleventh Circuit also concluded that the government
had failed to establish that its interpretation was the Department of
Agriculture’s (USDA) “consistent view” of section 202(a).40 That the

7 Review of Western Organization of Resource Councils (WORC) Petition for Rulemaking,
Grain Inspection and Packers and Stockyards Administration, Packers and Stockyards
Programs, August 29, 1997 hitp.//archive.gipsa.usda,gov/psp/issues/worc_petition/worchmpg pdf.
(Attachmient A)

88y Id. at 15-16.citing OGC Memorandum to the Chief Economist, June 20, 1996, p. b
{Attachment 2).

89 Id. at 16. (Nmphasis added).

0 London, 410 I'.3d at 1304 n.7. Indeed, in In re IBP, Inc., 57 Agric. Dec. 1853 (1998), the
Judicial Officer held that a right of first refusal violated Section 202{a} precisely “because it
hald] the effect or potential effect of reducing competition.” 1998 WL 462705, at *34
femphasis added), rev’d, IBP, 187 I'.3d at 977 (holding that right of first refusal did not
violate Section 202(a) because it did not “potentially suppress or reduce competition
sufficient to be proscribed by the Act”) (emphasis added).

12
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government’s interpretation is a mere litigating position also means it is not
entitled to deference.4l

In short, as recently as 1997 the agency understood and accepted the
position that in order to prevail in a PSA case a plaintiff must demonstrate
injury or likelihood of injury to competition, which calls into question the
agency's assertion that the proposed rule reflects a “longstanding” GTPSA
interpretation of the PSA. Why the agency shifted its position to that posited
in the preamble is unknown and not explained by GIPSA.

The Proposed Rule Inappropriately Exceeds the Congressional
Mandate-in the Farm Bill.

_ As stated earlier, the Farm Bill directed the'Secretary of Agriculture to
promulgate rules that would establish criteria on several explicit topics.
Specifically, the Secretary was directed to develop criteria for determining:

(1) whether an undue or unreasonable preference or advantage
has occurred in violation of such Act;

(2) whether a live poultry dealer has provided reasonable notice
to poultry growers of any suspension of the delivery of birds
under a poultry growing arrangement;

(3) when a requirement of additional capital investments over
the life of a poultry growing arrangement or swine production
contract constitutes a violation of such Act; and

(4) if a live poultry dealer or swine contractor has provided a
reasonable period of time for a poultry grower or a swine
production contract grower to remedy a breach of contract that
could lead to termination of the poultry growing arrangement or
swine production contract.4?

! See Bowen v. Georgetown Univ. Hosp., 488 1.8, 204, 213 (1988) (‘Deference to what
appears to be nothing more than an agency's convenient litigating position would be entirely
inappropriate.”); see also Been, 495 ¥.3d at 1227 (“IUSDA’s position as stated in its amicus
brief [is entitled] little to no deference™).

42 Section 11006, Farm Bill.

13
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In addition, section 11005 of the Farm Bill amended the Act with respect to
production contracts, choice of law and venue, and arbitration and for that
reason the proposal includes proposed language concerning arbitration.

In contrast, several other provisions of the proposal were not mandated
nor authorized by the Farm Bill. Indeed, the concepts included in many of
these sections were considered by the House Committee on Agriculture, the
Senate Committee on Agriculture, Nutrition and Forestry, or both, and were
rejected or not included in the Farm Bill. In that regard, the provisions found
in sections 201.3, 201.94, 201.210, 201.212, 201.2138, and 201.214 are all
outside the scope of the Farm Bill mandate.

For example, proposed rule’s putative abolition of the competitive
injury requirement found in section 201.3 was included in a discussion draft
of Chairman Harkin’s markup of the Farm Bill, but subsequently deleted
from the bill offered to the Senate Agriculture Committee. Likewise, the
concepts in section 201.210 regarding fairness were included in Chairman
Harkin’s mark up of the Farm Bill and were removed in conference,
Similarly, the business justifications requirements in section 201.94 were
included in an amendment offered by Senator Tester on the Senate Floor
during the debate and vote on the Senate version of the Farm Bill. That
amendment was defeated.

That these concepts were considered by the Congress in its debate on
the Farm Bill and rejected or not included requires GIPSA to delete them and
implement the Farm Bill as Congress intended. That the agency would
usurp the will of Congress and seek to implement through the regulatory
process that which the elected officials in the Congress have rejected is at
odds with our system of government.

The Proposal Essentially Eliminates Preferences or Advantages that
Possess a Valid Business Justification and have, on Balance, No
Anticompetitive Effect.

Development of the criteria mandated by the Farm Bill concerning
section 202(b) must start with a review of the plain language of the statute,
In that regard, section 202(b) of the Act provides that

14
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“It shall be unlawful for any packer or swine contractor with
respect to livestock, meats, meat food products, or livestock products in
unmanufactured form, or for any live poultry dealer with respect to
live poultry, to: ...

(b) Make or give any undue or unreasonable preference or
advantage to any particular person or locality in any respect, or subject
any particular person or locality to any undue or unreasonable
prejudice or disadvantage in any respect; ...."43

Thus, the plain language of the Act contemplates that preferences or

~ advantages may be afforded to Livestock suppliers by a packer or swine
contactor, so long as those preferences or advantages are not "undue" or
"unreasonable." As a practical matter, this conclusion makes perfect sense.
A packer should be able to pay more, for example, for cattle that grade prime
than for cattle that grade select, because meat derived from a prime steer
generally has greater value than the meat from a select steer.. By structuring
payment terms to reward attributes that are desired by consumers, e.g.,
organic, grass fed, etc., packers are able to create incentives that benefit
everyone in the supply chain. The proposal, however, is crafted in a manner
such that a packer or swine contractor esgentially is precluded from
employing a preference or advantage that yields a social benefit (such as
preferred product characteristics, increased efficiency, lower transaction
costs, etc.).

_ In developing the proposal, GIPSA was not writing on a blank slate.
Courts have addressed the meaning of this statutory language in case law
- that extends over decades. This case law makes clear that a preference is
"undue" or "unreasonable" when (a) it has no valid business justification and
(b) it has, on balance, an anticompetitive effect.

The following discussion of section 202 (from the Seventh Circuit) is
illustrative.

Surely words such as ... "undue" and "unreasonable" in Section 202(b)
require some examination of the seller's intent and the likely effects of
its acts or practices under scrutiny, even though these tests under
Section 202(a) and (b) be less stringent than under some of the

47 11.8.C. 192(b), (Emphasis added).
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antitrust laws. These adjectival qualifications expressed in the
statutory language enjoin the Department and courts to apply a rule of

reason in determining the lawfulness of a particular practice under
Section 202(a) and (b) 44

The Seventh Circuit properly concluded that the packer's intent is one
legitimate factor to consider in determining whether a preference or
advantage is undue or unreasonable. The crucial issue with respéct to intent
is whether the packer made use of the preference or advantage in order to
achieve a valid business objective, such as improved quality, greater
efficiency, lower transaction costs, to meet competition, obtain a consistent
supply of livestock for a plant, or the like. The proposal as written, however,
does not contemplate this factor as a part of determining whether a
preference or advantage is “undue” or “unreasonable.”

Where there is no valid business justification for a preference, and the
preference has the effect of suppressing competition, it is illegal under section
202. As the Seventh Circuit explained, the "rule of reason" is the appropriate
screen to distinguish those preferences that have an anticompetitive effect.
The "inquiry mandated by the [r]ule of [r]eason is whether the challenged
agreement is one that promotes competition or one that suppresses
competition."45

The courts have already considered assertions that section 202
requires that all producers be treated the same, regardless of valid business
justifications that might warrant differences. Such assertions have been
emphatically rejected. A leading Eighth Circuit case contains this discussion:

Thus, their claim, in essence, is that § 202 of the PSA, 7 U.S.C. § 192,
statutorily creates an entitlement to obtain the same type of contract
that Swift Fckrich may have offered to other independent growers. We
are convinced that the purpose behind § 202 of the PSA, 7 U.S.C. §

192, was not to so upset the traditional principles of freedom of

contract. The PSA was designed to promote efficiency, not frustrate
it.46

14 Apmowr & Co, v, Unifed States, 402 F.2d 712717 (7th Cir. 1968) (emphasis added). Although in Armour
the focus was on the packer's behavior as a seller of meat, the same reasening and standards should apply to
the packer's behavior as a buyer of livestock.

16 National Society of Professional Engineers v. United States, 435 U.S, 679, 691 {1978),

16 Jackson v. Swift Eckrich, Ine., 53 F.3d 1452, 14568 (8th Cir. 1995).
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Indeed, the United States agreed with such an approach in its amicus
submission in a brief recently filed in Wheeler v. Pilgrim’s Pride Corp.
Specifically, the agency stated that."a primary. (but not sole) purpose of the
PSA was to foster competition and, for that reason, practices that have the
potential to enhance efficiency should not be condemned as 'unfair' under the
- PSA without consideration of competitive effects."47

A Rule of Reason Approach also Must Am)lv to Many Other
Components of the Rule.

A number of elements of the proposal fail to contemplate a rule of
reason approach. For example, section 201.218 involves contract termination
and providing a "reasonable time" to cure a breach of contract. Elements of
that section suggest that in no circumstance can a swine contractor or live
poultry dealer take immediate action to terminate a contract. Although
hopefully the circumstances where immediate termination is necessary do
not frequently arise, the criteria do not recognize that in some cases
immediate action is necessary and warranbed.

For example, many contracts include provisions allowing termination
of a contract if the grower is found to have violated applicable animal welfare
laws or if the grower fails to maintain the facilities in a manner such that the
welfare of the livestock or birds is at risk. Section 201.218(d) includes as one
of the criteria whether sufficient time has been afforded the grower to rebut
in writing the allegation in the notice that serves as the basis for the
termination and establishes a presumption that 14 days is necessary for the
grower to respond.. In the animal welfare circumstance discussed above, a
swine contractor or live poultry grower should not have to wait 14 days to
receive a response before taking action or risk being subject to a possible PSA
violation. Yet, the proposal contemplates just that result — to the detriment
of the livestock or birds in the care of the grower and the industry at large.*®
Similarly, other actions by growers may warrant immediate termination. In

47 Wheeler v. Pilgrim's Pride Corp., U S, Court of Appeals for the Fifth Circuit, No. 07 40651,
en Bane Brief for Amicus Curiae the United States, September 8, 2009,

8 Tndeed, public viewing of and reaction to past instances of undercover film footage taken by
animal rights organizations at a very small number of livestock and poultry producticn

. facilities documenting abuses by workers on those farms caused as much damage to the

packers and poultry processors to whom those growers supplied livestock or birds than it did
to the growers themselves.
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" short, the proposal’s 14 day time in subsection 201.218(d) should be
reconsidered.

Similarly, the agency should not establish "absolutes” in the rule
regarding when a capital investment requirement "constitutes a violation" of
the Act. A host of factors, such as technological advances or the development
of generally accepted best practices related to food safety or antmal welfare,
are part of the calculus that can dictate the need for additional capital
investment on the part of the grower. Such requirements must be considered
in the context of whether there is a legitimate business justification for the
- investment requirement. '

II. THE PROPOSAL WOULD RESULT IN CHANGES TO THE
LIVESTOCK AND MEAT INDUSTRY THAT THE GIPSA RTI
INTERNATIONAL STUDY FOUND HARMFUL TO PRODUCERS AND
CONSUMERS

The RTI International Study Warns of Severe Adverse Effects if -
Alternative Marketing Agreements are Reduced or Eliminated.

The 2002 Farm Bill authorized, and in 2003 Congress allocated monies
to GIPSA to conduct a study regarding the effects of what the agency defined
as “alternative marketing arrangements” (AMASs) on the livestock and meat
industries. RTT International (RTI) conducted the GIPSA Livestock and
Meat Marketing Study (GIPSA study), which was completed in 2007.4% As
the discussion below demonstrates, based on the GTPSA study’s conclusions,
the proposal, if finalized, would have a very adverse effect on the meat and
livestock industry. Livestock producers and consumers would suffer the
greatest adverse effects, with a lesser but still significant adverse economic
impact on packers and processors.

In its Assessment of the Livestock and Poultry Industries Fiscal
Year 2007 the agency recognized and discussed the GIPSA study and its
results. In that regard, the agency stated that “[T|he study addressed many
questions and concerns that have been raised about changes in the structure

4 GIPSA Livestock and Meat Marketing Study, prepared for Grain Inspection, Packers and
Stockyards Administration, prepared by RTI International (January 2007),
http:/farchive. gipsa.usda.gov/pspfissues/livemarketstudy/ILMMS Vol 1,pdf (Attachment B)
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and business practices in the livestock and meat industries.”®® That 2007
Report went on to say that the “study found that alternative marketing
arrangements provide net benefits to producers, packers, and consumers, and
that net economic losses would result from restrictions on the use of such
arrangements.”5%!

Significantly, GIPSA stated the following in its 2007 Report.

In particular, the study found that packers and consumers
receive better quality and more consistent product as a result of
alternative arrangements, and producers receive value for better
quality livestock. All parties are better able to set delivery/sale
dates. The arrangements help to stabilize the flow of supply,
and provide cost savings in sellers and buyers interactions to
arrive at a market price (i.e., the price discovery process). In
general, the use of alternative marketing arrangements provides
livestock buyers and sellers with improved risk management
options that lower costs or allow for the creation and capture of
greater value.52 '

Certain specifics in the GIPSA study also are worthy of agency
consideration regarding the proposed rule. In that regard, a fundamental
conclusion of the GIPSA study was that “[M]any meat packers and livestock
producers obtain benefits through the use of AMAs, including management of
costs, management of risk (market access and price risk), and assurance of
quality and consistency of quality.”5® Moreover, the GIPSA study concluded
that “[Iln aggregate, restrictions on the use of AMASs for gale of livestock to
meat packers would have negative economic effects on livestock producers
meat packers, and consumers.”54

50 Assessment of the Livestock and Poultry Industries Fiscal Year 2007 Report, United States
Department of Agriculture Grain Inspection, Packers and Stockyards Administration May

2008, p. 28-29. httyp://archive.gipsa.usda. gov/pubs/O'Yassessment pdf. (Attachment C)
51 Id. at 29,

52 Id. (Emphasis added).
53 GIPSA study, ES-3,
84 [d, (Emphasis added).
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With respect to fed cattle and beef, the study found that “beef
producers and packers interviewed believed that some types of AMAs helped
them manage their operations more efficiently, reduced risk, and improved
beef quality. Feedlots identified cost savings of $1 to $17 per head from
improved capacity utilization, more standardized feeding programs, and
reduced financial commitments required to keep the feedlot at capacity.”58
The GIPSA study stated that producers who use AMAs “identified the ability
. to buy/sell higher quality cattle, improve supply management, and obtain
better prices as the leading reasons for using AMAs.”56 Packers also benefit,
citing their top three reasons for using AMAs as 1) improving week-to-week
supply management, 2) securing higher quality cattle, and 3) allowing for
product branding in retail stores.57

Relevant to the impact of the proposed rule is RTT's conclusion about
“hypothetical” reductions in AMAs. Unfortunately, if the proposal as written
is finalized, the troubling reductions identified by RTI will not be
hypothetical - they will be real.

Specifically, RTI found that a reduction in AMAs would have “a
negative effect on producer and consumer surplus measures, Beef and cattle .
supplies and quality decreased and retail and wholesale beef prices increased
because of reductions in AMAs.”%8 Specifically, RTI found that the

short-run, long-run, and cumulative present value surplus for
producers and consumers associated with reduced AMA volumes
are all negative. Over 10 years, a hypothetical 256% restriction
in AMA volumes resulted in a decrease in cumulative present
value of surplus of - 2.67% for feeder cattle producers, — 1.35%
for fed cattle producers, — 0.86% for wholesale beef producers
(packers), and — 0.83% for beef consumers. A hypothetical 100%
restriction in AMA volumes resulted in a decrease in cumulative
present value surplus of — 15.96% for feeder cattle producers, -
7.82% for fed cattle producers, — 5.24% for wholesale beef
producers (packers), and — 4.56% for beef consumers.5?

56 Id. at £3-3. (Fmphasis added.)
56 Id. at KiS-4.

87 Id.

58 Id. at ES-8, (Emphasis added)
8 Id at BS at 8-9.
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In short, with respect to beef, RTI found that the net effect of
eliminating AMAs would be to reduce prices, quantities, and producer and
consumer surplus in almost all sectors of the industry - meaning that

“reducing the use of AMAs would result in economic losses for beef consumers
and the beef industry.”60

RTI drew similar conclusions regarding the adverse impact that
reducing or eliminating the use of AMAs would have with respect to hogs. In
that regard, RTI found that “AMAs are an integral part of hog producers’
selling practices and pork packers’ procurement practices”s! and that a
“higher proportion of AMA use is associated with higher quality pork
products.”62

As with cattle and beef, RTI examined hypothetical restrictions
regarding AMA use in the hog and pork industries and “found that hog
producers would loge because of the offsetting effects of hogs diverted from
AMAs to the spot market, consumers would lose as wholesale and retail pork
prices rise, and packers would gain in the short run but neither gain nor lose
in the long run.”% (Emphasis added.) RTI identified losses to producers and
consumers in every simulation scenario because of lost efficiencies associated
with reducing the proportion of hogs sold through contracts and/or packer
owned channels. RTI concluded that “[I}n all instances, the price spread
between farm and wholesale prices would be expected to increase because of
the net increase in the costs of processing. Moreover, wholesale, and hence
retail, prices would increase, causing pork to become more expensive for
consumers,”64

The Proposal Will Force Packers to Consider Reducing Markedly
Their Use of Marketing Agreements (Alternative Marketing
Arrangements) or Eliminating them Altogether

The RTI conclusions are both relevant and significant because many, if
not all, marketing agreements and forward contracts either may no longer be
used or they may be notably limited in their use if the proposed rule becomes

60 Id, at IS-9.

61 1d,

62 Id, at ©i8-12,

68 Jd. at £5-12-13.
84 Id. at £S5-13.
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final as written. The reasons for that conclusion are straightforward and
arise from the disincentives the proposal creates regarding the use of
marketing agreements,

First, the threat of liability facing packers from lawsuits that are likely
to be brought, either by GIPSA or by private plaintiffs, alleging violations of
the Act is markedly greater if proposed section 201.3(c) becomes final. As
discussed above in Section I, lessening the burden that a potential plaintiff
must meet to prevail in a PSA lawsuit and based on past experience may

- cause many packers to consider abandoning or significantly limiting the
number and types of marketing agreements they utilize simply to limit risk.
Past experience, e.g., Pickett v. Tyson Fresh Meats may cause packers to
consider limiting, if not abandoning wholly, the use of AMAs — however
specious the litigation.

Second, the breadth and ambiguity in the definition of “likelihood of
competitive injury” also makes the use of such ingtruments much more risky,
again because of the threat of litigation. That definition reads, in pertinent
part:

It also includes situations in which a packer, swine contractor,
or live poultry dealer wrongfully depresses prices paid to a
producer or grower below market value, or impairs a producer's
or grower's ability to compete with other producers or
growers.., 65

This proposed definition is a backhanded attempt to satisfy the
statutory requirement identified by the eight federal circuits regarding
showing competitive injury or a likelihood of competitive injury. Elements of
the definition, however, are so vague and so broad that a packer will not be
able to make an informed decision regarding what must be done to comply.
This uncertainty is particularly applicable regarding the risks of litigation
attendant to using marketing agreements.

For example, under the proposed definition, it would be virtually
impossible for a packer to know whether having marketing agreements with
a particular producer or group of producers will be found to have “impaired”
the ability of a different producer, e.g., a producer who affirmatively chooses

65 75 Fed. Reg. at 35851, proposed 201.2(u) (Emphasis added).
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not to use such agreements or who does business with another packer, to
compete against the producers with whom the packer has such agreements.56
Similarly, a packer may elect to enter into marketing agreements with a
group of producers. At the same time the packer may choose not to enter into
the same agreement with other producers for legitimate business reasons,
e.g., poor herd management skills, history of peor performance, or the packer
simply has met all of its livestock needs. The definition’s ambiguity leaves
unclear whether the packer has impaired the ability of the producer with
whom it has no agreement to compete with those producers who have such an
agreement. If by not offering a marketing agreement to a producer the
packer is deemed to have impaired that producer’s ability to compete, that
producer could be in a position to assert he or she has demonstrated a
likelihood of competitive injury and prevail in a PSA because, as the agency
stated in the preamble, “any act that ...is likely to harm competition
necessarily violates the statute.”67

Finally, the last clause of the “likelihood of competitive injury”
definition is unacceptably vague. Specifically, the proposed definition would
find a likelihood of competitive injury in a situation in which a packer
impairs “a producer's or grower's ability to receive the reasonable expected
full economic value from a transaction in the market channel or
marketplace.” (Emphasis added.) Absent is any explanation in the preamble
of what the agency means by the phrase “reasonable expected full economic
value.”68 Against this vague and unintelligible standard, the packer in both
of the fact examples discussed above will be at an unacceptable risk in a
lawsuit, In the first, the producer who sells on the cash market will
assuredly assert that his ability to receive the “reasonable expected full
economic value” was impaired by the packer’s use of marketing agreements
with other producers. In the second fact scenario, the producer who was
denied a marketing agreement will contend that his ability to receive the
“reasonable expected full economic value” was impaired because he was
denied such an agreement.

66 This scenario ig not hypothetical as the fact pattern of Pickett v. Tyson Fresh Meats is very
similar,

87 78 Fed. Reg. at 35341, (mphasis added).
% Tndeed, the preamble merely recites the language in the proposed rule (or does the rule

merely recite the language in the preamble?) in its attempt to explain what “likelihood of
competitive injury” is.
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In any of the circumstances discussed, and many others not discussed
in these comments given time and space constraints, packers will be at risk of
being sued successfully given the vagueness and breadth of the definition.
Given the history of jury awards in earlier cases, packers will be reluctant to
utilize marketing agreements in any meaningful way, to the detriment of
most producers and consumers. Companies may consider reacting as they
did in South Dakota and Missouri several years ago when those states
enacted laws prohibiting any discrimination (including reasonable
discrimination).

IT1. THE PRACTICAL IMPACT OF MANY PROVISIONS IN THE
PROPOSED RULE WILL ADVERSELY AFFECT THE LIVESTOCK
MEAT, AND POULTRY SECTORS.

The Definition of “Likelihood of Competitive Injury” is Unworkable
and Unconstitutionally Vague.

Subsection 201.2(u)’s definition of “likelihood of competitive injury” is
so vague that it is unworkable and contrary to law. Specifically, the
definition provides that “likelihood of competitive injury”

includes but is not limited to situations in which a packer, swine

-contractor, or live poultry dealer raises rivals’ costs; improperly
forecloses competition in a large share of the market through
exclusive dealing; restrains competition among packers, swine
contractors, or live poultry dealers; or represents a misuse of
market power to distort competition among other packers, swine
contractors, or live poultry dealers. It also includes situations in
which a packer, swine contractor, or live poultry dealer
wrongfully depresses prices paid to a producer or grower below
market value, or impairs a producer’s or grower’s ability to
compete with other producers or growers or to impair a
producer’s or grower’s ability to receive the reasonable expected
full economic value from a transaction in the market channel or
marketplace. (Emphasis added.)
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