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| am an attorney and a shareholder of Hitesman & Wold, P.A., an employee benefits law firm located in
Minneapolis, Minnesota. My law practice focuses almost exclusively on employee benefits. Over the past year,
much of my work has related to the Patient Protection and Affordable Care Act (“PPACA”).

After passage of PPACA, Darcy Hitesman (the other shareholder of Hitesman & Wold, P.A.) and | devoted a
significant amount time reviewing and studying the legislation to determine its impact on our clients. Those
clients include employers that sponsor group health plans, insurance companies that issue group health
insurance, and service providers that provide insurance brokerage, consulting, and claims administration
services to employers and their group health plans. Much of our efforts to become knowledgeable regarding
PPACA’s requirements focused on reviewing the regulatory guidance issued pursuant to the legislation.
Accordingly, after PPACA was enacted, we closely monitored the issuance of regulations and other guidance by
the respective agencies.

In addition to studying the legislation, much of my firm’s work in the last year has involved advising clients
regarding the requirements of PPACA and assisting them with compliance. As part of that work, | have had
experience assisting group health plans (including a group health plan sponsored by the City of Cottage Grove,
Minnesota) request waivers from the annual limit restrictions contained in Section 1001 of PPACA. | am
presenting testimony regarding these waivers, including the process for obtaining them.

Shortly after their issuance on June 28, 2010, | became aware of and reviewed the interim final regulations
issued by the Internal Revenue Service (IRS), Department of Labor (DOL), and Department of Health and Human
Services (HHS) under PPACA’s provisions relating to preexisting condition exclusions, lifetime and annual limits,
rescissions, and patient protections. At the time, | noted that the regulations gave authority to the Secretary of
HHS to establish a program to provide waivers from PPACA’s annual limit restrictions. This provision was
noteworthy because | work with several employers that sponsor limited benefit plans. PPACA’s annual limit
restrictions were of special concern to employers that sponsor limited benefit plans because typically a key
feature of a limited benefit plan is a fairly low (in comparison to traditional major medical plans) annual limit on
benefits." The possibility of a waiver program was welcome news to these employers because it would allow
them to continue to sponsor these plans at least on a temporary basis.

Another significant aspect of the regulations was the treatment of health reimbursement arrangements (HRAs).
HRAs are defined contribution, account-based group health plans that reimburse medical expenses incurred by

! This feature allows plan sponsors to keep the cost of coverage under the limited benefit plan low in comparison to the
cost of traditional major medical coverage.



employees and their dependents.> HRAs include a variety of plan designs — they may be used to supplement
other group health coverage by reimbursing out-of-pocket medical expenses not reimbursed by the other plan,
to provide funds for post-employment health expenses, to provide benefits in lieu of traditional group health
plan coverage, etc. In general, HRAs are group health plans subject to PPACA although, depending on the plan
design, some HRAs are exempt from most of PPACA’s requirements.> A significant number of our clients
sponsor, or work with employers who sponsor, HRAs.

The annual and lifetime limit restrictions were of special interest to me due to their impact on HRAs. By
definition, the benefits provided by an HRA are limited by the contributions made to the plan by the employer
(that is the reason HRAs are considered defined contribution plans). Accordingly, the amount of benefits or
reimbursements an HRA participant may receive during a year is generally limited by the amount in the
participant’s account at the beginning of the year plus the additional contributions allocated to the account
throughout the year. It appeared, therefore, that all HRAs impose an annual limit on benefits that would be
subject to the new annual limit restrictions. Because an HRA could not comply with the annual limit restrictions,
my clients and | were interested to learn whether the agencies had exempted HRAs from them.

The agencies did, in fact, provide an exemption for two categories of HRAs (that were not already exempt): (1)
those “integrated” with another group health plan and (2) those that constitute flexible spending arrangements
under Section 106 of the Internal Revenue Code. With respect to other HRAs (such as “stand-alone” HRAs that
are not retiree-only), the agencies requested comments regarding application of the annual and lifetime limit
restrictions. Although the regulations created the possibility that the annual limit restrictions would apply to
some HRAs, my expectation was that, before the annual limit restrictions became effective, the agencies would
issue additional guidance regarding the application of the rules to these other HRAs.

I subscribe to several services that provide daily or weekly updates regarding developments in employee benefit
law. In addition, Darcy Hitesman is an author and speaker for the Employee Benefits Institute of America. From
these sources, | became aware in September, 2010, that HHS had established the waiver program and issued
guidance regarding applying for waivers. ‘

In late October, my firm began to focus on the need for some of our clients to apply for waivers because the lack
of additional guidance from HHS regarding HRAs.* There was an initial question of whether waivers were
available for HRAs. The HHS guidance from September did not address this issue. The guidance referred to
limited benefit plans and mini-med plans, but was silent regarding HRAs. To seek some clarification, my firm
contacted HHS and inquired whether HRAs were eligible for the waivers. We were informed that HRAs were
eligible.” We then distributed a communication to all of our clients recommending they should consider seeking
a waiver from the annual limit restrictions for their HRAs.

| and my firm have assisted (directly or indirectly)® numerous HRAs seek and obtain waivers (including an HRA
sponsored by the City of Cottage Grove, Minnesota). At this time, we have also assisted one limited benefit plan

ZA participant’s HRA account balance may carry over from year to year.

3 Exempt HRAs include HRAs that are exempt from HIPAA, including retiree-only HRAs and HRAs that constitute HIPAA
excepted benefits.

* The annual limit restrictions were/are applicable as of the first plan year beginning on or after September 23, 2010.

® To the extent there was still a question whether HRAs were considered to be subject to the annual limit restrictions, HHS's
response to our inquiry.confirmed that HRAs are subject to the restrictions.

®In some cases, we prepared and submitted the application on behalf of the employer sponsoring in the plan. In other
cases, we prepared a template application for use by our clients who provide services to employers (e.g.,
brokers/consultants and third party administrators) who in turn made the template application available for use by their
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obtain a waiver and expect to assist several more with their applications for the waiver. To my knowledge, none
of the applications with which | provided assistance (directly or indirectly) have been formally denied. However,
they have not all been issued. Furthermore, | have encountered several issues or difficulties with the process.

As mentioned above, it was not clear whether HRAs were even eligible for waivers. Neither the regulations nor
the HHS guidance regarding the waiver program mentioned HRAs. As a result, many employers were surprised
to learn that they could (and should) apply for a waiver. HHS's failure to clearly address the availability of
waivers for HRAs likely resulted in many sponsors of HRAs not requesting a waiver.

A significant issue faced by many employers who sponsor HRAs was whether a waiver is needed for their
particular HRA. The interim final regulations provided an exemption from the annual limit restrictions for HRAs
that were “integrated” with other group health plan coverage. However, the regulations did not define the term
“integrated” or otherwise describe the concept of an integrated HRA. Although many HRAs are provided in
conjunction with other coverage (e.g., the expenses that are reimbursable under the HRA are expenses that
would be covered under the medical plan but for the cost-sharing requirements), without any guidance from the
agencies regarding what constitutes an integrated HRA, in many cases employers had to guess whether their
HRAs are integrated. We took a conservative position on this issue, recommending a waiver be obtained unless

the HRA was part of the other group health plan and all participants of the HRA were also covered under the
other group plan.

Even after applications were filed for HRAs, HHS did not provide any assistance with this issue. In many cases,
upon receiving a waiver application for an HRA, HHS would send a form response reminding the applicant that
no application was needed if the HRA was integrated. However, this response provided no further guidance
regarding what HHS considered to be an integrated HRA and HHS would not comment further when asked for
additional guidance.

Another issue arose with respect to the content of the application. The HHS guidance released in September
regarding the waiver program contained few details regarding the information that was required as part of the
application and no application form was provided. Although we were able to put together an application that
we thought satisfied the requirements of the program, in most cases HHS requested additional information
before it considered the application to be complete.

In some cases, HHS responded by requesting an entirely new application be completed. For most of the
applications with which we provided assistance, the filing deadline was December 1, 2010. HHS released an
application form on or about December 8, 2010. Even though no such application form was available at the
time they filed their applications, many employers were asked to complete the new application form.” This
requirement added to the time and expense incurred by employers to obtain the necessary waiver.

Another issue that some of our clients encountered was that HHS allowed another party to withdraw their
applications. In Minnesota, the state retirement system (Minnesota State Retirement System or MSRS) has
established an HRA called the Health Care Savings Plan. The Health Care Savings Plan is administered by MSRS
and funded through a trust established by MSRS. However, governmental employers in the state (e.g., cities,
counties, school districts) decide on an individual basis whether to participate in the plan and choose or

clients. In the latter case, | was typically consulted with respect to any questions or requests made by HHS with respect to
an application submitted by the employer.
7| assisted with the completion of this form in several cases.



establish some of the particular terms of their plan.® We recommended that employers participating in the
Health Care Savings Plan should obtain a waiver with respect to their participation in the plan. In several (but
not all) of these cases, HHS appeared to take the position that MSRS was the proper party to submit the
application and contacted MSRS. MSRS informed HHS that the Health Care Savings Plan did not need a waiver
because it was exempt.’ As a result, it is my understanding that HHS treated the employer’s application to have
been withdrawn based solely upon the request of MSRS (i.e., without the employer’s consent).*

Some type of relief from the annual limit restrictions is needed. Because the agencies did not delay the effective
date of the rules as they did for another PPACA requirements (e.g., the nondiscrimination requirements for fully
insured plans), if a plan is subject to the annual limit restrictions and did not obtain a waiver, the plan is out of
compliance and the employer is subject to penalties.

For HRAs, relief should be provided in the form of non-enforcement pending further guidance. Although some
employers requested waivers, many employers likely did not request a waiver either because they were
unaware of the need to obtain a waiver for an HRA or because they took an aggressive approach and treated
their HRAs as integrated HRAs, despite the lack of a definition of “integrated.” Other employers sought the
waiver, but had their application withdrawn for them. The waiver process is inefficient and, in some cases,
inconsistent. A uniform non-enforcement position pending guidance would put all HRA sponsors in the same
position while we await additional guidance regarding whether all HRAs are exempt from the annual and

lifetime limit restrictions. If no such exemption is provided by the agencies, legislation should be passed
providing the exemption.

For employers that sponsor limited benefit plans or mini-med plans, ongoing relief from the annual limit
restrictions is needed, whether in the form of waivers or a non-enforcement position. Under PPACA, the limited
benefit plan or mini-med plan will eventually need to be eliminated. Employers need to time to determine
whether to replace those benefits with PPACA-compliant benefits or to not provide benefits to the employees
who in the past have been offered the limited benefit or mini-med plan.

I recognize that the agencies, including HHS, have a difficult task implementing PPACA. Employers that must
comply with the law also have a difficult task ensuring they are in compliance. My hope is that my testimony
about our experience with respect to waivers from the annual limit restrictions will lead to a better process so
that all employers are treated fairly and are able to be in compliance.

Respectfully submitted,

Jelt o7~ Lo

Scott A. Wold

® For example, individual employers decide who will participate and the levels of contribution. In addition, each employer is
responsible for many of the plan sponsor responsibilities including nondiscrimination testing, application of COBRA,
calculation and reflection of GASB liabilities, etc.

° MSRS reportedly informed HHS that the Health Care Savings Plan is a retiree-only plan and, therefore, exempt. However,
the terms of the Health Care Savings Plan allow current employees to receive benefits from the plan in certain cases. See
http://www.msrs.state.mn.us/hcsp/reimb.htmls.

)t is also our underétanding that the employer was not informed of the withdrawal or the basis for it. Only upon follow
up with respect to the status of the requested waiver was the employer informed by HHS of this information.
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Practice Description

Employee Benefits. Broad based experience including day to day counseling, document
drafting, handbook review, contract negotiation, merger/acquisition transactions, and agency
representation. Advise regarding compliance with various laws, including the Employee
Retirement Income Security Act of 1974 (ERISA), Consolidated Omnibus Budget Reconciliation
Act of 1985 (COBRA), Internal Revenue Code of 1986 (Code), and state employment, licensure
and insurance laws. Representation primarily of employers, participating employers, plan
sponsors, and third party service providers. Representation of private sector (for profit and not
for profit) entities and Minnesota public sector entities, including assistance with labor
negotiations. Representation with respect to various aspects of qualified plans (e.g., 401(k),
403(b), defined benefit (single employer, multiple employer and multi-employer), money
purchase pension, profit sharing), welfare plans (e.g., health (medical, dental, vision, employee
assistance) including continuation and conversion requirements under COBRA and applicable
state law, disability, life including continuation and conversion requirements under applicable
state law, accidental death and dismemberment, severance, travel), cafeteria plans, and
miscellaneous fringe benefits (e.g., vacation donation, qualified parking, educational assistance,
outplacement, relocation, non-cafeteria plans).

Public Sector Benefits. Advise public sector entities (e.qg., cities, counties, school districts,
unions, insurance committees) regarding compliance with federal law in light of applicable state
law, including drafting and review of plan documentation, personnel policies, and collective
bargaining agreements. Benefits include deferred compensation (e.g., Section 457 plans, Section
401(a) plans, Section 403(b) plans), retiree health benefits (e.g., HRAs, GASB 45 liability), and
active employee benefits (e.g., cafeteria plans, self-insured and insured medical plans, HRAs,
consumer driven health models, severance, conversion programs). Particular emphasis on HRAs
funded through a trust (e.g., Section 115 integral part trust, Section 501(c)(9) VEBA).

Patient Protection and Affordable Care Act (PPACA). Advise regarding compliance with
law, including preparation of plan amendments, notices, and program applications. Provide
PPACA compliance seminars and training.

Health Insurance Portability and Accountability Act of 1996 (HIPAA). Advise regarding
compliance with federal law and coordination with applicable state law, including preparation of
HIPAA policies and procedures, privacy notices, and business associate agreements. HIPAA
compliance advice provided for both employee plans and health care providers. Provide HIPAA
compliance seminars and training.

Family and Medical Leave Act (FMLA). Advise regarding compliance with federal law and
coordination with applicable state law, including preparation of FMLA policies, revisions to benefit
programs to coordinate with FMLA policy, and coordination with other leave programs (e.g., short
term disability, sick leave, vacation, unpaid leaves) including workers compensation.



Bar Admissions:

Minnesota, 1994

U.S. District Court of Minnesota, 1994
U.S Court of Appeals 8™ Circuit, 1997
U.S. Supreme Court, 1997

Education:

Southern Methodist University School of Law, Dallas, Texas, 1994

J.D., Doctor of Jurisprudence

Honors: Cum Laude, Order of the Coif

SMU Law Review Association: Member, 1992-1993, Leading Articles Editor, 1993-1994
Bethel College, St. Paul, Minnesota, 1991

B.A., Bachelor of Arts
Honors: Cum Laude

Published Works:

Contributor to League of Minnesota Cities January 2005 HR Update, /mplementing New Benefit
Programs.

Comment, International Travelers and Shippers Beware: Is Anyone Liable When Customs Agents
Damage Property?, 19 J. Air L. & Com. 493, 1994

Speaking Engagements:
Legal Audiences

Minnesota Continuing Legal Education; State and Federal Continuation Requirements: A Process
for Compliance; November 18, 2009.

Non-Legal Audiences

EideBailly Employee Benefits, Webinar Series: NMew Non-Discrimination Rules For Fully Insured
Health Plans, February 16, 17, 22, 24, 2011.

North Star Chapter, Society of Human Resource Management: Health Care Reform: “/n Your Face
and At a Distance,” November 10, 2010.

EideBailly Employee Benefits, Webinar Series: Health Care Reform Impact on Cafeteria Plans,
September 28, October 7, October 12, 2010.

Next Generation Enrollment, Inc.: HIPAA Breach Notifications, October 14, 2009.
Financial Concepts, Inc.: COBRA Subsidy “Benefits Bailout,” March 10, 2009.

Next Generation Enrollment, Inc.: COBRA Subsidy “Benefits Bailout,” March 4, 2009.



Gallagher Benefit Services, Webinar: “Point A to Point B: The “Process” of 403(b) Compliance,”
March 13, 2008.

Minnesota Association of Health Underwriters (MAHU): Cafeteria Plan Proposed Regulations,
December 4, 2008.

City of Fridley: Post-Employment HRAs, June 26, 2007.
EideBailly Employee Benefits: COBRA Nuances to Manage, October 26, 2006.

Minnesota Associates of School Business Officials (MASBO); Winter Conference, Employee
Benefits — ERISA and non-ERISA Nondiscrimination Testing, February 3, 2006.

Hanratty & Associates; HIPAA Portability: Understanding the New Rules, January 18, 2006.

CBIZ Benefits and Insurance Services, COBRA Seminar: “Are You Lost in the Jungle of COBRA
Compliance;” July 28, 2005; Minneapolis, MN.

Region 1: “GASB OPEB: Putting the Puzzle Pieces Together,” February 10, 2005.

Minnesota Government Finance Officers Association, 2004 Annual Conference; “GASB OPEB:
The Pieces of the Puzzle,” September 23, 2004.

Minnesota Counties Insurance Trust Employee Benefits Workshop. “How to Implement a Medical
Benefits Alternative that Fits Your Needs” and “HIPAA Housekeeping,” June 24, 2004.

City of Brooklyn Park: “HIPAA Privacy Compliance: Are You In or Out?’ January 23, 2004.

Honors and Awards:
2005 and 2006 Super Lawyer designation by Journal of Law and Politics.

2002 Rising Star designation by Journal of Law and Politics.
Community Service and Professional Organizations:

Park Avenue Youth and Family Services, Board of Directors, Secretary.
Peace and Hope International, Board of Directors, Treasurer.

Park Avenue Youth and Family Services and Volunteer Lawyers Network Walk-In Legal Clinic,
Volunteer.

Hennepin County Bar Association, Member.

Minnesota State Bar Association, Member.
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Name: Scott A. Wold

1. Please list any federal grants or contracts (including subgrants or subcontracts) you have received since October 1, 2008, Include
the source and amount of each grant or contract.

None.

2. Please list any entity you are testifying on behalf of and briefly describe your relationship with these entities.

Hitesman & Wold, P.A. - employee and shareholder

3. Please list any federal grants or contracts (including subgrants or subcontracts) received since October 1, 2008, by the entity(ies)
vou listed above. Include the source and amount of each grant or contract.

None.
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