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OPERATION FAST AND FURIOUS: RECKLESS
DECISIONS, TRAGIC OUTCOMES

WEDNESDAY, JUNE 15, 2011

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
2154, Rayburn House Office Building, Hon. Darrell E. Issa (chair-
man of the committee) presiding.

Present: Representatives Issa, McHenry, Jordan, Chaffetz, Mack,
Walberg, Lankford, Amash, Buerkle, Gosar, Labrador, Meehan,
Desdarlais, Gowdy, Ross, Guinta, Farenthold, Kelly, Cummings,
Towns, Maloney, Kucinich, Tierney, Clay, Lynch, Connolly,
Quigley, and Yarmuth.

Staff present: Linda Good, chief clerk; Molly Boyl, parliamen-
tarian; Steve Castor, chief counsel, investigations; Carlton Davis,
Henry J. Kerner, Jessica L. Laux, counsels; Kate Dunbar, staff as-
sistant; Jean Humbrecht, professional staff member; Ashok M.
Pinto, deputy chief counsel, investigations; Jonathan J. Skladany,
senior investigative counsel; Beverly Britton Fraser, Justin Kim,
Scott Lindsay, Donald Sherman, and Carlos Uriarte, minority
counsels; Kevin Corbin, minority staff assistant; Ashley Etienne,
minority director of communications; Jennifer Hoffman, minority
press secretary; Carla Hultberg, minority chief clerk; Chris Knauer,
minority senior investigator; Dave Rapallo, minority staff director;
and Susanne Sachsman Grooms, minority chief counsel.

Chairman IssA. The committee will come to order.

We exist to secure two fundamental principles: First, Americans
have a right to know that the money Washington takes from them
is well-spent. And, second, Americans deserve an efficient, effective
government that works for them. Our duty on the Oversight and
Government Reform Committee is to protect these rights. Our sol-
emn responsibility is to hold government accountable to taxpayers,
because taxpayers have a right to know what they get from their
government. We work tirelessly, in partnership with citizen watch-
dogs, to deliver the facts to the American people and bring genuine
reform to the Federal bureaucracy.

The mission of the Bureau of Alcohol, Tobacco, and Firearms is
to protect our communities from violent criminals, criminal organi-
zations, and the illegal use and trafficking of firearms. Since the
Gun Control Act of 1968, the ATF has been organized as a unique
law enforcement agency that Americans could trust to reduce the
illegal transfer of guns into the hands of criminals.
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Today’s hearing concerns a breach of that trust that has left
countless innocent Mexican citizens and at least one Federal Bor-
der Patrol agent dead.

In 2009, the ATF began allowing straw purchasers to walk guns
into Mexico, believing that this initiative would help them track
the use of firearms by higher-ups within the Mexican drug cartels.
Guns instead were being seized and allowed to cross the Mexican
border without the knowledge of the Mexican Government. This ef-
fort failed.

Over strong objections of the ATF field agents, the program con-
tinued. And approximately 2,000 AK-47s and derivatives, and
some .50-caliber sniper rifles and others, and 10,000 or more
rounds of live ammunition went into the arsenals of the Mexican
drug lords.

Despite these strong objections by field agents, Operation Fast
and Furious continued. And not only did it continue, but those at
the highest level of ATF showed great interest in the program. A
document, displayed on the screen now, shows that two of the most
senior leaders in ATF, Acting Director Kenneth Melson and Acting
Deputy Director Billy Hoover, were being briefed weekly on Fast
and Furious. The documents show that both Melson and Hoover
were keenly interested in the case and updates.

A second document shows Deputy Assistant Director for Field
Operations William McMahon was so excited about Fast and Furi-
ous that he received a special briefing on the program in Phoenix
scheduled a mere 45 minutes after his plane landed.

A third and perhaps the most disturbing document, indicates
that Acting Director Melson was very much in the weeds with Op-
eration Fast and Furious. After a detailed briefing on the program
at the ATF field division, Acting Director Melson had a plethora of
follow-up questions that required additional research to answer.
And as documents indicate, Mr. Melson was interested even in re-
ceiving the IP address for hidden cameras located inside cooper-
ating gun shops. With this information, Acting Director Melson was
able to sit at his desk in Washington and, himself, watch a live
feed of straw buyers entering the gun stores and purchasing dozens
of AK—47 variants.

Earlier this month, the Mexican Government reported that more
than 34,000 lives have been lost in the 4% years, and scores of oth-
ers remain missing. Last year, 111 U.S. citizens were killed in
Mexico, which has been the most violent year in the drug war’s his-
tory, according to the U.S. State Department.

When Senator Chuck Grassley, who we welcome here today, and
I first learned about Operation Fast and Furious earlier this year,
we were both shocked that such a brutal and reckless, and bla-
tantly reckless, program had ever been conceived, authorized, or
executed by Federal law enforcement. Candidly, at first I believed
that it had to be, as it was being alleged, an operation that was
a few loose cannons and could not have been possibly properly
briefed.

Last night, Senator Grassley and I released a joint report from
the investigation entitled, “Operation Fast and Furious: Accounts
of the ATF Agents.” After these accounts, after the many deposi-
tions that have been taken, the witnesses that have come forward,



3

the whistleblowers, if you will, it is now clear this was not rogues
at a local level—just the opposite. What we find is that people at
the local level overwhelmingly objected to this program but were
assured that it was approved at the highest levels.

Today, we will hear from the family of Agent Terry about how
Fast and Furious devastated their lives. And we will hear from
ATF agents who saw the risk, opposed the program, and have come
forward to tell the American people what happened.

The American people have a right to know the facts about Oper-
ation Fast and Furious, and Congress has a responsibility to find
and reveal those facts. Thus far, more than 30 Democratic House
Menﬁbers have joined Senator Grassley and myself in calls for the
truth.

I hope this will continue to be a bipartisan effort. I believe that
in spite of slowness to react by the administration, there has now
become a focus on getting the truth out in a more timely fashion,
allowing the families to understand how it happened, and hope-
fully, working together with Senator Grassley and this committee,
to ensure it never happens again. That includes holding those
whose judgment was so poor accountable.

And, with that, I recognize the ranking member for his opening
statement.

[The prepared statement of Chairman Darrell E. Issa follows:]
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Hearing on “Operation Fast and Furious: Reckless Decisions, Tragic Outcomes”
June 15, 2011
" Chairman Issa Opening Statement

o The mission of the Bureau of Alcohol, Tobacco, and Firearms is to protect our
communities from violent criminals, criminal organizations, and the illegal use and
trafficking of firearms.

* Since the Gun Control Act of 1968, the ATF has been organized as a unique law
enforcement agency that Americans could trust to reduce the illegal transfer of guns into
the hands of criminals.

o Today’s hearing concerns a breach of that trust that has left countless innocent Mexican
civilians — and at least one federal border agent - dead.

s In 2009, ATF began allowing straw purchasers to “walk” guns into Mexico, believing
that this initiative would help them track the use of firearms by higher-ups within the
Mexican drug cartels. Guns, instead of being seized, were allowed to cross the U.S.
border into Mexico without the knowledge of the Mexican government.

* Over the strong objections of ATF field agents, the program continued and approximately
2,000 AK-47 derivatives, similar types of weapons, and tens of thousands of rounds of
live ammunition are in the arsenals of Mexican drug lords.

¢ Despite these strong objections by Field Agents, Operation Fast and Furious continued.
And not only did it continue, but those at the highest level of ATF showed great interest
in the program.

* A document displayed on the screen now shows that the two most senior leaders in ATF,
Acting Director Kenneth Melson, and Acting Deputy Director Billy Hoover, were “being
briefed weekly on” Fast and Furious. The document shows that both Melson and Hoover
were “keenly interested in case updates.”

¢ A second document shows that Deputy Assistant Director for Field Operations William
McMahon was so excited about Fast and Furious that he received a special briefing on
the program in Phoenix - scheduled for a mere 45 minutes after his plane landed.

® A third - and perhaps the most disturbing - document indicates that Acting Director
Melson was very much in the weeds with Operation Fast and Furious. After a detailed
briefing of the program by the ATF Phoenix Field Division, Acting Director Melson had
a plethora of follow-up questions that required additional research to answer. As the
document indicates, Mr. Melson was interested in the IP Address for hidden cameras
located inside cooperating gun shops. With this information, Acting Director Melson
was able to sit at his desk in Washington and — himself — watch a live feed of the straw
buyers entering the gun stores to purchase dozens of AK-47 variants.

* Earlier this month, the Mexican government reported that more than 34,000 have died in
the last 4 %2 years. Scores of others remain missing. Last year, 111 U.S. citizens were
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killed in Mexico, which has been the most violent year in the drug war according to the
U.S. State Department.

When Senator Chuck Grassley — who we welcome today -- and 1 first learned about
Operation Fast and Furious earlier this year, we were both shocked that such a blatantly
reckless program was ever conceived, authorized, or executed by a federal law
enforcement agency.

Last night, Senator Grassley and I released a joint report from the investigation, entitled:
Operation Fast and Furious: Accounts of ATF Agents.

Today, we will hear from the family of Agent Terry about how Operation Fast and
Furious devastated their lives. And we will hear from ATF agents who saw the risk,
opposed the program, and have come forward to tell the American people what
happened.

The American people have a right to know the facts about Operation Fast and Furious,
and Congress has a responsibility to find those facts. Thus far, more than 30 Democratic
House Members have joined Senator Grassley and me in calls for the truth.

1 hope that this bipartisan oversight effort will shed truth on this reckless program, hold
those responsible to account for their decisions, and ultimately correct serious flaws in
the Department of Justice so that this mistake isn’t repeated.
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Mr. CuMMINGS. Thank you very much, Mr. Chairman. And I
thank you, Mr. Chairman, for holding this hearing.

I would like to start by saying a few words directly to the mem-
bers of the Terry family who are here today. Over the past week,
my family suffered a horrific tragedy that, in some ways, is similar
to your own.

Nobody can really know how that feels until they go through it
themselves. On the one hand, you want the criminals who did this
to be brought to justice as fast as possible. You want them pun-
ished for what they did, for who they took from you. On the other
hand, that is after the fact. It simply will not bring them back. So
you also want answers. You want to know whether something
could have been done to prevent their death, and you want to pre-
vent it from happening to anyone else in the future.

I want to tell you that I know how you feel, and I want to help
as much as I can. Of course, we want the prosecutors to succeed
in bringing the perpetrators to justice. You also deserve direct and
straightforward answers from your government. Working together,
we can and must achieve both of these goals. And so I thank you
for being here today.

Now, let me welcome Senator Grassley. Your reputation as a de-
fender of good government transcends party lines. I have always
been impressed by your determination, and I welcome you here
today.

And you said something in your statement, in your written state-
ment, that I totally agree with and I want to reiterate. You said,
“Any attempt to retaliate against them,” speaking of the ATF offi-
cers, “for their testimony today would be unfair, unwise, and un-
lawful.” And I am here to say that I have always taken that posi-
tion, and I share that view with you, and I will work with you to
make sure that does not happen. And I am sure it won’t.

Let me also welcome the ATF agents who are here to provide
their testimony. It is not easy to testify before Congress under nor-
mal circumstances, but it is even more difficult when you are testi-
fying about allegations involving your own agency. That is tough.
Nevertheless, I know you are here today because you want to im-
prove this process.

Finally, let me welcome Mr. Weich from the Justice Department.
This will not be an easy hearing for you either, but I know that
you, too, are here because you want to improve this process. We
look forward to talking with you about ways we can meet both the
Department’s obligations for the prosecution and the committee’s
obligations for oversight.

We thank each and every one of you for your service to the coun-
try. We will have tough questions today, but you all deserve our
courtesy and respect.

On the substance of today’s hearing, the allegations that have
been made are very troubling. And new information we have ob-
tained raises additional concerns about the role of various actors
involved in these incidents.

Based on the interviews conducted by the committee so far and
the documents we have reviewed to date, I have two concerns that
I would like to explore.
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First, we will hear testimony that surveillance of suspected straw
purchasers was discontinued repeatedly, seemingly for no reason,
so agents could return to gun stores to start over with new sus-
pects. The Phoenix group handling this investigation was tiny, with
only three to seven ATF agents. Although other offices and agen-
cies were involved, the allegation is that these scarce resources
were not used appropriately.

Second, we will hear testimony that specific individuals in the
U.S. attorney’s office in Phoenix refused to prosecute legitimate
and promising gun cases involving straw purchasers. This gives me
great concern. It is not clear whether this reluctance was based
upon negative court decisions, inadequate resources, or other
issues. But one thing is clear: The allegations relating to this par-
ticular office span several years and several administrations.

I want to make two additional points about today’s hearing.

This weekend, Chairman Issa stated on national television that
this committee’s investigation and these hearings are not about
finding the facts. He said, “This is not a discovery process of what
happened. We know what happened.” With all due respect, I
strongly disagree. We do not know all the facts. We still have much
to learn in this ongoing investigation, and we should not rush to
judgment.

Finally, no legitimate examination of this issue will be complete
without analyzing our Nation’s gun laws, which allow tens of thou-
sands of assault weapons to flood into Mexico from the United
States every year, including .50-caliber sniper rifles, multiple AK
variants, and scores of others, some of them landing in neighbor-
hoods like mine, the one I represent in Baltimore. When Mexican
President Calderon addressed Congress in May, he pleaded for us
to stop fueling a full-scale drug war with military-grade assault
weapons.

In order to explore these issues further today, I am exercising my
right under the rules, Mr. Chairman, of the House for a minority
day of hearings with several witnesses who will testify about these
issues in great detail. I did not think it was necessary to call these
witnesses for today’s hearing, but I will work with the chairman on
scheduling these hearings in the near future.

Finally, let me say this. ATF Special Agent Forcelli said some-
thing in his written statement that we all need to take note of, Mr.
Chairman. He says these words: “As a career law enforcement offi-
cer who has had to investigate the deaths of police officers, chil-
dren, and others at the hands of armed criminals, I was and con-
tinue to be horrified.” And this is the piece that I want us to con-
centrate on: “I believe that these firearms will continue to turn up
at crime scenes on both sides of the border for years to come.”

With that, Mr. Chairman, I yield back.

[The prepared statement of Hon. Elijah E. Cummings follows:]
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ONE HUNDRED TWELFTH CONGRESS

Congress of the United States

PHouse of Representatives
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
2157 Raveurn House OrFice BULDING
Wastngron, DC 20515-6143

Opening Statement
Rep. Elijah E. Cummings, Ranking Member

Hearing on “Operation Fast and Furious: Reckless Decisions, Tragic Outcomes”
June 15,2011

Thank you, Mr. Chairman. I would like to start by saying a few words directly to the
members of the Terry family who are here today. Over the past week, my family suffered a
tragedy that, in some ways, is similar to yours. Nobody can really know how that feels until they
go through it themselves.

On one hand, you want the criminals who did this to be brought to justice. You want
them punished for what they did, for who they took from you. On the other hand, that’s after-
the-fact. It won’t bring them back. So you also want answers. You want to know whether
something could have been done to prevent their death. And you want to prevent it from
happening to anyone elsc in the future.

1 want to tell you that I know how you feel. And I want to help as much as I can. Of
course, we want the prosecutors to succeed in bringing the perpetrators to justice. You also
deserve direct and straightforward answers from your government. Working together, we can
and must achieve both of these goals. And so I thank you for being here today.

Now, let me welcome Senator Grassley. Your reputation as a defender of good
government transcends party lines. I have always been impressed by your determination, and I
welcome you here today.

Let me also welcome the ATF agents who are here to provide their testimony. It is not
easy to testify before Congress under normal circumstances, but it is even more difficult when
you are testifying about allegations involving your own agency. Nevertheless, I know you are all
here because you want to improve this process.

Finally, let me welcome Mr. Weich from the Justice Department. This will not be an
easy hearing for you either. But I know you too are here because you want to improve this
process. We look forward to talking with you about ways we can meet both the Department’s
obligations for the prosecution and the Committee’s obligations for oversight.
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We thank each and every one of you for your service to the country. We will have tough
questions today, but you all deserve our courtesy and respect.

On the substance of today’s hearing, the allegations that have been made are very
troubling, and new information we have obtained raises additional concerns about the role of
various actors involved in these incidents. Based on the interviews conducted by the Committee
so far, and the documents we have reviewed to date, I have two concerns [ would like to explore.

First, we will hear testimony that surveillance of suspected straw purchasers was
discontinued repeatedly, seemingly for no reason, so agents could return to gun stores to start
over with new suspects. The Phoenix group handling this investigation was tiny, with only three
to seven ATF agents. Although other offices and agencies were involved, the allegation is that
these scarce resources were not used appropriately.

Second, we will hear testimony that specific individuals in the U.S. Attorney’s office in
Phoenix refused to prosecute legitimate and promising gun cases involving straw purchasers. It
is not clear whether this reluctance was based on negative court decisions, inadequate resources,
or other issues. But one thing is clear: the allegations relating to this particular office span
several years and several Administrations.

I want to make two additional points about today’s hearing. This weekend, Chairman
Issa stated on national television that this Committee’s investigation and these hearings are not
about finding the facts. He said this: “This is not a discovery process of what happened. We
know what happened.” With all due respect, I strongly disagree. We do not know all the facts.
We still have much to learn in this ongoing investigation, and we should not rush to judgment.

Finally, no legitimate examination of this issue will be complete without analyzing our
nation’s gun laws, which allow tens of thousands of assault weapons to flood into Mexico from
the United States every year, including fifty caliber sniper rifles, multiple AK variants, and
scores of others. When Mexican President Calderon addressed Congress in May, he pleaded for
us to stop fueling a full-scale drug war with military grade assault weapons.

In order to explore these issues further, today I am exercising my right under the Rules of
the House for a minority day of hearings with several witnesses who will testify about these
issues in detail. Idid not think it was necessary to call these witnesses for today’s hearing, but I
will work with Chairman Issa on scheduling this hearing in the near future.

Contact: Ashley Etienne, Communications Director, (202) 226-5181
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Chairman IssA. I thank the gentleman.

Members may have 7 days to submit opening statements and ex-
traneous materials for the record.

We now recognize our first panel. The distinguished Senator
Charles Grassley is the ranking member of the Senate Committee
on Judiciary. In that role, I have an opportunity to work with the
Senator on patent issues and many other issues of law enforce-
ment. But today the Senator is here to speak about a joint inves-
tigation that has spanned many months and ultimately has con-
sumed a great deal of the Senator’s personal time and attention.

And I thank you for being here. Your entire written statement
will be placed in the record. And you are recognized.

STATEMENT OF HON. CHARLES E. GRASSLEY, RANKING
MEMBER, COMMITTEE ON THE JUDICIARY, U.S. SENATE

Senator GRASSLEY. Chairman Issa, Ranking Member Cummings,
thank you very much for inviting me to be here; more importantly,
for calling these important hearings and for the great work that
you and your staff have done in your constitutional responsibility
of oversight.

I am grateful to Agent Brian Terry’s family for being here today
and wish to express my sympathy for their loss. I hope that we can
get the Terry family the answers that they deserve.

I also want to thank the brave people who are testifying from the
Bureau of Alcohol, Tobacco, and Firearms, these Federal agents. I
know that they are here to tell the unvarnished truth. I also know
that that can be very tough, since they still work for the ATF.
These agents already risk their lives to keep us safe; they shouldn’t
have to risk their jobs as well. Continuing to highlight what Con-
gressman Cummings highlighted from my statement, any attempt
to retaliate against them for their testimony today would be unfair,
unwise, and unlawful. And let me add to what Congressman
Cummings said, it would be a personal affront to this Senator.

When I became ranking member of the Judiciary Committee in
January, this was the first oversight issue to land on my desk. Sev-
eral other Senators’ offices contacted my office to pass along these
allegations about an ATF case called “Operation Fast and Furious.”
At first, the allegations sounded too shocking to believe, but, sadly,
they turned out to be true.

ATF is supposed to stop criminals from trafficking guns to Mexi-
can drug cartels or, I guess, anyplace else. Instead, the ATF made
it easier for alleged cartel middlemen to get weapons from U.S. gun
dealers. Agents were actually ordered to stand by and watch these
middlemen, these straw purchasers, buy hundreds upon hundreds
of weapons. Agents warned that inaction could lead to tragedy, but
management didn’t want to listen. We will hear from some of those
agents today and hear from their point of view.

Inaction would be bad enough, but ATF went even further. ATF
encouraged gun dealers to sell to straw buyers. Emails prove that
at least one dealer worried prophetically about that risk. He wrote
to ATF about his concerns that a Border Patrol agent might end
up facing the wrong end of one of those weapons. ATF supervisors
told the dealer, “Don’t worry.”
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So, the agent said it was a bad idea, and the gun dealers said
it was a bad idea. Who thought it was a good idea? Why did this
happen? Congress deserves answers to these questions.

The President said that he didn’t authorize it and that the Attor-
ney General didn’t authorize it. They have both admitted that, “a
serious mistake may have been made.”

There are a lot of questions and a lot of investigating to do, but
one thing has become clear already: This was no mistake. It was
a conscious decision by senior officials. It was written down. It was
briefed all the way up to Washington, DC. According to an internal
briefing paper, Operation Fast and Furious was intentionally de-
signed to, “allow the transfer of firearms to continue to take place.”

Why would the ATF do such a thing? Well, the next line in the
brief paper tells us. It was, “to further the investigation and allow
for the identification of additional co-conspirators.” So, very clearly,
that was the goal. The purpose of allowing straw buyers to keep
buying was to find out who else might be working with them, who
else might be in their network of gun traffickers.

Of course, that assumes that they are part of a big sophisticated
network. That kind of assumption can cause one to start with a
conclusion and then work backward, looking for the facts that fit
the case. Until you figure out that you have the cart before the
horse, you are probably not going to get anywhere.

Professor of criminology Gary Kleck recently published an article
in the Wall Street Journal called, “The Myth of Big-Time Gun Traf-
ficking.” Professor Kleck said that, according to his study of na-
tional crime data, ATF handles only about 15 operations each year
that involve more than 250 guns. According to his study, a typical
trafficking operation involves fewer than 12 guns.

So, why would the ATF make it a priority to identify large net-
works of traffickers? And, again, why would senior leadership de-
cide to explicitly elevate that goal above ATF’s traditional work of
seizing weapons that were illegally purchased?

On October 26, 2009, emails indicate that there was a meeting
of senior law enforcement officials at our Justice Department. It
appears to have included the heads of every law enforcement com-
ponent of the Department, including directors of the FBI, the DEA,
and the ATF. It also included the U.S. attorneys for all of the
southwest-border States, the director of the Organized Crime Drug
Enforcement Task Force, and the chairman of the Attorney Gen-
eral’s Advisory Committee. Sounds like a pretty big, important
meeting, doesn’t it?

On the agenda at the meeting was a document describing the De-
partment’s strategy for combatting Mexican cartels. In a section
called, “Attacking the Southbound Flow of Firearms,” it says, and
I quote from the document, “Merely seizing firearms through inter-
diction will not stop firearms trafficking to Mexico. We must iden-
tify, investigate, and eliminate the sources of illegally trafficked
firearms and the networks that transport them.”

Well, the message in that document is pretty clear, isn’t it? Try-
ing to identify networks of traffickers is more important than seiz-
ing weapons. This document was transmitted to the head of the
Phoenix Field Division on October 27, 2009.
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Four days later, the Phoenix Field Division began investigating
Uriel Patino on suspicion of being involved in a gun-trafficking
ring. Ten days after that, Patino was assigned his own case num-
ber. In the first 24 days that the ATF was on to him, Patino bought
34 guns from dealers cooperating with the ATF. That is nearly
three times more than the typical gun-trafficking operation, accord-
ing to the study in the Wall Street Journal that I just mentioned.

But that was just the beginning. Since the dealers were cooper-
ating, ATF received notices of each purchase right away. Analysts
enter the serial numbers into ATF’s Suspect Gun Data base usu-
ally within days of the purchase. On November the 20th, one of the
34 guns Patino bought turned up in Mexico, just 14 days after he
bought it in Phoenix. ATF learned of the recovery through a hit in
a Suspect Gun Data base on November the 24th.

That same day, Patino brought Jaime Avila into a cooperating
gun dealer, and they bought five more guns. ATF had realtime no-
tice from the dealer, and agents raced to the store to follow them,
but they arrived too late.

Over the next 6 weeks, Avila bought 13 guns at dealers cooper-
ating with the ATF. The dealers notified the ATF of each purchase
right away. Analysts entered the serial numbers in the ATF data
base, usually within about 2 days of purchase. Yet ATF did nothing
to deter or interrupt the straw purchasers. Avila went back to a co-
operating dealer and purchased three more AK—47-type weapons
on January 16, 2010. ATF simply put the serial numbers in its
data base. Still, ATF did nothing to stop Avila and Patino.

Eleven months later, two of those three rifles were recovered at
the scene of Agent Terry’s murder. During those 11 months, Avila
purchased another 34 arms, but Patino purchased 539. Again, co-
operating gun dealers notified ATF of each and every purchase. It
usually took about 5 days to enter the serial numbers into the ATF
data base, but ATF often had realtime or even advanced notice of
the purchases from the dealers. ATF even specifically approved of
particular transactions.

I will give you an example. In August 2010, a gun dealer cooper-
ating with the ATF asked for guidance. Patino wanted 20 more
weapons, but the dealer only had 4 in stock. The dealer told ATF
that if he were to sell the guns he would have to, “obtain the addi-
tional 16 specifically for this purpose.” An ATF supervisor wrote
back, “Our guidance is that we would like you to go through with
Mr. Patino’s request and order the additional firearms.” At this
point, ATF already knew that he had bought 673 guns from cooper-
ating dealers and that many had already been recovered at crime
scenes. I want to be clear that we don’t know for sure whether this
particular order was actually filled for these additional 16 guns.

However, these new emails support what agents and dealers
have been telling us for many months. According to them, dealers
identified ATF when any of the straw purchasers bought guns ei-
ther before, during, or at least shortly after the sale. We don’t
know what the exact totals are, but we know that the Suspect Gun
Data base had at least 1,880 guns related to this case. At least 30
of them were high-power .50-caliber rifles.

The straw purchasers bought 212 guns in just 6 days, December
2009. Seventy percent of all guns in the data base were bought by
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just five straw purchasers. If ATF agents had been allowed to stop
just those five buyers, most of the guns in this case would not have
fallen into the wrong hands.

Finally, I want to say something about the politics of gun control.
This investigation is not about politics. It is about getting the facts.
That is what constitutional responsibility of oversight is all about.
That is our checks and balances of government.

No matter what side of that issue you are on, the facts here
should be disturbing. There will be plenty of time for both sides to
argue about policy implications of all this at some point, but I hope
that we can do that at another day. Today is all about these agents
not being allowed to do their job. Today is about the Terry family
and their search for the truth.

Too often, we want to make everything about politics. We pick
sides and only listen to what we want to hear. At least for today,
let’s just listen to these agents and let’s just listen to this family
and hear what they have to say. Let’s hear their stories and hear
it loud and clearly. Let’s then work together to get answers for this
family and the other families who may have suffered.

It is time to get to the truth and hold our government account-
able. The public’s business ought to be public, the public’s right to
know. And with the public’s right to know comes that account-
ability. That is the checks and balances of our government, and
that is what congressional oversight is all about.

Thank you, Mr. Chairman.

[The prepared statement of Senator Charles E. Grassley follows:]
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Statement of Senator Charles E. Grassley
Before the United States
House of Representatives
Fast and Furious
June 15,2011

Thank you, Chairman Issa, for calling these important hearings and for the great work
you and your staff have done. I am grateful to Agent Brian Terry’s family for being here today
and wish to express my sympathies for their loss. I hope we can get them the answers they
deserve. [ also want to thank the federal agents who will be testifying from the Bureau of
Alcohol, Tobacco, and Firearms. 1know they are here to tell the unvarnished truth. I also know
that can be tough, since they still work for ATF. These agents already risk their lives to keep us
safe. They shouldn’t have to risk their jobs too. Any attempt to retaliate against them for their
testimony today would be unfair, unwise, and unlawful.

When I became Ranking Member of the Judiciary Committee in January, this was the
first oversight issue to land on my desk. Several other Senators’ offices contacted my office to
pass along these allegations about an ATF case called “Operation Fast and Furious.” At first, the
allegations sounded too shocking to believe. But sadly, they turned about to be true.

ATF is supposed to stop criminals from trafficking guns to Mexican drug cartels.
Instead, ATF made it easier for alleged cartel middlemen to get weapons from U.S. gun dealers.
Agents were ordered to stand by and watch these middlemen — these straw purchasers — buy
hundreds upon hundreds of weapons. Agents warned that inaction could lead to tragedy, but
management didn’t want to listen. We will hear from some of those agents today.

Inaction would be bad enough, but ATF went even further,

ATF encouraged gun dealers to sell to straw buyers. Emails prove that at least one
dealer worried prophetically about the risk.! He wrote to ATF about his concern that a border
patrol agent might end up facing the wrong end of one of these guns.® ATF supervisors told the
dealer not to worry. So, the agents said it was a bad idea. And, the gun dealers said it was a bad
idea.

Who thought it was a good idea? Why did this happen?

The President said he didn’t authorize it and that the Attorney General didn’t authorize it.
They have both admitted that a “serious mistake” may have been made. There are a lot of
questions, and a lot of investigating to do. But one thing has become clear already — this was
no mistake.

; Email from Cooperating FFL to ATF Group VII Supervisor David Voth, Jun, 17, 2010 (Attachment 1),
1d.

Page 1 of 6
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It was a conscious decision by senior officials. It was written down. It was briefed up to
Washington, D.C. According to an internal briefing paper, Operation Fast and Furious was
intentionally designed to “allow the transfer of firearms to continue to take place.™

Why would the ATF do such a thing?

Well, the next line in the brief paper tells us. It was, “to further the investigation and
allow for the identification of additional co-conspirators[.]”* So, that was the goal. The
purpose of allowing straw buyers to keep buying was to find out who else might be working with
them — who else might be in their network of gun traffickers. Of course, that assumes that they
are part of a big, sophisticated network. That kind of assumption can cause you to start with a
conclusion and work backwards, looking for facts that fit. Until you figure out that you’ve got
the cart before the horse, you’re probably not going to get anywhere.

Professor of Criminology Gary Kleck recently published an article in the Wall Street
Journdl called “The Myth of Big-Time Gun Trafficking.”® Professor Kleck said that according
to his study of national crime data, ATF handles only about 15 operations each year that involve
more thax;l 250 guns.® According to his study, a typical trafficking operation involves fewer than
12 guns.

So why would the ATF make it a priority to identify large networks of traffickers? Why
would senior leadership decide to explicitly elevate that goal above ATF’s traditional work of
seizing weapons that were illegally purchased?

On October 26, 2009, emails indicate that there was a meeting of senior law enforcement
officials at the Justice Department.® It appears to have included the heads every law enforcement
component of the Department, including directors of the FBI, the DEA and the ATF.” It also
included the U.S. Attorneys for all the Southwest border states, the Director of the Organized
Crime Drug Enforcement Task Force, and the Chair of the Attorney General’s Advisory
Committee.'

Sounds like a pretty big, important meeting, doesn’t it?
On the agenda at that meeting was a document describing the Department’s strategy for

combatting the Mexican cartels. In a section called “Attacking the Southbound Flow of
Firearms,” it says:

* Bureau of Alcohol, Tobaceo, Firearms and Explosives, “Briefing Paper, Phoenix Field Division — Phoenix Group
VII{SWB Group)” (Attachment 2),
‘i
:See Gary Kleck, The Myth of Big-Time Gun Trafficking, WALL ST. J., C2, May 21, 2011 (Attachment 3).
id
T
z Email from Winnie Brinkley to Lanny Breuer, et. al, Oct. 26, 2009 (Attachment 4).
1d
10 d

Page 2 of 6
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Thus, given the national scope of this issue, merely seizing firearms through
interdiction will not stop firearms trafficking to Mexico. We must identify,
investigate, and eliminate the sources of illegally trafficked firearms and the
networks that transport them."!

The message was clear. Trying to identify networks of traffickers is more important than seizing
weapons,u’l‘his document was transmitted to the head of the Phoenix Field Division on October
27, 2009.

Four days later, the Phoenix Field Division began investigating Uriel Patino on suspicion
of being involved in a gun trafficking ring. Ten days after that, Patino was assigned his own case
number. In the first 24 days that the ATF was on to him, Patino bought 34 guns from dealers
cooperating with the ATF. That’s nearly three times more than the typical gun trafficking
operation, according to the study in the Wall Street Journal | mentioned earlier.

But that was just the beginning.

Since the dealers were cooperating, ATF received notice of each purchase right away.
Analysts entered the serial numbers into ATF’s Suspect Gun Database, usually within days of
the purchase. On November 20th, one of the 34 guns Patino bought turned up in Mexico — just
14 days after he bought it in Phoenix. ATF learned of the recovery through a hit in the suspect
gun database on November 24th.”* That same day, Patino brought Jaime Avila into a
cooperating gun dealer and they bought five more guns."* ATF had real-time notice from the
dealers and agents rushed to the store to follow them, but arrived too late.

Over the next six weeks, Avila bought 13 guns at dealers cooperating with the ATF."
The dealers notified the ATF of each purchase right away. Analysts entered the serial numbers
into the ATF database, usually within about 2 days of the purchase.

Yet ATF did nothing to deter or interrupt the straw purchasers. Avila went back to the
cooperating dealer and purchased three more AK-47-type weapons on January 16, 2010.'® ATF
simply put the serial numbers in its database. Still, ATF did nothing to stop Avila and Patino.

11 months later, two of those three rifles were recovered at the scene of Agent Terry’s
murder.'” During those 11 months, Avila purchased another 34 firearms, Patino purchased 539.

" Department of Justice Strategy for Combating the Mexican Cartels, p.6 (Attachment 4).

2 Email from Raymond Rowley to William Newell, Oct. 27, 2009 (Attachment 4).

* Bureau of Alcohol, Tobaceo, Firearms and Explosives, “Firearms Trace Summary,” Nov. 24, 2009 (Attachment
5).

" See Bureau of Alcohol, Tobacco, Firearms and Explosives, “Multiple Sale Summary,” Nov. 24, 2009; see also
Bureau of Alcohol, Tobacco, Firearms and Explosives, “Suspect Gun Summary,” Nov. 25, 2009 (Attachment 6).

% See Bureau of Alcohol, Tobacco, Firearms and Explosives, “Suspect Gun Summary,” Nov. 24, 2009 (Attachment
6); see also Bureau of Alcohol, Tobacco, Fircarms and Explosives, “Suspect Gun Summary,” Dec. 12, 2009
{Attachment 7); see also Bureau of Alcohol, Tobacco, Firearms and Explosives, “Suspect Gun Summary,” Jan. 09,
2010 (Attachment 8).

' See Bureau of Alcohol, Tobacco, Firearms and Explosives, “Suspect Gun Summary,” Jan. 19, 2010 (Attachment
9).

Page 3 of 6
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Again, cooperating gun dealers notified ATF of each purchase. Tt usually took about 5
days to enter the serial numbers into ATF’s database. But ATF often had real-time or even
advanced notice of the purchases from the dealers.

ATF even specifically approved particular transactions.

For example, in August of 2010, a gun dealer cooperating with the ATF asked for
guidance. Patino wanted 20 more weapons, but the dealer only had 4 in stock.'® The dealer told
ATF that if he were to sell the guns, he would have to “obtain the additional 16 specifically for
this purpose.”® An ATF supervisor wrote back, “our guidance is that we would like you to go
through with Mr Patino’s request and order the additional firearms[.]"®® At this point, ATF
already knew that he bought 673 guns from cooperating dealers and that many had already been
recovered at crime scenes. I want to be clear that we don’t know whether this particular order
was actually filled.?!

However, these new emails support what agents and dealers have been telling us for
months. According to them, dealers notified ATF when any of the straw purchasers bought guns
— either before, during, or shortly afier the sale.

We don’t know what the exact totals are. But, we know the Suspect Gun Database had at
least 1,880 guns related to this case.” At least 30 of them were high-power, .50 caliber rifles.”
The straw purchasers bought 212 guns in just six days in December 2009.* 70% of all the guns
in the database were bought by just 5 siraw purchasers.” If ATF agents had been allowed to
stop just those five buyers, most of the guns in this case would not have fallen into the wrong
hands.

Finally, I want to say something about the politics of gun control. This investigation is
rot about politics. It is about getting the facts. No matter what side of that issue you are on, the
facts here should be disturbing. There will be plenty of time for both sides to argue about policy
implications of all this at some point. But I hope we can do that another day.

"7 See Email from REDACTED to ATF Group VII Supervisor David Voth, Dec. 15, 2010 (Stating “[t]he NTC
further advised that on 01/16/10 Jaime Avila purchased three Romarm 7.62 rifles..., two of these firearms are the
recovered firearms cited above™) (emphasis added) (Attachment 10); see also Bureau of Alcohol, Tobacco, Firearms
and Explosives, “Significant Information Report, Arrest of Jaime Avila” (declaring two of the AK-47 rifles
purchased by Jaime Avila on January 16, 2010 were recovered at the scene of the shooting death of Brian Terry on
December 15, 2010) (Attachment 11),
:Z Email from Cooperating FFL to ATF Group VII Supervisor David Voth, Aug. 25, 2010 (Attachment 12).

id.
* Email from ATF Group VII Supervisor David Voth to Cooperating FFL, Aug. 25, 2010 (Attachment 12),
! Email from Cooperating FFL to ATF Group VII Supervisor David Voth, Aug. 26, 2010 (Attachment 12).
2 Senator Charles E. Grassley, “The Department of Justice’s Operation Fast and Furious,” Before the U.S. House of
Representatives Committee on Oversight and Government Reform, Jun. 15, 2011, slide 8 {Attachment 13).
2 1d, atslide 9.
* 1d. at slide 10.
* id atslide 11.

Page 4 of 6
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Today is about these agents not being allowed to do their job. Today is about the Terry
family and their search for the truth. Too often, we want to make everything about politics. We
pick sides and only listen to what we want to hear. At least for today, let’s just listen to what
these agents and this family has to say. Let’s hear their stories. Then let’s work together to get
answers for this family and the other families who may have suffered. It’s time to get to the truth
and hold our government accountable.

Page 5 of 6
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Attachments:

Attachment 1 — Email re Cooperating FFL Concerns to Voth

Attachment 2 — ATF Briefing Paper

Attachment 3 — Gary Kleck WSJ Article

Attachment 4 — DOJ Strategy Combating Mexican Cartels and Related Emails

Attachment 5 — Nov. 24, 2009 Firearm Trace for Patino Purchased
Gun Recovered on Nov. 20, 2009

Attachment 6 — SGS for Avila Purchase of 5 Guns on Nov. 24, 2009 and MMS for Avila
Purchase of 5 Guns on Nov. 24, 2009

Attachment 7 — SGS for Avila Purchase of 5 Guns on Dec. 12, 2009

Attachment 8 — SGS for Avila Purchase of 3 Guns on Jan, 09, 2010

Attachment 9 — SGS for Avila Purchase of 3 Guns on Jan. 16,2010

Attachment 10 — Email to ATF Group VII Supervisor David Voth re: Terry Shooting and Avila
Connection to Guns Found at Scene

Attachment 11 — Suspect Incident Report re Avila Arrest

Attachment 12 ~ Cooperating FFL. and Voth Emails re Patino Purchase of 20 Guns

Attachment 13 ~ Senator Grassley Presentation

Page 6 of 6
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Page 1 of 2

Fox News report

3 messages

Thus, Jun 17, 2010 at 11:56 AM

{ hope this emal finds you well,

As por our discussion about over communicating | wanted to share some concerns that cams up,

Tuesday night | watched a segment of 2 Fox News report about firearms and the border. The segment, ifthe
information was correat, is disturbing to me, When you, Emory and | met on May 13th | shared my concems
with you guys that | wanted to make sure that none of the firearms that were Sold per our convarsation with
you and various ATF agents could or would ever end up south of the border or in the hands of the bad guys. |
guess | am looking for a bit of reassurance that the guns are not getting south of in the wreng hands, 1know
it is an ongoing investigation 5o there is limited information you can share with me. But as | sald in our
mesting, | want to help ATF with its investigation but not at the risk of agents safety becausa | have some
very close friends that are US Barder Patro] agents in southem AZ as well as my concern for all the agents
safety that protect our country. If passible please email me back and share with me any reassurances that
you tan.

As aiways thank you for your fime and | send this emall with ail respect and & har felt concem 1o do the right
thing.

Respectfully,

Fri, Jun 18, 2010 3t 2:25 PM
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Page 20f2

Thanks for reaching out 1o me with your concemns. | would be happy o stop by and speak with
you. I possible | have SR <t Tucscay, June 22, 2010. Any
chance you are available that day around 16:00-10:30 am?

Thanks,

Dave Voih

From:

Sent: Thursday, June 17, 2010 11:56 AM
Yo Voth, David J.

Subject: Fox News report

Mon, Jun 21, 2010 at $34 PN

Heply-To TN
To: *Vo, David J.* 4
David,

t am back intown. If you ars still free 1o meet on the Zzad—amund 10 and there for a few
hours. Please stop by if you are available, 1 not fet me know when we an reschedule.

Thank you,

Sent from my Verizon Wireless BlackBerry
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Pheenix Field Division
Pheenix Group VII (§WB Group)
Briefing Paper on: 785115-10

Background

. This iovestigation has currently identified more than 20 individuad connected straw

purchasers. More suspocts are being identified as the scope of the investigation expands.
The straw-purchase suspects currently identified are associated with one another throy

(September 2009 - present) this group has pure in excess of 650 firearms (mainly
AK-47 variants) for which they have paid cash totaling more than $350,000.00.

To date there have been five (3) notable ssizure events connected with this group, and
approximately 53 fircarms originally purchased by this group have been recovered.
Three of these seizures have been in the Country of Mexice, one recovery in Douglas,
AZ, and one recovery in Nogales, AZ. The U.S. recoveries were both believed to be
destined for Mexico.

The seizures referenced above were not from any member of the targeted group of straw
purchasers identified in this investigation. Rather, they were from Hispanic individuals
{both male and female) whose association with our target group is currently unknow.
This {s consistent with what ATF agents have observed thus far during surveillance:

straw-purchuse suspects delivering recently purchased firearmos to Hispunic males. Two
ok tomactions stere observed io take place o [N

At one of the Mexico seizares there were 45 firearms recovered in addition to 300
kilograms of cocaing, 85 pounds of methamphetamine, and over §2,000,000.00 in U.S.
currency. Of the 45 fivearms recovered, 14 of those firearms (all AK-47 variants) were
originally purchased by this targed group. Our investigation has not produced any
indication of drug trafficking or finapcial resources consistent with the seizures listed
above.

. In coordinating with DEA in Phoenix, AZ,
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There have been —sim:z: Janyary 4, 2010, between the
most prolific suspected straw-purchaser and the Federally Licensed Firearms Dealer
I 11 anticipated purchase is approximately fory (40)

rifles.

On Jamary 5, zms,— GS Voth, and case agsm—mei with
AUSA Emory Huarley, who is the lead, federal prosecutor on this matter. Investigative
and prosscution strategies were discussed and a determinaticn was made thet there was
minimal evidence at this time to support any type of prosecution; therefore, additional
firearnis purchases shotld be monitored and additional evidence continued to be
gathered. This investigation wes briefed to United States Atiorney Dennis Burke, who
concurs with the assessment of his line prosecutors and fully supports the continuation of
s investigation.

i0.

A jolnt strategy/de-confliction mesting is planned for Friday, Jumuary 15, 2010, with
representatives from ICE, DEA, and ATF. This investigation, as well as other angoing
investigations, will be briefed to all present.

Investigative Techuigues Used fo Diate

. T date in this investigation swe have utilized nurierous proactive, advanced investigative

tochniques:

'OCDETF submission to regional committee for approval.
Financial investigation,
State of Arizona law enforcement queries.

*

-

«*

L4

*»

*
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»  Coordination and de-confliction with other Federal agencies (UBAD, DEA, IRS,
ICEY

» Coordination with EPIC and ATF HQ Intel.

« Entering of all known fircarms into ATF Suspect Gun Database,

« Courdination with ATF Tracing Center.

e  {btaining ATF Form 4473 and sales receipts from all known firearm purchases.

+  Establishing and maintain working relationships with FFLs involved in this
investigation to include requesting that they “slow down™ their on band inventory of
AK-47 type firsarms. {Our relationship is good with the FFLs involved thus far, if
we cul off our group they may find other FFLs not as friendly und our intelligence
will become exponentially more difficult and sfow.)

Strategy

. This investigation is currently being condusted in conjunction with the Phoenix DEA

QCDETT strike force. ATF Phoenix VI is the lead investigating enforcement group. A
formal OCDETF proposal is completed and will be presented on January 26, 2009, in
fartheranice of this investigation. Tt is unknown at this time what connection exists
between these straw-purchasers and the drug trafficking organizations (DTOs) of
Mexicn.

Currently our sirategy is to allow the transfor of firearms o contiuse to take place in
order to further the investigation and allow for the identification of additionai
coconspirators who would continue to operate and illegally traffic firearms to Mexican
£TOs which are petpetrating armed violence along the Southwest Border. This all i
compliance with ATF 3310.4(b) 148(8)(3).

The ultimate goal is to securc | NG, - i ~tify and prosccutc all
co-conspirators of the DTO to include {h&.iém&ﬁ&d straw purchasers, the facilitators
of the distribution cell centered here in Phoenix, the transportation eells taking fircarms
South, and ultimately to develop and provide prosecutable information 1o our Mexican
law enforcement counterparts for actions.
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The Myth of Big-Time Gun Trafficking - WS1com# printhode

THE WALL SI‘KEEI‘J{ER\&L

W poen

——
The Myth of Bl“~T1n’1€ Gun Trafficking
Crire
CARY KUECK

sually comie from petty theft and opportindstic dealers, nat from an org xdf !(;:A ket

SREPLEE

In recent decades, advocates of gun control huve taken their cause to conrt, bringing lawsuits that charge the gun
industry with &z of how iv disteibutes fivedtms. Large-scule trafickers, these sults dain, porchase
guns in hig batches from carrupt or irvesponsible dealers, especially those operating in states with wesk gas
control faws, These guns are then moved to places with stricter liws, where they ave s0ld, supposedly st high
markups, to erintinal buyers.

N

Advocates argee that gun manufacturers and dsteibistors ave aware of these ilegal prachiees sad could stop them, #
they chose to, by refusing to supply gans to the problematic dealers.

This theory has been embraced by the federd] Bureau of Aleohol,
‘Fobaces, Firearms and Explosives; the Brady Campaign to Prevent

“Gun Violence and even some scholurs. They argue that dismipting
trifficking operations oashave a substantial rnprict s tites of
criminal gun possession and pun vidlence.

Unfortimately, there is fittle evidende to support this set of
interconnected clajms.

The best available study, by researchers at the Unjversityof
¢ + ts, Amherst, indicates that eriminals obiain guns frony
a wide variety of largely inter seable Jowsvola e
More Criminals usually get their guns in one of three Ways:as &
o far American Gun in Mexico by produoct of thefts, primarily residential bur‘g,{a‘riew Iy buving
guns one at a time from fiiends and relatives-wh neither reguiarhy
-gell giins noruel us "straw purchasers” {egallv qualified buvers who pirchase guns for those prihibited from doing
so); or, i they have no criminal convietions, by Tawfully buying guns from lvensed dealers,

Testing oul rifle scopys 81 8 Lag Vegas convehtion.

As iy colleague Revin Wang and T found b esamining federal crime dut, the overall volume of gun theft aloné is
huge-at Jeast 300,000 o 500,000 gins are stolen each yedr in the U'S, This is easily enough to resugply the entire
criminal popilation with guns éven if they wese completely disarmed at the stait of each veur,

hetpffonlingiws].com/article/SE100014 240537487 049046045 7633349334 3499926 el G14/3011 1IR3 PV
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“The Myth of Big-Time Gun Trafficking - WS1.com# printMode

Based on the findings of low enforcement authorities, which we also gathered for our study, the typleal teaflicking
aperation handles fewer than a dozen gons sach, The ATF uncovers fewer than 15 high-volume operations
(involving nver 250 guns) in the country each year.

High-volume trafficking, with or witheut the involvement of corrupt or negligent dealers, probably supplies less
than 1% of the guns in eriminal hands. icit gun sellers are instead more likely o be burglars who sell a few guns
{typically fewer than a half dozen a year) along with all the other saleable property that they steal.

The view that extensive, organized trafficking is important in arming American eriminals is based on Iselated
anecdotes about the occasional large-scale trafficking effort uncovered by law enforcement authorities and on
interpretations of highly ambiguous ATF gun “trace” data.

When a criminal is arrested and found to be in possession of a firearm, the police may ask the ATF to trace the gun.
"This means that its past history, as officially recorded on various legal forms, is established, ideally up to the point
when it was first sold as a new gan.

The problem with using these data is that only some crime guns are traced, and those that are traced sre not
representative of the full set of crime guns. Based on such traces, some claim, for example, that most Mexican crime
guns originate with 1LS, gun dealers,

But it's likely that police in Mexico submit for ATF tracing only those erime guns that they believe originated inthe
1.8, This would he reasonable, since those are the ones that the ATF is likely to be able to trace, but it is nota
sample from which to generalize. .

Even if guns of Americdn origin account for only a small share of all Mexican erime guns, they would comprise
nearly all of those submitted by the Mexican authorities for tracing by the ATF,

As for the U.S:, when deciding which crime guns to trace, police tend to pick the newer-ones beesuse suveessfully
tracing them can provide relatively fresh leads concerning who recently purchased the guns and what dealers sold
them. Likewise, polive who think (correctly or not) that crime guins in their city are coming from out-of-state
sources are more likely to ask the ATF to trace the very guns that they believe to meet that description.

Because the "newness” of cxime guns and out-of-state origins are regarded as indicators that the guns were
trafficked, trace data provide a misleading picture of the sources of guns used in crimes, exaggerating the share that
appears 1o have been trafficked. As Kevin Wang and I concluded, trafficking levels have no measurable effect on the
incid of guny ion by criminals or the rate of viclent crime.

1t i hard to avoid the conclusion that strategies aimied a reducing gun trafficking are untikely to have any
measurable effect on gun vielence in the U.S. or Mexico. Criminals have plenty of other ways to get guns.

~T—Ms'. !éxeck is & professor of criminology at Florida State University and the author of *Targeting Guns: Firearms and
heir Control”

et i The Wall Street Jourmat, page 02
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copyright law., Far non-personal use or 1o order mulliple copies, piease contact Diow Jones Reprints at 1-800-B43-0008 or visit
www.djreprints.com
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From: Newall, William D,

Sent: Tuegsay, Ociobar 27, 2008 £:00 AM

T .
Subject: PRV W

Attachments: cartel sirategy? wod

importances High

Plaage read and v il gissuss. | have & confergnss Cofl wth MO an i

il Newall
é%@n»m FATE

e e
Scm: i Ccber 27, J009 8:22 AM
Tor BN e 1 ]
Suibjam FW; Southveest Srategy Group Meeting
Importance: Nigh
BYL Notswre ; o iz tovou. i1 ihe Deparments new strategy for combaling Mewsan drug

canais, A componeit of ihe stiategy is the reduction of the fiow of freamms fom the U S, to Mesico You may want ©
smke & look prior 3o cur conferance call. 1t is my bahel that our enforcament strategles shouid bie algaad with tis DOJ

Thanxs,

From:
Sent: Monday, October 25, 2099 1350 M
To: I coemonc, James £ ket Kevin

Mark B M:mhmi William G.: i Rurnor, Danied 3y

: Hoover, Wilkam J,
s;bje::t:ﬁ*‘s’* mmtmmy@rwnmmg

Ag discussed st STl Please findd witached thy proposed DO Cartel Stratigy, which ol be rin by the DAL s Somhwest
Sorer Strategy Groop, Plagse let me know IF you have sty conuneats of guastions

On Behaif Of Ogden; David W, {QDAG)

Foover,
il US%
{i}SﬂXS} TXW% i
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e £): [ ¢ . ()
Subject: RE; Svaumm Smﬂef Strategy Sroup Meeting

O bl of OAG Dgen

Ewefinr today you received notice fron ! the waugurat megling o the Soutwest Borde Straiegy Group nest
Monday. Osne of the lems et will beon the agenda for that n and, it of the
Dspaniment's Stategy for Combiating the Mexican Cartels. | am attaching herelo o drett copy of e wa!agy b re!!&c:s E
grout degl of discussion with, and contribulions from, many of vour compananis cver the past seversl months. The DAG
asks that you come m&para& with any specific suggestions or recommendations voi may have rekated fo this domument

And heve i thealteminent s attch:
ot strategy L Wit

srever, Ly 4 ook, I

‘Voslier, Rofeer :

BOR o
A

e —'wt)g_tm_«:mm
mmmm;zmmwmmwwy&w«mmmswz
Yoo o s B ool

Call in telephone & (202) 353 and Pass Code #: IR

Bristing materials s binder— Tab ¥,

asendecs: I - -c: - =nry SrevsrCRM [
I

fen Metsan, Director, ATE. TN ithiam Hoover

Michelke Leoghart, Administaton, DEA
Robers Mueller, Directar, FBL,

|
IS )icocior, ISMS,
T o, BOF. sending on behull of _
I ivocion, EOUSA,

R iccior, QUDETE
Dennis Burke LS. Attorney, Distriet of Arizona by telephote
Karen Hewitt, 118, Attorey, Southem District of Culifornis

Greg Fouratt, U8, Atarney, Districl of New Mesioo
Tiee Johnson, U8, Atterney, Sovthern Distrivt of Texas by telephons

John Murphy Atarney, Westers Diswiet of Texas
—Ck&m Adteensy General's Advisory Comngitiee {mAGAC™T

L R R I N A A A A A

#d
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CARTELS

It a priogty of the Deparment of Justice 1w stem the growing violesce and
assochited criminal activity perpetrated by the Mexican drug; carwds, along the Soathwest
Horder and dwonghout the nation. In arder 1o maximize e efficacy of s Bmind
resources, which are spread through numerous compaonents of the Department, @t s
necessary that the Department deploy those resources pussuent 1 4 single, coherem
strategic plan,

A essential aspect of the DOJ plan must be enauring & productive parmesship
with the governmen of Mexica, as well ax with oar sute and loes! law enfoscenman
counterparts,  Equally fmporant, we must svoid wasteful overlap and duphicstion with
the activities of our other federal parmers, partcularly the low endorcement apencies &t te
Deparnnent of Homeland Security,

The Gllowing document sets forth the p !is:‘\; considerstions that will ;tt,sii.k* the
ik ~ P
Deparment in g [ITORERS,

The Swaregy

‘The Deparmment will implement its Strstegry for Cambating the Mexican Carely
under the supervision of the newdy-created Southwest Border Stowgy Group,

Operationally, the strategy will be executed through the proven mechanism of
prosecutorJed, mudi-apency rask forces, using the Qrganized Crime Drug Enforcement
Task Yorces (OCDETF Program as the prirmary coordineing platform,  The Srateny™s
key olgectives are W

trerease the safery and security of ULS. ciuzens throughout the United States by

enforcing vioketions of federal law along the Sounbrwest Border,

Seduce the o ol rwecntics and orthier conmaband eaneing the Tintted St

Reduce the ow of llegal weapons, ammunition, explosives, and currency exiting
the United Smws and entering Mesica.

Strenihen Mesico’s vperational vapacites sod enhanee b ew endorcermem
stirutions,

Isscrease bilateral cooperation between Mevico and the United States on fugitive
captare and extradition scivities,
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Increane Belligence and informaden sharing to achieve focused frpenng o the
mmost signtficant criminal organiaatons.

Improvve case building through interagency woondioation, leveragmg the expornse
anct apthority of cach investigatve and prosecutorial speney.

Maximize the effecdveness of prosecaution by locating, aresting, exraditing, and

panieations, and disrupting and dismantling the cromsatons” dormestic
wansporration and distibution cells,

Aaddhressing the Soutdywest Border threst has two basic demens: policing e
actual border to interdict and deter the illegal crossing of wadncumented persons or
comreband poods, and confronting the farge oriminal orpanieadons operating
stnultaneously on both sides of the border.

Givers oty statutony mission and the sesources it can being o bear ar the border,
DHS elearly bears primacy responsibility for the policing furciion. DO fully supparns
DHS in thot endleavor by shurdng relevant imelfigence and by prosecuting the mog
enregious offenders DFLS arrests inthe course of s poliving funcion.  The Deparmment
of Justice prosecuses tene 6f Bousands of these renctive Taw enfrcement cases In fedial
orsrt very year

Flowever, the oot aause of e explosion of violence along the Southeest Barder
is the cordlics within and among a fimited number of sophistieated, transaational eriming!
orgentzations.  These hierarchical, Mexico-based canels are responsible for smugpling
it the Ulnited Stares most of our mation’s flegel drug supply. While the canels’
prumary busiovss is drug trafficking, they alst sporsor s panaply of other comes tha
suppart thelr dlegal operations.  These other orimes Include extordgon, rortare, murder,
corruption of public officialy, sheltering of wanted fugitives, kidrapping and luman
snugeling, andering of Hick crminal proceeds theouph the existing nancial sysem
and theough bulk cash smegelion, and the Blegsl acgwsifion, mafficking, and use of
firoarns and explosives,

It is b wking down these organized, mult-facensd oriminal emerprises that DO}
plays the prissary role and brings v besr fis speciel expertise. DO suocess in this
erdeavor assisws, in trn, DS in the pedormance of i policing and enforcement
Tanedon, by disrupting the operations of the artels, therehy docreasing the pressure on
the border,  For its par, DHS, and in particular ICE, provides invaluable sssistance ©
the antack o these erimingl organizations, by bringing o bear iis wiique expertise oy
cross-border truwit of contmband,
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Border podicing and terdicion, and the rsulting, prosecutions, are key domentss
o the ULS. povernment’s overall burder secunty strategy. However, e investiation,
apprehension, extradivon, and prasecuton of key carel leaders and therr associstes, and
the deprivetion theough fodeiure of thelr ilgonen pains, & the meost elfective mesms by
which we can move pest merely atdeessing the symprons of v problemy along the
Southwest Border and artack, tnstead, the nnderiving causes,

Deplovment of Resources

The Deparment’s view ~ based on its decades of experdence in investgatiog,
prosecuting, and dismenting organized criminel groups, such s the Mafia, infernational
reercirist geoups, and domestic and transrational gangs - & that the best way w fight larpe
scale criminad argantzations Is through imeligence-based, prosecutor-led, multi-apency
task forces that blend the strengths, resoueces, and expertise of the complese spectrm of
federal, soate, focal, and internationa! vestigative and prosecitoriad agencies.  Through
their pardcipation in such task forces, the Deparment's prosecutons, together with i
comnponent law enforcement agendies - DEA, ATF, FBI, and USMS — give the
Deparmment the capacity w© carry out the fall range of activites necessary 1o succeed
agninst thete organiaatons,

The Deparaen bas embraced & mode] 1o achieve these comprehensive goals that

i prosuive, in which we develop priority megets through the exeasive use of inelligence
This intelligence s obtamned from kw enforcement sources, as well as through the

vareful and disciplined use of dassified iformation from imelligence community agencies
w provide unclassified leads.  Sharing information, we build cases, voordinarting
fngeterm, exwensive mvestigadons 1o identify all the tentacles of & pardcular orpanization,
Through susmined coordinadon of these operadons, we are able 1 execue @ coprdinand
enfircesnent action, arvesting as many high-level members of the organization as possible,
drupting sod dismanting the domestic ransporrtion and diseibution cells of the
arparization, and seang as many of the orgenBzation’s assers as possible, whether those
assets be in the form of bank accotms, real property, vash, drugs, or weapons,  Finally,
we prosecute the feaders of the carwels and their principal facilisams, locating, arvesting,
s extraditing them from abroad as necessary.  In this effor, we coondinase closely with
ontr Mexican enunterparts w1 achieve the gosl  destruction or weakening of the drug
carreds 1o the point thar they no longer pose 3 visble threat 1o 1S, interests and can be
dealr with by Mexican law enforcement in conjunciion with 2 srengthened Judicial systen
avd an improved legal Framework for fghting orgunized coim

The principal pladonm for the support and oversight of these prosecuor-led,

muld-agency task forces 1 the OCDETF Program. I mast places, along the border
aned throngheows the countey, OCDETT provides an effecthe muchanism for law

3
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endorcament agencies from within DOJ, fram elsewhere in the federal poverment
fincluding DS and Treasury), and state 2nd Jocal law enforement, 1 combine with
federal prosevutons o foer g “vintual task force™ Tor the puepese of fovestipaing snd
prosecuting @ parficuter highovakie deag taflicking orgendestion.  Tn certain key locales,
OCDETFE has esnblished actual, brick-sndemorntar Co-Lecated Stiike Forees, for the
pursuit of the highest level raffickers of drups, puns, and money. For insuince, the San
Diegtr Magor Mexican Traffickers Tagk Force has been rexposuible for conndinating the
US. government’s successiul effors against the Arellsno-Tolix Orpansizstion. The
Heuswon OCDETF Sirike Force has directed our most darsaging blows sgatnst the Galf
Carwl, And in the first severs] months of s existence, the Arpons OCDETTE Stike Foree
has been responsible for the indicment of a leader and other members of @ magr
Mexican cernd and dee seizure of over $43 million i cane! ussets,

The Deparmment will use the QUDETY Swike Force soncept sy trget aff the
arganpred crime soivities of the drug carels ~ tot just those orimes directy seised w the
drug e, By Turthur leversging and coordinating the vestigatve expenise and
furisdiction of law enforcement agencies ouside the drug eafscement area, the
Deparomunt will task the Stike Farces to disrupt and dismante every ares of the cantels’
infrastructure and undermine thelr sbility 1o operare successiully i apy dlegal avany,

i a local level, each Strike Foroe codocstes law endorcement rescairces that are
supplerented by o o more onesite Assistant United St Attorneys. Retaing the
cursent Strike Porce struaare, specifically dhe co-focation and Tntensive and early
prosecyitorial involvement, ensures that the Department capiulizes upon the proven
synergy of these Strike Forces to maximize the effectiveness of long-wem investigations of
these ongenizations.

It those locadons where tiey curvently exist, DO will make the OUDETF
CorLncated Stike Forces the focal point for nteragency effors against the Mesican
crimting] organizatons”  Elbewhere along the border, and dhroughou the narion, DO
will seek to replicate, t the exteny possible, the OCDETF Strike Porce model, in ,
particuler the characteristics of ineragency cooperation, informastion sharing, sad ssapd
felligence-basedd wrgeting that hove bedn embodied o these Seake Forces.  Diepending
o ol sonditons, existing institetions, such ax HIDTA task forces, Southwest Border
Initiative Groups, VICIT eams, or Safe Streets Task forces tay serve as the approprian
fowce] prsiner for ehiy totreragency conperation in locations tha do oot have OCDETF Sinke
Fomeis,

The OCDETT Strike Force i & proven law enforcement strategy with a proven
history of seess n combating e major drag rafficking organatons,  The syneargy

T OCDETE Go-located Swille Farees sve carrciatly locsred 1
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created by wo-docating the diverse expertise of foderal, st and locs! law enforcemen
amencies with proseastars from the ULS, Anormev's Office, has had demonsrable sucres
et msfor crimingd organmations operating throughout the country.

HEe
At

Supplementing the regionsl operations uf the Stike Fosees with 2 comprehensive
sgnonal policy and coordination body run o of the Office of the Depany Anorney
General, will give the Department a unified and comprehensive vehide through which the
United Swtes government can disrupt de influence of the conels. This vnified and
coordinated approach 1o law enforcement is not ooly the best way o wie the formudable
sesources of the Undted Stares government, bat also the most difective way 1w decrease the
influence of hese viclent oriming! emerprises while erancing he public safer.,

While the prosecuor-led, ielligénce-driven, puilthapency Bk force model 15 2
key component of de Department’s Southwest Border Steawey, o will not be the anly
component. We must also reongnize and suppon e imporsent daily work performed
by o irreestigators sod praseantors in stopping and seieing te fow of massive amowms
of sarootics, Dresrs, and bulk cash from Sewing across the border in both directions,
“These more reavtive narcatics cases are imporant to the overall carnd stratepy, becsuse i
the process we are seizing millions of pounds of drugs, thousands of firearms, and
milfions of dollacs i bulk cash as they emter and exit the oy, In addivon, these
commexdity-focused cases yield signilican inelligence that s then fed o the Special
Cperstny Divigion (30D, te QUDETF Fusion Center (OFC), and the Bl Paso
telfigence Center (EPICH for use in supporting more proascive, hueligeoce-driven
smvestigations that are desigred 1o atick gl of the caniels” diverse lines of lepa! busiess
Therefore, the Diepartment’s Strategy for Combuting the Mexican Cartels mast inchude an
assessment of the resouree needs of all owr components, and a plan for how they intend
w0 achieve the stred goals of the Stategy in loht of the speciic cared aotvity Impacing
shetr jrssdictions,

Tl

Law poforcement agencies must have the sbiliry 1o scoess, link, and interpres
voluminous intelligence information from as wide a community as possible.  We ase this
shared Idormution 1o identify and target the most sianifican organizations, so thet we can
achieve the preatest finpucr with our finkte resources. ' We alsr vse shared information o
develop coondinued. owlti-udsdicdonal frvestigations of dwse highe-inpac erges,
rking sure that investigations are mutually rednforcing, witheut duplicanng or
fenpardizing other investigations rgeting overlapping orgardzsgons.

Several muli-sgency endeavars are particulardy impomant to the provision of
tactcal Itelligence and operations! support in wrgeting the lugest end most dangerous
Mexican cartels.
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The Aoy Geperal's Consolidated Priority. Orvanization Teoeer (CPOT) Lig

The CPOT list of mternafional “Most Wanted”™ drug kiogpuw will be wsed o hely
fovus our crtical resowsces on the greatest threats Trom the Mesican caneds,  OF the 59
wirrldhwide conels curreptly on the fist, 25 of them are Mexcirbassd

The El Poco Inwilivence Center (EPIC)

EPIC 15 2 DEA-led mult-agency organizanon thet provides case-specific ool
intelfigence, focusine specificallv on the Southwest Border.

Current. Areas of Facas
Pursuant o the principles artculated above, DOJ s pursuing intistives i the

fellowing areéas:
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An importent aspect of sose building in Mexico volves WL sovpanition wish
specially verted Mesican law enforcement units.  DOJ lawe enforcoment spent work m
an advisory capacity o develop elite vered units of Mexican federal pobice officens,
training them to coadut lew enforcement vperations that leal 1o the dwovery and
seiznre of drugs, vuns, explosives, money, and documentary evidence 1 suppors bilaers]
investigations and prosecutions.  The Mexican units also srrest acive members of the
carteds, who may eventually becene cither covperating witnesses, defendams, or bath
These units are esseotial to our operations.  In order 1o propely leverge and suppont
thise crucial operations, the Department must expand thelr number; 10 include more drug
rafficking unitg, o fircares tafficking unlt, & money-lsundermgBnancial unit, and &
fugitive apprebension urlt,

v

A particular point of emphass i recent years has been the distmntlement of the
financie! infrasmectare of the drug wellicking organizadons.  These cffors have been
hamix*m:! by the fact that Foandal cases are compley and fmeconsiming, and the pool
of experenced financial investigators is finite.  Sinve the curtilment of IRS mvolvemant
in drug investigations 1 2008, ATF, DEA, FBI, and USMS bave hired additional
financial fnvestigators and forfeinure speciafists.  OUDETY hes established the Financul
Investipatne C‘mmmm {FIC) Program 1o bring sddivions] experienced firandial
mw;ugmrs 31 i:se:z: on the largest canels, and has buoessed

DEA has m};ﬁex&wnmi Financial Invesaparion Teams (FITs) in
i freld diasions 1 target the financil assets of drug rafficdens,  Analyse and anemevs
i the ULS. Attarney’s Offices and in the Deparment’s Asser Forfeinure and Money

Laundedng Secdon have also siepped up their effors w assise o addifion, Southwest
Region fedorel agendies sre working with state and Jocal Taw enforcement agencies oo an
OCDETF bulk currrency inftiatve that targers the highest level drug cartels and their

trapsphriation routes Tn the Southwest  These effrts miust be suppared and expanded.

Addressing the flow of weapons into Mexico from e United Staws & sho g
primary focus of aur eflons, AT imelligence has shown that the prevslence of
firearms and explosives trafficking into Mexico has a direct nexus 1o the carrels” national
demmestic drog distributon networks Thius, given the national scope of this lssue, merely
sétzing firearms through fnmerdicton will not siop Grearmy wallficking w Mexico,  We
st identify, investzate, and eliminate the sources of illegally rafficked Sreanms and the
serworks Gt traspors them.  Sinoe 2006, Project Guaranner bas been ATFS
comprehensive strateity 0 combat firearms-related violence perpetrated by the drug carels
along the Sowthwest Rorder.  Increasingly close collaboration berween ATF and the
effors of the multi-agency drug task forces along the border, including, most particularly,

b
4
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the OCDETY cor-located Shike Pores, cosres that scarce NTF resources are disecred &
G mitst paportant Grges.

4. losreased Focus on Locating and Apprebendiog Fugitdves
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DEPARTMENT OF JUSTICE
BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER

hone:800) [ #ox:co0) AR

Print
FIREARMS TRACE SUMMA
Trace Nomber: TH00344359  Request Dater N ber 24, 2009 Completivs Date: November 30, 2080¢

FIREARM INFORMATION

OFFICE OF STRATEGIC INTEL. Manofacturer: ROMARMCUGIR
Medelt DRACO

WASHINGTON, DC 20226 Caliber: 762
rroxe: coz) I Serial Number: DR-3389-49
Fax o Type: PISTOL

Covntry: ROMANIA
Badge No: Torparter: C!@Y ARME INC QAT
tavestigation No: 164020-10-JJJ PIN

INFORMATION CENTER COMBATTING

A {fh!itt 3 @

MEXICOCITY, DF 24640 PN

MEXICO rcg\:ggy LARSEULNECLE Recovery Dater 112072000
. Q = Time to Crime: 14 days
% L NACE, SO

Rades or:

DEALER INFORMATION L
URIEL NMN PATING erL: [N

LONE WOLF TRADING

Investization Net @ ¥ —
Qp ros: IR 50 STATES
PURCHASER INFORWATION S RS W 1

MPANY LLC

PHOENIX, AZ 85
! m;w @ GLENDALE, AZ BS302
i " o3 ip-To-Date
POB: PHOENIX, AZ UNITEDS Phove: (67 I Swip-To-Date
Race: HISPANIC Gy Heightt i in
Sex: Male Weight: ibs

D1 AZ r)m\immy@h—
102: - REMONMER
Contact the kvcx 7 r:} for additional infornmion,
AGM!N‘STRATWE INFORMATION

PREVIA: AFPGRSONAGP1A92/200%

SUMMARY OF RESULTS

ERMINED TO HAVE BEEN SOLD AS PART OF A MULTIPLE HANDGUN SALE
\L. FIREARMS LICENSEE (FFLY. THE TRANSACTION DATE NOTED IN THIS
TRACE SUIMMARY IS THE DATE THE MULTIPLE SALE WAS GENERATED BY THE FF, AND MAY NOT REFRESENT
THE ACTUAL TRANSACTION DATE OF THE TRACED FIREARM. TO VERIFY THE ACTUAL TRANSACTION DATE OF
THE TRAUED FIREARM, PLEASE CONTACT THE ¥FL.

THE DESCRIBED FIRBARM WAS DI
AND REPORTED TO ATF BY A FE

The information in this report must be validated prior to use in any eviminal procesdings.

Trace: T20090344359 ]

FOR OFFICIAL USE ONLY
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DEPARTMENT OF JUSTICE

BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER
Phone:(so0) IININER ¥=x:(s00) RN

Print Date:
MULTIPLE SALE SUMMARY

Multiple Sale Number: M20090200525 Entered Date: November 25, 2009 Field Dividion: PHOENIX

Busigess Nanw: Purchase Date: 11/24/2008
Licensee Name: ﬁ Name: JAIME NMN AVILA JR
Adares I
Address:

PHOENIX, AZ 85035

GLENDALE, AZ 85302 DOB: Race: HISPANE  Sex: Make
Phone: (623) [ITIIINE <
FFL Nowber: SN vos: IR ED ST TES
1 1: AR DRIVER'S LICENSE- Y~ 1 EEGGN

b2 &

, N
Purchaser ma asseaiatc&l@@})%p&hor
"

waceisi/multiple salels).

Weapon S

Manufacturer Model Caliber Serial Nu Origin

F.N. (FN HERSTAL) FIVE. &7 BG
SEVEN D

FN. FN HERSTAL) TFIVE- 37 BIREL e
SEVEN

FN. IFNHERSTAL} FIVE- 5 BG
SEVEN

PR (FNHERSTAL} FIVE- (JT PISTOL BG
SEVEN

F.N. 1% HERSTAL) FIVE: (:gf) PISTOL 86
SEVEN SO

Multiple Sale: M20090200825 Pageiof 1

FOR OFFICIAL USE ONLY
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DEPARTMENT OF JUSTICE
BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER
Phone: {500) IO ¥ so0) NN
Print Date:
SUSPECT GUN SUMMARY
Suspect Gun Number: S20090001704 Entered Date: Kovember 25, 2008

PHOENIX FD GROUP VI

PHOENIX, AZ 85004

Badge N
Tnvestigation No: 785115-16 J Il

DEALER INFORMATION

Business Name:
Licensee “«me”
7A5035
e ———— ) “Roce: HISPAN  Sex: Male
GLENDALE, AZ 85302 %ﬁ; ic
Phooe: (623) JIIINE {“ ight; (L Weight: Date: 11/24/2008
FFL Namber: INNENNN . @ IPEAZDRIVER'S LICENSE #:
Invoice ¥: d #

The firearm{s) Hsted below was entered § s B
maintain 2 lookout Tor the ﬁram? T mect guns in this report are traced by another ugency andlor
individual, your Division's Firearms T i
will include the identity of the offi
yourself 1o contact the Brearms trace reg:

requosting the trace. Ji will be incuribent upon the FTC ar
C will not release any information concerning your suspect gunis).

UESIOR
@ Weapon Summary
Weapon Count: §
Manufacturer 6,;‘ 3] Caliber  Serial Number Type Tmporier
BN, FN HERSTAL} RN (:‘2 B-SEVEN 57 IBB19554Y PISTOL UNKNGWN IMPORTER
FN. (FN HERSTAL) SR E FIVE-SEVEN 57 386195544 PISTOL UNKNOWN IMPORTER
FN. {FN HERSTAL} »L\g»‘ FIVE-SEVEN 57 385194225 PISTOL UNKNOWN DMPORTER
FN. {FN HERSTAL} o A0 FIVE-SEVEN 57 386195542 PISTOL UNKROWN IMPORTER
FNFN HERST}@) . FIVE-SEVEN 57 386185543 PISTOL UNKROWN IMPORTER
ey

Suspect Gun: S20080001 704 Page 1 of 1
FOR OFFICIAL USE ONLY
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DEPARTMENT OF JUSTICE

BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER
Phone:(SOO)- Fax:(ﬁﬂ!})‘

Print Date:
SUSPECT GUN SUMMARY

Suspeet Gun Number; 820090001790 Entered Date: December 14, 2009

PHOENIX FD GROUP VI

PHOENTX, AZ 85004

Badge No:
Investigation No: 785115-10JJ}i§

DEALER INFORMATION
Business Name; Naw: ,*"i@iME A
Licensee Name:

4
¥
<
o
o
3
"~
z
il
o
4]
=
E
Q
z

@

2

(v’

Address: @ﬁ) Race: HISPAN  Sex: Male
GLENDALE, AZ 85302 %
Prone: {623) [N ¢+ £ Height: (Q\Q‘ Weight: Date: 12/12/2009
FFL Number: - @ ID/\ y o #:
Invoice #: {:‘3 G’.%};y &

% System as a suspeet gun. You have requested NTC
et guns in this report are traced by another agency and/or
{FTC) will be notified in writing by the NTC, The nofification
will include the identity of the officeT y requesting the trace. It will be incumbent upon the FTC or
yourself 10 contact the firearms trace mq&ygy 'C will not release any infirmation concerning your suspect gun{s).

raaintain a lockout for the ﬁr&’ﬁm}((\ £ the
individual, your Division's Pirearms T

The firearm(s} listed below was entered :n@} ¥
i C

" Weapon Summary
?«—fjj Weapon Count: 3
Manufacturer Ao 1 Caliber  Serial Number Type Importer

ROMARM/CUGIR N (‘f@} WASR-I0 762 SI3471.1988  RIFLE CENTURY ARMS INC (CAT),
x ST ALBANS, VT

ROMARM/CUGIR Y apwaskas 762 1984PFB264 RIFLE CENTURY ARMS INC(CAT.
AN ST. ALBANS, VT

ROMARM/CUGIR < \ OGP WASR-10 762 197313356 RIFLE CENTURY ARMS INC (CAD,

ST. ALBANS, VT

ROMARM/CUGIR -/ GPWASR-10 762 1970183200 RIFLE CENTUKY ARMS INC (CAD),
ST. ALBANS, VT

ROMARM/CUGIR W2 1970001639 RIFLE CENTURY ARMS INC (CAI).

ST ALBANS, VT

Sugpect Gun: S20050001790 Pagetof 1
FOR QFFICIAL USE ONLY



ATTACHMENT 8



50

DEPARTMENT OF JUSTICE

BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER
Phone: SO0 [N F2x:s00) NN

Print Dat.
SUSPECT GUN SUMMARY

Suspeet Gun Number: $20100600059 Entered Date: January 14, 2010

PHOENIX FD GROUP VIT

PHOENIX, AZ 85004

Badge No:
tnvestigation No: 75511510 [}

DEALER INFORMATION INDIVIDUAL INFORMATION _

Business Name: Namc{\MIME I\th}
tisasc ome: [ Addrest
Address: \ Race: HISPAN  Sex: Male
GLENDALE, AZ 85302 X i©
Phone: (623)- Ext Q ighti L ™ Weight: Date: 017092010
FFL Number: [N { @:@zﬁmvms ucme “
Invoice #: N % /

q%.&gg System s3-a suspeet gun. You have requested NTC

t mm:s in this report are traced by another agency andfot
FTC) will be notified in writing by the NTC, The notification
will include the identity of the ofﬁcer g@y requesting the trace. 1t will be incumbent upon the FTC or
yourself to contaet the firearms trace rcq\,\ys

C will not release sny information concerning your suspect gun(s).
oy Weapon Summary

{ /.‘}\/ Weapon Count: 3

The firearm{s) listed below was entered ingg #
maintain a lookout for the firea s)~ f
individual, your Division's Frrearms T r»a c

Manufacturer Caliber  Serial Number  Type Importer
F.N. (FN HERSTAL) (_}’?\/E QEVTN 57 386203502 PISTOL FNH USA LLC,
FRE] DFR}CI\SBURG VA
F.N. (FN HERSTALY ' FIVE-SEVEN 57 386203508 PISTOL FNBUSA L
FREDERiCI\SBURG VA
FN. (PN HERSTALY) FIVE-SEVEN 87 386206113 PISTOL FNH USa L]
N !‘RS:DFR!C KSBURG RZ:
Suspect Gun: S20T00000059 Page tof 1

FOR OFFICIAL USE ONLY
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DEPARTMENT OF JUSTICE

BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EXPLOSIVES
NATIONAL TRACING CENTER
Phone:(300) JIIN =x:so0) NN

Print Date:
SUSPECT GUN SUMMARY

Suspeet Gun Number: S20100000088 Eotered Date: January 19,2010

PHOENIX FD GROUP Vi1

PHOENIX, AZ 85004

Badge No:
Investigation No: 78511510 JJJI

>, o
DEALER INFORMATION INDIVIDUAL INFORMATION g

Business Name: Name JAIME A\’MQR\Q‘“

tisessNom: R +:r~
JLRAZRS03S

IS Race: HISPAN  Sex: Male

>
TR, I
3 ight; fﬂ\\x Weight: Date: DU162010
FFL Number: [N

) E
I m& vl%&z,y
Tnvoice #: 3.
SO
The firearny(s) Jisted below was entered u@; ¥ ; System as & suspect gun. You have requested NTC
maintain a leokout for the firearm(y: o the ct puns in this seport are traced by another agency sandior
individnal, your Division's Firearms Thaffig i 3 [FTC) will be notified in writing by the NTC. The notification
will-inchude the identity of the officef aufl Z;’gy}%y requesting the trace. 1 will be incumbent upos the FTC or
yourself to contact the firearms trace reqyes {\ \N‘I‘C will not release any information concerning your suspect gun(s).

=2

2

oW

Weapon Summary

A Weapon Count: 3
Mannfacturer Wit Caliber  Serial Number  Type importer
ROMARMICUGIR 5 ASR-1D 762 1983AH3YT7 RIFLE CENTURY ARMS INC (CAD,
P ST. ALBANS, VT
BROMARM/CUGIR E\g/)’ 17 WASR-10 762 1979181530 RIFLE CENTURY ARMS INC (CAL,
FaaNa—g ST.ALBANS, VT
ROMARMACUGIR \\%\v WASR-10 762 1971CZ3775 RIFLE CENTURY ARMS INC (AT,
ANy ST. ALBANS, VT
"w\\ j

N’

Suspeet Gun: S20100000088 Page Tof |
FOR OFFICIAL USE ONLY



ATTACHMENT 10



54

From: Newell, William D, ;

Sent: Weadnesday December 15, 2010 5:30 PM
Tou m

Subject: TNogaes Shooting

Call my extension, Thanks

Rill Newedl

Spectal Agent in Charge

Bureau ol Alcohol, Tobuece, Firearms and Explosives {ATH
Phoenix Field Division tArizons snd New Mexico}

Office - (GU2)

Froou V

Sentt Decembee 15, 2010 5:01 PM

To: I

Cee Voth, David J.; Newell, Wiliiam D.
Subject: Re: Nogales Shooling

104, Thanks!

e
ROTICE: This slscironic ransmigsion is confidentisland intended only for the personis} to whom s addressed. i you
have received this transmidssion in arror, please nolify the sender by retum s-mail and destroy this message i #s entrely
{instuding all attschments),

From:
To:

T We 146114 2010
Subject: Re: Nogales Shooting
Boss Thus far these afe the only tio hat fave hean identified that | now. Very difficdlt 1o reach These Duys rosming e
hifls, 1 will find out. From tatking wnu-sounds fike they are oul in the middie of nowhere. He had to climb a3 ridge for
alr service. Talked lo she will call with trace results. From Fast and Furious

NOTICE: This slectronts tansmission s confidendial and intended only for the person(s) lo whom § s sodressed. IFyou
have received this transmission in error, please notify the sender by retum e~mioil ang destroy this massags in its entirety

{including alt sttactnents),

From:
To:
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Cor Neweldl, William D,
Sent: Wed Dec 15 18:31:58 3010
Subject: Rer Nogales Shoating

Thank you, - Arg thesa wo it addition 1o the gun airsady recoverad this moming?

NOTICE: This alectronic transnission is confidential and intended oaly for the parsonds) to wham it is addresyed. 1 you
frave received this ransmission in error, plaase nolify the sender by relurn eotiall and destroy this message in #s antirety
{inciudiing wll attachments),

From:
Tou
Sey 15 1826040 2010

Subject: fe: Nogales Shooting

§ am still here o the QISEN intel mesting al TPD. just taiked [ ost in Nogales in e hils. They have twa
3 WASHRSs from GalL | nave caltee JJJIlto trace the guns. She has initated sn urgent. 1 am the pos for the taces

NOTICE: This glectranic transmission e confidentisl and intended only for Bhe parsons) fo whom Lis adoressed. I you
have received this transmigsion in rror, please notify the sender by refurn e-mail and destroy this messags i Bs entirely
{indiuding all attachments).

From:

Tor

e ; Neweell, William D,
Sent: Wed Dec 15 12:02:14 2010
Subject; RE: Nogates Shooting

vhanks il 1 appreciate the apdate

From:
Sent: W ; December 15, 2010 9154 AW
Fou

Qe
Subject: Nogales ting
Just talked 1o an FBlagent, the BP did tecovered an AKA7, and they will provide us the info. We will

conduct an urgent irace immediately after we get the info- if they haven't already through other
channels.

el
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Sent: nesday, December 15, 2010 5:47 PM

Newell, Williarm D.

Tou
Subject: w: U5, Border Patrol Agent killed in the tine of duty - Twp firesrms recovered by ATR

il -
Fyl-

e
NOTICE: This elechonic ransmission is confidential and intended onfy for the personis) to whom it is addressed. If you
nave received this fransmission in error, please notify the sender by redurnm e-mall and destroy this message in iis entirety
{including all altachments).

o8 W—

2 15 14503 2010
Subject: U.S, Border Patrol Agent killed in the line of duty - Two firearms recovered by ATF
The two fircarms recovered by ATF this afterncon near Rie Rico, Arizona, in conjunction with the
shooting death of US, Border Patrol agent Terry were identified as "Suspect Guns” in the Fastand
Furious investigation 788115-10

Thie firearms are identified as follows;

Romarm/ CUGTR, 762 rifle, Model GP WASR 10/63, serfal mumber 1971023775
Romarm/CUGIR, 762 rifle, Model GP WASR 10/63, senal number WE3AHW7T

T <ot e late this atternoon requesting Intel assistance in the tracing of two recovered
fircarms.

{ initiated an urgent tircorms trace requests on bothiof the firearms and then contacted the NTC to
ensure the traces were conductad today.

1 was advized by the NTC that the frearms were entered into ATF Suspect Gun database by.

and associated to the Past and Furious investigation. The NTC further advised that on
01/16/10 Jatme AVILA purchased three Romarm 7.62 rifles from Lone Wolf Trading Company, two
of these firearms are the recovered firearms cited above.

No trace has been submitted on the third firearm purchased by AVILA {serial number 1979151530}, 1
am researching the trace status of the fircarms recovered earlier Yoday by the FBL
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Should you have any questions or noed further assistance, please vontact mue

- Senior IRS
Acting Intel Group Supervisor

Fmgﬁ: - o . . .
Sent: ae@ay, g&fﬂ!&f 15, 2010 11:24 AM

To: All Phoenix Exchange
Subject: 115, Border Patrol Agent killed in the fine of duty

A U.S. Border Patrol agent, Brian A. Terry, 40, was shot and killed north of the Arizona-Mexico border
while trying to catch bandits who target Hlegal immigrants. Terry, working s part of 2 BORTAC unit,
was waiting with three other agents in a remote area north of Nogales, Ariz., late Tuesday right when
3 gunfight with the bandits began. No other agents were injured, but one of the suspects was
wounded in the shootout, Terry was shot in the back and was pronounced dead at approximately
400 AM today.

The FBIl s investigating the shooting. Four suspects are in custody and Law Enforcement Personnet
ara searching for a fifth,

ATF Tucson personnet are assisting with the follow-up investigation and will be assisting with &
search of the ares, A firsarm in the custody of the FBI is currently being traced
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From:

Sent: BONESABY, ember 15, 2010 6:05 PM
To: Newel, Willam D,

Ce:

Subject: woEYL

B~

Fyi. Also, the USMS will be vosticting G8 Voth 1o assist.

NOTICE: This slectranic issian is confl tal and ineaded only for ihe parsonis} to whom s sttressed, if you
have received this ransmission inerror, please nofify the sender by telurn e-mail and destroy this message in its entirety
Gncluding alt attachements).

Fram: voth, David 3.
To: Newell, Willam D.;
>

Sent: Wed Dec 15 20:00:47 2010

Subject: FYT...
Iamie Avifa purchased 52 firsarms from November 2009 thru June 2010 for which he paid spproximstely $48,000.00
cash. The firearms consisted of FN 5.7 pistols, 1 Barrett 50 BMG rifle, AK-47 variant rifles, Ruger %mm handguns, Colt 38

supers eic...

David voth
Group Supervisor
Phoenix Group Wi
802
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From: Newall, Witharn .

Sent: Wednesday, Decamber 15, 2010 9:43 PM

Ton Soth, David J.;

Ce:

Subject: e Avilg in cusiody

Groat jols

NOTICE: This eléctronic i 15 ial and intended only for he person(s) o whom 18 addressed. (Fyou

have received this ransmission in efror, please oolify the sender by return email and destroy this message In is entirely
{intluding all attachments),

From: Vath, David 1.

To: Newell, Willlam D.: I

Ca

Sent: Wed Dac 15 23:41:30 2010

Subject: Avila in custody

We {ATF} have Jaime Awila in our custody. We are coordinating with the USAD to charge him In the marning via
Complaint. We are holding bim overnight in custody.

We are charging Avila with a standalone June 2010 firesrms purchase where he used 3 bad {old) adldress on the 3473,
19za{ai{1){A} - False records required 1o be kept by dealer.] This way we di not divulge our carrent case [Fast & Furfous)
or the Border Patrp! shooting case.

Thanks,

Gavid Voth
Group Supervisor
Phuenix Group Vit
02
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From: Vath, David &,

Sents Wednesday, December 15, 2010 $:42 PM
To: Newell. William D.

Ge:

Subisct: Avila in custody

We {(ATF) have Jaime Avils inv our cusm'dy. We gre coordinating with the USAD to rharge him in the morning vis
Complaint. ‘We are haiding him overnight in custody,

Wa are ¢harging Avila with a standalone June 2010 firearms purchase where he used a bad (oid) address pn the 4473,
1824(){1){A) — False records required to be kept by dedler.] This way we tio not divulge our current case (Fast & Furious]
of the Border Patral shooting rase.

Tharks,

David Voth
Group Supenvisor
Fhoenix Group Vit
&02
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From: I

Sent: Thursday December 16, 2010 935 AM
Tot I /o< Wiiam D
Subject: SR

DEPARTMENT OF JUSTICE ~ BUREAU OF ALCDHOL; TOBACCO, FIREARMS AND EXPLOSIVES SIGNIFICANT
INFORMATION REPORT

DATE December 18, 20818
FROM: Phoenix Fizld Division
FIELD OFFICE: Phoenix VI1 Field Office

CASE INFURMATION

CASE RUMBER: FESLIS -1
SRECTIAL AGENT: Wotk, David

TELEPHONE NUMBER: {582}

SYNOPSIS OF INCIDENT/ACTIVITY:

Arrest of Jaime AVILA.

NARRATIVE OF INCIDENT/ACTIVITY:

Dn January 16, 2018, Jawime AVILA purchased three {3) AK-47 variant rifles frow 3 Phoenix area
FFL. On December 15, 2918, after the shooting death of 3 W.§. Border Pateol agent in
Southern Arizona law enforcement officers/agents conducted 2 search of the srga. Two () of
the AX-47 variant rifles purchased by AVILA on ©1/16/2018 were recovered in the ares during
this search.

On December 15, 20818, ATF agents located AVILA and subseguently interviewed and arrested him
on charges stemming from this Janvary 16, 2818, ¥firearm purchase. In summary AVILA stmitted
to ATE agents that he straw purchased these firearms for an unldentified Mizpanic mele.

AVILA was held ovérnight and ATF agents have prepared a crisinal complaint for Jeime AVILA on
firearm charges relating to the straw purchase of these three (3) AK-47 variant rifles on
V171672018 and are presenting it to a Federal Magistrate today {12/16/10.}
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Fram: Vi, David

Sent: Thursday, December 16, 2010 10111 AM
Tor Newell, William D

Subject: change in charging

Gentiemen,

Afterspeaking with Emory he saw the wisdom in not charglng the AK-AT rifles in question so as {0 not complicats the
FBI's investigation. As such we are back to out original plar to charge the June guns purchased by Jaime AVILA

David Votk
Group Supervisor
Fhoenix Group Vil
lery
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From: Vath, David J.

Sent: Thusrsday, December 18, 2010 11:36 A
Tor Newell, Wiltiem 0.

Subject: siarification

Gentlzmen,

For the sake of clarity, we alleged B firearms from 3 different FFLs in the complaint affidavit stemming from june 12 &
June 15, 2010 purchases. However, the actual Criminal Complaint is for one {1) count of lving on the torm 4473

twill send the affidavit and complaing once the USAD has finished making revisions.
Thanks,

David Yoth

Group Supervisor

Phoenix Group Vi
soz [N
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From: Nawslt, Wiliam D.

Sent: Thursday, December 16, 2010 127 Pl

Subject: acember rast and Funoys of SAC (2}
Attachments: Decermber Fast and Furious BP for SAC (2L.doex

Please reviow and send back 1o me with “LE Sensitive - For Official Use Griy™

places. Thanks

sarerurk in the wpproprial



ATTACHMENT 11
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U5, Department of Justice Significant Information Report
Bureau of Alcohol, Tobaceo, Firearms ond Explosives

DATE: N
FROM: Phoenix Freld Division
FIELD OFFICE: Phoentx Vi Fiold Diice

CASE INFORMATION

CasE NuMBER: 7851 15- I

case TrrLe: IS N—

SPECIAL AGENT: TELEPHONE NUMBER:
Voth, David |

SYNOPSIS OF INCIDENT/ACTIVITY

Avrest of Juime AVILA.

NARRATIVE OF INCIDENT/ACTIVITY

On Janvary 16, 2010, Jaime AVILA purchased three {33 AK-47 variant rifies from a Phoenix mroa FEL, On Destraber 13, 2010, after the shoting
death of'a 1.8 Rorder Patrol agent n Southera Arfzons law affi asearch of themren. Twe (21 of the AR-AT
vartant rifies purchased b AVILA on 017162016 were recovered in thearch during this search,

On Decemnber 15, 2010, ATF spents Tocated AVILA and subsequently intervicwed and arrested him o charpes stemming from this January 16, 201,
fircarm purchase. In sammsry AVILA admitted to ATE agents that he stesw purchased these fireands for ao unidentificd Hispande male.

AVILA was hold overnight snd ATE agents have propared 1 crimingl complaint for Juime AVILA on fiscarm charges relating to-the steaw purchase of
these theee {3) AK-47 variant rifics on DI/16£2010 and ave prisenting it to a Federal Magisirate soday (1216710

o Ohffioist L Ondy Pupe Tof
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Page Tof |

1

Uriel Patino

Wed, Aug 25, 2010 2t 5113 PN
o
Ce:
Good Aftarnoon David,
Orie of our assosiates received a teiephone inquiry from Uriel Patine today. Uriel is one of the individuals
your office has interest in, and he looking to purchase 20 FN-FNX 3mm firearms. We currently have 4 of
thesa firearms in stock. Ifwea are jo IRl this order we would need o obiain the additional 18 specifically &r
this purpose.

| am requesting your guidance as to weather or not we should perform the transaction, as it is outside of the
standard way we have bean dealing with him.

{ ook forward to your sdvisment.

Thank you,
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Uriel Patino

Vott, David 4. B Wed, Aug 25, 2010 at 5:09 PM
s A S

Ca

Thank you very much for comtacting us regarding Mr. Pating snd s orderinguiry. We (ATF are
very much interesied in this transaction and would fike fo coortinate {with your cooperation) the
defivery of these firearms 16 Mr. Patino under owr direction; 1e date, ime, sto. Be assured no
erforoamant aolion will lake place on or near the -premrt’»g We have other matiers pressing
but late next weak (Thursday/Friday) would be good timing for us. Another technigue to aliow for
greater control would be i you are willing fo requiest a parlial down payment from My, Patino for a
“specislorder” Thistends {o increases the individual's future complisnce when they are already
financlally investad in ths situation,

Ingumimary our guidance is that we would ke you to go through with Mr. Patino's reguest and
ordder the additiontal fireanms he is requesting, and if possibile oblain 2 partial down payment This
will require further coordination of exact detaills but again we [ATF) are very much interested in this
transaction and appreciate your JJlfwitingress to cocperate and assist us.

Special Agernt {GC'd in this e-mail) s the ATF case agent for this investigation
Please coordingle s | ery of these firearms 1o Mr. Patinn thirough her (cell phone for BA
or by contacting me when she is oot svailable.

Thanks again for your cooperation and support of our joint mission

Respectiuly,

David Voth

Group Supervisor

Phoenix Group Vi
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N Page 2 of2
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I Pege 1 of]

Uriel Patino

Thu, Aug 26, 2010 at 10:52 AM
10! Vol v

e . I
David,
Thank you for your response. Per your emall we will move forward with this ransaction in scoordance with

your direction of having Mr. Patine provide payment prior to the bansler of the Sreamms.

We will suspend the transsciion (o meet with your ideal fime frame of next waek, at which point we witl
contact Hope when Mr, Patine is on his way 1o the store, and provide all standard documentation.

i you have any nther requirements or requests please let me know.

st taxs hadtay
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Chairman IssA. Thank you, Senator. Thank you for taking so
much time out of your busy schedule to testify here today.

While we set up for the next panel, we will take a short recess.

[Recess.]

Chairman IssA. The hearing will come to order, please.

We will now recognize our next panel of witnesses.

Mrs. Josephine Terry is the mother of the late Border Patrol
Agent Brian Terry. Ms. Michelle Terry is the sister of the late Bor-
der Patrol Agent Brian Terry. Mr. Robert Heyer is the cousin of the
late Border Patrol Agent Brian Terry.

The committee would also like to recognize other members of
Agent Terry’s family, including his father, Kent Terry, who is un-
able to be here today; his stepmother, Carolyn Terry; his older
brother, Kent Terry, Jr.; and his younger sister, Kelly Terry Willis.

Our thoughts today are with Agent Terry and his entire family
as they continue to mourn the untimely passing of their loved one.

Our remaining witnesses on the second panel are:

Mr. John Dodson. He is a special agent in the Phoenix Field Di-
vision of the Bureau of Alcohol, Tobacco, Firearms, and Explosives.

Mr. Olindo “Lee,” as he is known, Casa is a special agent in the
Phoenix Field Division of the Bureau of Alcohol, Tobacco, Firearms,
and Explosives.

And Mr. Peter Forcelli is the group supervisor of the Phoenix
Field Division of the Bureau of Alcohol, Tobacco, Firearms, and Ex-
plosives.

Ladies and gentlemen, pursuant to the rules of our committee,
all witnesses are to be sworn in order to testify. Would you please
rise to take the oath and raise your right hands?

[Witnesses sworn.]

Chairman IssA. Let the record reflect that all witnesses an-
swered in the affirmative.

Please be seated.

In order to allow time, particularly with such a large panel, your
entire written statements and any inclusive material you want to
have put in the record will be placed in the record, so feel free to
summarize. Try to stay within 5 minutes. For the field agents, we
will hold you closer to it. For the mother and sister, not so much.

We will start with Mr. Heyer. You are recognized for 5 minutes.

STATEMENTS OF ROBERT HEYER, COUSIN OF LATE BORDER
AGENT BRIAN TERRY; JOSEPHINE TERRY, MOTHER OF LATE
BORDER AGENT BRIAN TERRY; MICHELLE TERRY BALOGH,
SISTER OF LATE BORDER AGENT BRIAN TERRY; JOHN
DODSON, SPECIAL AGENT, PHOENIX FIELD DIVISION, BU-
REAU OF ALCOHOL, TOBACCO, FIREARMS, AND EXPLOSIVES;
OLINDO “LEE” CASA, SPECIAL AGENT, PHOENIX FIELD DIVI-
SION, BUREAU OF ALCOHOL, TOBACCO, FIREARMS, AND EX-
PLOSIVES; PETER J. FORCELLI, GROUP SUPERVISOR, PHOE-
NIX FIELD DIVISION, BUREAU OF ALCOHOL, TOBACCO, FIRE-
ARMS, AND EXPLOSIVES

STATEMENT OF ROBERT HEYER

Mr. HEYER. Good morning, Chairman Issa, Ranking Member
Cummings, and other members of the committee.
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My name is Robert Heyer. I am the cousin of slain Border Patrol
Agent Brian A. Terry. As you know, I am joined on the panel this
morning by Brian’s mother, Josephine, and his older sister,
Michelle. They have asked me to give this opening statement on
behalf of the entire Terry family.

It was just 10 days before Christmas last year when our family
received the devastating news. Brian had been shot and killed
while engaged in a firefight with a group of individuals seeking to
do harm to American citizens and others.

We knew that Brian faced imminent danger on a daily basis as
a part of his chosen career. But we also knew that he and his unit
were highly trained and equipped with the best weapons this coun-
try could provide to their fighting men and women. They were con-
fident in overcoming any threat that they may face in the desolate
section of desert that they patrolled. He and his team prided them-
selves as being the tip of the spear that defended this country and
its borders.

The telephone call came in the middle of the night. I know this
type of horrible notification has been received many times during
the past 10 years by families of our military sons and daughters
as the United States has fought wars in both Iraq and Afghanistan.
After all, Brian had taken an oath to defend this country from all
terrorist threats.

What makes Brian’s death so shocking to his family is that he
did not die on a foreign battlefield. He was killed in the line of duty
as a U.S. Border Patrol agent. He died not in Iraq or Afghanistan
but in a desert outside of Rio Rico, Arizona, some 18 miles inside
of the U.S.-Mexican border. His killers were not Taliban insurgents
or al Qaeda fighters but a small group of Mexican drug cartel ban-
dits heavily armed with AK—47 assault rifles. The rifles and the
ammunition that they carried in those weapons were designed to
do one thing, and that was to kill.

Brian was an amazing man. And I say that not just because he
was family. Many people thought he was almost superhuman. After
his death, we visited his former duty stations in Arizona. Each
time we met one of his fellow agents, they spoke of how impressed
they were with him. He was what we expect in our brothers and
sons: a strong, competitive, handsome, courageous, funny, and in-
credibly patriotic American. Some of his coworkers even had be-
stowed him with the nickname of “Superman.”

Brian was very proud to serve as a Federal agent. He had joined
the U.S. Marine Corps right after high school. He went on to col-
lege and earned a bachelor of science degree in criminal justice. He
then became a local police officer in the communities of Ecorse and
Lincoln Park, Michigan.

When he sought to have more of an impact on keeping this coun-
try safe, he joined the Border Patrol. Brian, it seemed, had found
his niche. Before long, he tried out and became a member of the
Border Patrol’s elite tactical unit known as BORTAC. At age 40,
he had much to look forward to, which included getting married
and starting a family. But for now, he was living his dream. He
wore his BORTAC-winged insignia with great pride and excelled as
a BORTAC team member.
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During BORTAC training, Brian was given a classroom writing
assignment. The assignment was to write something about himself
that would give the instructors some insight as to who he was. He
composed a poem that he entitled, “If Today is to Be the Day, So
Be It.” I would like to read you that poem so that you can have
a better understanding of the man he was.

“If you seek to do battle with me this day, you will receive the
best that I am capable of giving. It may not be enough, but it will
be everything that I have to give, and it will be impressive, for I
have constantly prepared myself for this day. I have trained,
drilled, and rehearsed my actions so that I might have the best
chance of defeating you. I have kept myself in peak physical condi-
tion, schooled myself in the martial skills, and have become pro-
ficient in the applications of combat tactics.

“You may defeat me, but I'm willing to die if necessary. I do not
fear death, for I have been close enough to it on enough occasions
that it no longer concerns me. But I do fear the loss of my honor
and would rather die fighting than to have it said that I was with-
out courage. So I will fight you, no matter how insurmountable it
may seem, to the death if need be, in order that it may never be
said of me that I was not a warrior.”

Brian was due to complete his shift of duty that night in the
desert outside of Rio Rico at midnight on December 15th and then
take some much-deserved time off. He had already made his travel
plans to fly back to Michigan and spend the Christmas holiday
with his family. Brian’s attention to detail had ensured that all the
Christmas gifts he had meticulously selected for his family had al-
ready been bought and sent in the mail prior to his arrival.

Brian did ultimately come home that Christmas. We buried him
not far from the house that he was raised in, just prior to Christ-
mas Day.

The gifts that Brian had picked out with such thought and care
began to arrive in the mail the same week. With each delivery, we
felt the indescribable pain of Brian’s death but, at the same time,
also remembered his amazing love and spirit.

We hope that you now know a little bit more about our Brian.
We ask that you honor his memory by continuing to ensure what
he worked so hard to do and ultimately gave his life doing—that
is, to keep this country safe and its borders secure.

We hope that the Bureau of Alcohol, Tobacco, and Firearms is
forthcoming with all information that the panel is seeking. We ask
that if a government official made a wrong decision, that they
admit their error and take responsibility for his or her actions. We
hope that all individuals involved in Brian’s murder and those that
played a role in putting the assault weapons in their hands are
found and prosecuted to the full extent of the law. Finally, it is our
hope that no more law enforcement officers die at the hands of
these heavily armed Mexican drug cartel members operating on
and inside the borders of the United States.

The Terry family would like to acknowledge and thank the spe-
cial agents in the FBI’s Tucson Field Office and the prosecutors in
the U.S. attorney’s Tucson office that have worked so hard and con-
tinue to work in bringing Brian’s killers to justice.
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We would also like to acknowledge the courage and integrity of
the three special agents of ATF’s Phoenix Field Division sitting
with us on this panel: Lee Casa, Pete Forcelli, and John Dodson.
We recognize the professional risk you face by coming forward and
speaking to the public about an investigation that you believe was
ill-conceived and reckless.

The Marine Corps has the motto of “Semper fidelis,” which most
of you know is Latin for “Always faithful.” The Border Patrol has
the motto of “Honor first.” Brian lived a life of honor, duty, and
sacrifice, which reflected both of these mottos and the two organi-
zations that he was so proud to serve in. It is now up to all of us
to put honor first and to remain always faithful in the quest for
justice.

On behalf of the entire Terry family, thank you.

[The prepared statement of Mr. Heyer follows:]
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Terry Family Opening Statement — June 15, 2011

Good morning Chairman Issa, Ranking Member Cummings and other
members of the committee. My name is Robert Heyer. | am the cousin of slain
Border Patrol Agent Brian A. Terry. | am joined on this panel today along with
Brian’s mother, Josephine Terry; and sister, Michelle Terry Balogh. They have

asked me to give this opening statement on behalf of the entire Terry Family.

It was just ten days before Christmas last year when our family received the
devastating news; Brian had been shot and killed while engaged in a firefight with
a group of individuals seeking to do harm to Americans citizens and others. We
knew that Brian faced imminent danger on a daily basis as part of his chosen
career, but we also knew that he and his unit were highly trained and equipped
with the best weapons this country could provide to their fighting men and
women. They were confident in overcoming any threat that they might face in
the desolate section of desert that they patrolled. He and his team prided
themselves as being the tip of the spear that defended this country and its

borders.

The telephone call came in the middle of the night. | know that this type of
horrible notification has been received many times during the last 10 years by the

families of our military’s sons and daughters as the United States has fought wars

1
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Terry Family Opening Statement - June 15, 2011

in both Iraq and Afghanistan. After all, Brian had taken an oath to defend this
country from all terrorist threats. What makes Brian’s death so shocking to his
family is that he did not die on a foreign battlefield; he was killed while in the line
of duty as a U.S. Border Patrol Agent. He died not in Iraq or Afghanistan, but in
the desert outside of Rio Rico, Arizona some 18 miles inside of the U.S. — Mexican
border. His killers were not Taliban insurgents or Al Qaeda fighters but a small
group of Mexican drug cartel bandits heavily armed with AK-47 assault rifles, The
rifles and the ammunition they carried were designed to do one thing and that

was to kill,

Brian was an amazing man. And | say that not just because he was family.
Many people thought him to be almost super human, After his death, we visited
his former duty stations in Arizona. Each time we met one of his fellow agents,
they spoke of how impressed they were him. He was what we expect in our
brothers and sons; a strong, competitive, handsome, courageous, funny, and
incredibly patriotic American. Some of his co-workers even had bestowed him
with the nickname of “Superman”. Brian was very proud to serve as a federal
agent. He had joined the United States Marine Corps right after high school. He

went on to college and earned a Bachelor of Science Degree in Criminal Justice.
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He then became a local police officer in the communities of Ecorse and Lincoln
Park, Michigan. When he sought to have more of an impact on keeping this
country safe, he joined the Border Patrol. Brian, it seemed had found his niche.
Before long he tried out and became a member of the Border Patrol’s elite
Tactical Unit known as BORTAC. At age 40, he had much to look forward to which
included getting married and starting a family; but for now, he was living his
dream. He wore his BORTAC winged insignia with great pride and excelled as a

BORTAC team member.

During BORTAC training, Brian was given a class room writing assignment.
The assignment was to write something about himself that would give the
instructors some insight as to who he was. He composed a poem that he entitled
“if Today Is to Be the Day...So Be It” and | would like to read it to you so that you

can have a better understanding of who he was:

“If you seek to do battle with me this day, you will receive the best that |

am capable of giving.

“It may not be enough, but it will be everything that | have to give and it

will be impressive for I have constantly prepared myself for this day.
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“l have trained, drilled and rehearsed my actions so that | might have the

best chance of defeating you.

“ have kept myself in peak physical condition, schooled myself in the

martial skills and have become proficient in the applications of combat tactics.

“You may defeat me, but I'm willing to die if necessary. | do not fear death
for | have been close enough to it on enough occasions that it no longer concerns

me.,

“But, | do fear the loss of my honor and would rather die fighting than to

have it said that | was without courage.

“So | will fight you, no matter how insurmountable it may seem, to the
death if need be, in order that it may never be said of me that | was not a

warrior.”

Brian was due to complete his shift of duty that night in the desert outside
of Rio Pico at midnight on December 15" and then take some much deserved
time off. He had already made his travel plans to fly back to Michigan and spend
the Christmas holiday with his family. Brian’s attention to detail had insured that

all the Christmas gifts he had meticulously selected for his family had already
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been bought and sent in the mail prior to his arrival. Brian did ultimately come
home that Christmas; we buried him not far from the house that he was raised in
just prior to Christmas day. The gifts that Brian had picked out with such thought
and care began 1o arrive in the mail that same week. With each delivery, we felt
the indescribable pain of Brian’s death, but at the same time also remembered his

amazing love and spirit.

We hope that you now know a little bit more about our Brian. We ask
that you honor his memory by continuing to ensure what he worked so hard to do
and ultimately gave his life doing; that is to keep this country safe and its borders
secure. We hope that the Bureau of Alcohol Tobacco and Firearms is forthcoming
with all information that the panel is seeking. We ask that if a government official
made a wrong decision that they admit their error and take responsibility for his
or her actions. We hope that all individuals involved in Brian’s murder and those
that played a role in putting the assault weapons in their hands are found and
prosecuted to the full extent of the law. Finally, it is our hope that no more law
enforcement officers die at the hands of these heavily armed Mexican drug cartel

members operating on and inside the borders of the United States.
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The Terry Family would also like to acknowledge and thank the Special
Agents in the FBI's Tucson Field Office and the prosecutors in the U.S, Attorney’s
Tucson Office that have worked so hard and continue to work in bringing Brian’s

killers to justice.

The Marines have the motto of Semper Fidelis which most of you know is
Latin for always faithful. The Border Patrol has the motto of Honor First. Brian
lived a life of honor, duty and sacrifice which reflected both of these mottos and
the two organizations he was so proud to serve in. It is now up to all of us to put
honor first and to remain always faithful in the quest for justice. On behalf of the

entire Terry Family, thank you.
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Chairman IssA. Thank you.
Special Agent Dodson, you are recognized for 5 minutes.

STATEMENT OF JOHN DODSON

Mr. DopsoN. Mr. Chairman, Ranking Member Cummings——

Chairman IssA. Please pull the mike a little closer, if you would,
please, and make sure it is on.

Mr. DODSON. Yes, sir. Is that better?

Mr. Chairman, Ranking Member Cummings, other honorable
members of this committee, I thank you.

Beginning with my military service and continuing through to
this day, I am proud to have spent nearly my entire adult life in
service of this country, under sworn oath to defend its Constitution,
with my allegiance always pledged to this Republic.

I spent the vast majority of my law enforcement career con-
ducting criminal investigations, with a particular focus on those in-
volving the trafficking of narcotics and firearms. I have been in-
volved in countless investigations and arrests, from basic mis-
demeanors to complex conspiracies of international drug-trafficking
organizations, many times as an undercover. I have made thou-
sands of investigative stops and scores of arrests and have testified
many times in Federal and State courts across this country, often
as a qualified expert.

I do not appear before you as some remote observer of these
events casting a judgmental finger over the actions of others. I
come, as I have been asked to do, bearing only my firsthand ac-
count. I have not the burdens of rendering judgment, determining
responsibility, or holding others accountable. I yield those to this
committee.

The only message I hope to convey is that through this process
some resolve may finally be brought to the families of Brian Terry
and Jaime Zapata, that we may truly honor their service and
mourn their sacrifice. I hope that your inquiry and those of Senator
Grassley’s office and the inspector general will yet yield a true ac-
count for the many others on both sides of our border who have al-
ready been or will be affected by this operation. Furthermore, I am
grateful to have the opportunity to appear here today alongside the
Terry family so that I may personally express to them my sorrow
and my regret.

Simply put, during this operation referred to as “Fast and Furi-
ous,” we, the ATF, failed to fulfill one of our most fundamental ob-
ligations: to caretake the public trust, in part to keep guns out of
the hands of criminals.

When I became involved in this operation in late 2009, the ATF
agents running it briefed me that the local Phoenix firearms deal-
ers had provided them with a list of more than 40 individuals
whom they believed to be purchasing guns for others—straw pur-
chasers. Of these individuals, several were members or believed to
have connections with Mexican drug cartels.

Those identified straw purchasers were the initial suspects of
this investigation. From the earliest days of that operation after
the briefing, I had no question that the individuals we were watch-
ing were acting as straw purchasers and that the weapons they
purchased would soon be trafficked to Mexico and/or other locales
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along the southwest border or other places in the United States
and, ultimately, that these firearms would be used in a violent
crime.

However, we did nothing to intervene. Over the course of the
next 10 months that I was involved, we monitored as they pur-
chased handguns, AK-47 variants, and .50-caliber rifles, almost
daily at times. Rather than conduct any enforcement actions, we
took notes, we recorded observations, we tracked movements of
these individuals, we wrote reports, but nothing more, knowing all
the while, just days sometimes after these purchases, the guns that
we saw these individuals buy would begin turning up at crime
scenes in the United States and in Mexico. And yet we still did
nothing.

I recall, for example, one suspect, as he met with another, receive
a bag full of cash. That cash he then proceeded to a local FFL, who
conducted a transaction of firearms that we had authorized him to
do. This straw purchaser then left the Federal firearms dealer and
met again with that third party and delivered the firearms to him.
And still we did nothing. Although my instincts made me want to
intervene and interdict those weapons, my supervisors directed me
and my colleagues not to make any stop or arrest, but rather to
keep him under surveillance, while allowing the guns to walk.

Surveillance operations like these were the rules; they were not
the exceptions. This is not a matter of some weapons that had got-
ten away from us or allowing a few to walk so that we could follow
them to a much larger, more significant target. Allowing loads of
weapons that we knew to be destined for criminals was the plan.
This was the mandate.

I remember a lecture by Army Lieutenant Colonel Dave Gross-
man, and I borrow from it now. ATF is supposed to be the guard-
ians, the sheepdogs that protect against the wolves that prey upon
us, especially along our southern border. But rather than meet the
wolf head-on, we sharpened his teeth, added number to his claw.
All the while, we sat idly by watching, tracking, and noting as he
became a more efficient and effective predator.

Prior to my coming to Phoenix, I had never been involved in or
even heard of an operation in which law enforcement officers would
let guns walk. The very idea of doing so is unthinkable to most law
enforcement. I and other field agents involved in this operation re-
peatedly raised these concerns with our supervisors. In response,
we were told that we simply did not understand the plan.

I cannot begin to think of how the risk of letting guns fall into
the hands of known criminals could possibly advance any legiti-
mate law enforcement interest. I hope the committee will receive
a better explanation than I.

Thank you again for the opportunity to appear here today before
you, and I look forward to answering any questions that any of you
may have.

[The prepared statement of Mr. Dodson follows:]



98

TESTIMONY OF SPECIAL AGENT JOHN DODSON BEFORE THE HOUSE COMMITTEE

ON OVERSIGHT & GOVERNMENT REFORM
June 15, 2011

Mr. Chairman, Ranking Member Cummings, honorable members of this Committee. 1
am grateful you have called this hearing today, and I hope that my testimony will assist in your
investigation. Beginning with my military service and continuing through this day, I am proud to
have spent nearly my entire adult life in service of this Country, under sworn oath to defend the
Constitution, with my allegiance always pledged to this Republic. I have patrolled highways and
back country roads as a uniformed patrol officer while working local law enforcement in
Virginia. I was a detective and then attached to a Drug Enforcement Administration Task Force
just outside the beltway surrounding this city, and I am before you now, as a Special Agent with
the Bureau of Alcohol, Tobacco and Firearms.

1 have spent the vast majority of my law enforcement career conducting criminal
investigations, with a particular focus on those involving the trafficking of narcotics and
firearms. Ihave been involved in countless investigations and arrests, from basic misdemeanors
to complex conspiracies of international drug trafficking organizations, many times as a case
agent, many times as an undercover. I have made thousands of investigative stops and scores of
arrests, and have testified many times in federal and state courts across the country, as a witness
and often as a qualified expert.

Although it has neither been my desire nor my expectation to provide testimony to a
commitfee such as this, I see it as merely the well and faithful discharge of my duties. I do not
appear before you as a remote observer of these events, casting a judgmental finger over the
actions of others. I come, as I have been asked to do, bearing only my first-hand account. I have
not the burdens of rendering judgment, determining responsibility, or holding others accountable.
I yield those to this committee. The only message I hope to convey is that through this process,
some resolve may finally be brought to the families of Brian Terry and Jaime Zapata; that we
may truly honor their service and mourn their sacrifice. I hope that your inquiry, and those of
Senator Grassley and the Inspector General, will yield a true account for the many others who
bave already been or will be affected by this operation. Furthermore, I am grateful to have this
opportunity to appear today with the Terry family so that I may personally express my sorrow
and regret about my involvement in this.

Simply put, during this operation known as Fast and Furious, we, ATF, failed to fulfill
one of our most fundamental obligations, to caretake the public trust; in part, to keep guns out of
the hands of criminals, When I became involved in this operation in late 2009, the ATF agents
running it briefed me that local Phoenix firearms dealers had provided them with more than 40
individuals whom they believed to be purchasing guns for others—straw purchasers”™—
including members of Mexican drug cartels. These identified straw purchasers were the initial
subjects of this investigation. From the earliest days of the operation after being fully briefed on
what was known to date, I had no question that the individuals we were watching were acting as
straw purchasers and that the weapons they purchased would soon be trafficked to Mexico and
locales all along the Southwest border, where they would be used in violent crime if we did not
intervene. However, we did not intervene.
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Over the course of the next 10 months that I was involved in this operation, we monitored
as they purchased hand guns, AK-47 variants, and .50 caliber rifles almost daily. Rather than
conduct any enforcement actions, we took notes, we recorded observations, we tracked
movements of these individuals for a short time after their purchases, but nothing more.
Knowing all the while, just days after these purchases, the guns that we saw these individuals
buy would begin turning up at crime scenes in the United States and Mexico, we still did
nothing. I can recall, for example, watching one suspect receive a bag filled with cash from a
third party then proceed to a gun dealer and purchase weapons with that cash and deliver them to
this same unknown third party. Although my instincts made me want to intervene and interdict
these weapons, my supervisors directed me and my colleagues not to make any stop or arrest, but
rather, to keep the straw purchaser under surveillance while allowing the guns to walk.
Surveillance operations like this were the rule, not the exception. This was not a matier of some
weapons getting away from us, or allowing a few to walk so as to follow them to a much larger
or more significant target. Allowing loads of weapons that we knew to be destined for
criminals—this was the plan. It was so mandated.

I have never heard an explanation from anyone involved in Operation Fast and Furious
that I believe would justify what we did. The ATF is supposed to be a guardian of our citizens.
To paraphrase the analogy of Army LTC Dave Grossman, ATF is supposed to be the sheepdog
that protects against the wolves that prey upon our southern border, But rather than meet the
wolf head-on, we sharpened its teeth and added number to its claws, all the while we sat idly by
watching, tracking, and noting as it became a more efficient killer.

Prior to my coming to the Phoenix Field Division, I had never been involved in or even
heard of an operation in which law enforcement officers let guns walk. The very idea of letting
guns walk is unthinkable to most law enforcement. 1and other field agents involved in the
operation repeatedly raised these concerns with our supervisors. In response, we were told that
we simply did not understand the plan. However, the numerous guns we let walk have yet to be
recovered. Those that have been, were only recovered after the last time they were used in a
crime. [ cannot begin to think of how the risk of letting guns fall into the hands of known
criminals could possibly advance any legitimate law enforcement interest. Ihope the Committee
will receive a better explanation than I ever did.

Thank you again for the opportunity to appear before you today. I look forward to
answering any questions you may have.
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Chairman IssA. Thank you, sir.
Special Agent Casa.

STATEMENT OF OLINDO “LEE” CASA

Mr. CasA. Good morning, Mr. Chairman. Good morning, Mr.
Cummings. Good morning, honorable Members of Congress. My
name is Olindo James Casa, and I am a senior special agent with
the Bureau of ATF.

I have been employed with ATF since March 1993 as both an in-
spector and later as a special agent. I am currently assigned to the
Phoenix Field Division, Phoenix Group VII, an OCDETF strike
force group, and I have been assigned to that group since December
2009 to the present.

As a special agent with ATF, I have been a case agent, I have
been a co-case agent, and I have participated in many firearms-
trafficking investigations, both domestic and international in scope.
Needless to say, I feel I have extensive experience in regards to
firearms-trafficking investigations, and my work has resulted in
the successful prosecution of many individuals who have violated
the law.

After reporting to Phoenix Group VII office in December 2009, I
was briefed by group members on the investigation Fast and Furi-
ous. Shortly after, I became aware of what I believed to be unusual
and questionable investigative techniques. For instance, I became
aware that certain straw purchasers were purchasing numerous
firearms from firearm dealers. What I found concerning and alarm-
ing was, more times than not, no law enforcement activity was
planned to stop these suspected straw purchasers from purchasing
firearms. The only law enforcement activity that was occasionally
taken was to conduct a surveillance of the transaction, and then
nothing more.

As the investigation progressed over the next couple of months,
additional suspected straw purchasers were identified, again with
no obvious attempts to interdict the weapons or interview the sus-
pects. Around the same time, Phoenix Group VII office started to
receive numerous firearm traces detailing recoveries of firearms in
the country of Mexico. Many of those traces disclosed the aforemen-
tioned straw purchasers were responsible for purchasing those re-
covered firearms.

At this time, several special agents in the group, including my-
self, became increasingly concerned and alarmed at Case Agent
Hope MacAllister and Group Supervisor Dave Voth’s refusal to stop
or address the suspected straw purchasers from purchasing addi-
tional firearms. Special Agent John Dodson and I continually
raised our concerns directly with the case agent, Co-Case Agent
Tonya English, and Group Supervisor Voth, to no avail.

In response to our increasingly voiced concerns, the group super-
visor issued the infamous “schism” email to the group. In essence,
the email was a direct threat to the special agents who were not
in agreement on how Case Agent MacAllister, Co-Case Agent
English, or how Group Supervisor Voth managed the investigation.
Based on my 18 years of experience with ATF, I did not think the
email was an empty threat. I took it very seriously. It has been
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common practice for ATF supervisors to retaliate against employ-
ees that do not blindly toe the company line.

Sometime in March 2010, at the direction of Group Supervisor
Voth and Case Agent MacAllister, daily surveillance of the straw
purchasers started to be conducted by members of ATF Group VII
as well as ATF special agents from other offices who were detailed
to assist with the Operation Fast and Furious. ATF Special Agent
Lawrence Alt reported to the Phoenix Group VII office around this
period of time and, like Special Agent Dodson and I, became
alarmed of the direction of the investigation and spoke out against
the practices that were being utilized.

My role during these daily surveillances was that of shift super-
visor. As a shift supervisor, my responsibility was to oversee sur-
veillance agents at the direction of Case Agent MacAllister, Co-
Case Agent English, and/or Group Supervisor Dave Voth.

In general, my fears were realized while out on these aforemen-
tioned surveillances. On numerous occasions, the surveillance team
followed straw purchasers to Phoenix-area firearms dealers and
would observe these straw purchasers buying and depart with nu-
merous firearms in hand. Those firearms included but were not
limited to AK—47 variant rifles, .50-caliber rifles, and 5.7-milli-
meter FN pistols, all of which are devastating weapons.

On many of those occasions, the surveillance team would follow
the straw purchasers either to residences, a public location, or until
the surveillance team was spotted by straw purchasers. But the
end result was always the same: The surveillance was terminated
by the case agent, co-case agent, or supervisor without interdicting
or seizing the firearms.

On several occasions, I personally requested to interdict or seize
the firearms in such a manner that would only further the inves-
tigation, but I was always told to stand down and not to seize the
firearms. I made these requests over the air and have many law
enforcement witnesses that can verify my assertions.

Reflecting back to that period of time during the investigation,
I thought the poor decisions were made due to incompetency or a
lack of experience, which would have made the situation bad
enough. Unfortunately, in recent light of documents that have been
released, especially the briefing paper dated January 8, 2010, it ap-
pears the investigation was conducted in a recklessly planned man-
ner with a specific strategy in mind. Per the briefing paper, the
strategy was to allow the transfer of firearms to take place in order
to further the investigation and allow for the identification of addi-
tional co-conspirators who would continue to operate and illegally
traffic firearms to Mexican drug trafficking organizations.

Special Agent Dodson, Special Agent Alt, and I, at times on a
daily basis, had warned the case agent, co-case agent, and group
supervisor of the reckless course they were taking in regards to the
investigation. We sternly warned them of the consequences of their
actions but were repeatedly ignored. In fact, on at least a couple
occasions I witnessed, Special Agent Dodson asked both Special
Agent MacAllister and Group Supervisor Voth if they were pre-
pared to attend the funeral of a slain agent or officer after he or
she was killed with one of those straw-purchased firearms. Neither
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one answered or even seemed concerned by the question posed to
them.

To close, I would like to extend my heartfelt condolences to Bor-
der Patrol Agent Brian Terry’s family. I am truly sorry for your
loss. I hope you find peace.

[The prepared statement of Mr. Casa follows:]
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Opening Statement

Good morning honorable members of Congress. My name is Olindo James Casa and 1
am a Senior Special Agent with the Bureau of Alcohol, Tobacco, Firearms, and Explosives,
commonly known by the acronym ATF. I have been employed by ATF since March 1993,
From March 1993 until June 1999, I held the position of Inspector with ATF. From June 1999
until the present, for the twelve past years, I have held the position of Special Agent. Tam
currently assigned to the Phoenix Field Division, Phoenix Group VII, an OCDETF Strike Force
Group and have been assigned to that group from December 2009 to the present. Prior to this
assignment, I worked in the Chicago Field Division, Chicago Group II, a Firearms Trafficking
Group. 1was assigned to that group from 2003 until 2009. Since being employed with ATF, |
have been a case agent, co-case agent, and have participated in many firearms trafficking
investigations, both domestic and international in scope. Needless to say, I feel 1 have
extensive experience in regards to firearms trafficking investigations and my work has resulted
in the successful prosecution of many individuals who have violated the law. Some of my
training includes a four year criminal justice degree from Illinois State University and job
specific training at the Federal Law Enforcement Training Center. In addition, while at the
training center, [ earned the award of Honor Graduate of my ATF Special Agent Training

Course.

Upon arriving in Phoenix, AZ in December 2009, | was assigned to work full time (more
or less) on an investigation, which later received OCDETF designation and funding. That
investigation was titled Fast and Furious. The investigation was initiated before my arrival by a
newly hired ATF Special Agent, Jose Medina, sometime in or around November 2009. Special
Agent Medina’s assigned training officer was ATF Special Agent Hope MacAllister. Shortly
after Special Agent Medina opened the investigation, Special Agent MacAllister had the
investigation reassigned to her. Based on my experiences in ATF, this type of reassignment is
uncommon and unusual, especially in a trainer / trainee situation. As the investigation
developed, ATF Special Agent Tonya English assumed the role of co-case agent and Special

Agent Medina assumed a subordinate role in the investigation. The 1 line supervisor around the
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time of the initiation of the investigation was ATF Phoenix Group VII Supervisor David Voth, a

newly designated Group Supervisor with no previous ATF supervisory experience.

After I reported to Phoenix Group VII Office, I was briefed by group members on the
investigation that later became titled Fast and Furious. Shortly after, I became aware of what I
believed to be unusual and questionable investigative techniques. For instance, 1 became aware
that certain suspected straw purchasers were purchasing numerous firearms from area firearm
dealers. What I found concerning and alarming was more times than not, no law enforcement
activity was planned to stop these suspected straw purchasers from purchasing firearms. The
only law enforcement activity that was occasionally taken was to conduct a surveillance of the
transaction, and nothing more. Most of the time, the firearm purchase forms (known as ATF
Forms 4473) and receipts for those transactions were faxed to our office and group members,
including myself, were instructed to write Reports of Investigations (ROls) detailing the

purchase of firearms by those aforementioned individuals.

As the investigation progressed over the next couple of months and additional suspected
straw purchasers were identified, again with no obvious attempts to interdict the weapons or
interview suspects. Around the same time, the Phoenix Group V11 Office started to receive
numerous firearm traces detailing recoveries of firearms in the Country of Mexico. Many of
those traces disclosed that the aforementioned straw purchasers were responsible for purchasing
those recovered firearms. Also around that period of time the investigation received OCDETF
funding and was titled the Fast and Furious. At this time, several Special Agents in the group,
including myself, became increasingly concerned and alarmed at Case Agent McAllister’s and/or
Group Supervisor Voth’s refusal to address or stop the suspected straw purchaser from
purchasing additional firearms. Special Agent John Dodson and I continually raised our
concerns directly with Case Agent MacAllister, Co-Case Agent English, and Group Supervisor
Voth, to no avail. In response to our increasingly voiced concerns, Group Supervisor Voth
issued the infamous “Schism” e-mail to the group. In essence, the e-mail was a direct threat to
the Special Agents who were not in agreement with how Case Agent MacAllister, Co-Case
Agent English, or Group Supervisor Voth managed the investigation. Based on my eighteen

years of experience with ATF, I did not think the e-mail was an empty threat and took it very
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serious. It has become common practice for ATF Supervisors to retaliate against employees that

do not blindly tow the company line, no matter what the consequences.

Sometime in March 2010, at the direction of Group Supervisor Voth and Case Agent
MacAllister, daily surveillances of straw firearm purchasers started to be conducted by members
of ATF Group VII as well as ATF Special Agents from other offices who were detailed to assist
with Operation Fast and Furious. The surveillances were also supported by Immigration and
Customs Enforcement (ICE) Special Agent Layne France and by members of the Phoenix Police
Department. ATF Special Agent Lawrence Alt reported to the Phoenix Group VII Office around
this period of time and like Special Agent Dodson and I, became alarmed of the direction of the
investigation and spoke out against the practices that were being utilized. I would like to
mention two other Phoenix Group VII members shared their concerns with me regarding the

direction of investigation, but were not outspoken for their own various personal reasons.

My role during the daily surveillances was that of Shift Supervisor. As the Shift
Supervisor my responsibility was to oversee the surveillance agents at the direction of Case
Agent MacAllister, Co-Case Agent English, and/or Group Supervisor David Voth. In general,
my fears were realized while out on the aforementioned surveillances. On numerous occasions
the surveillance team followed straw purchasers to Phoenix area firearms dealers and would
observe the straw purchasers buy and then depart with numerous firearms in hand. Those
firearms included but were not limited to AK-47 variant rifles, .50 caliber rifles, and 5.7mm FN
pistols, all of which are devastating weapons. On many of those occasions, the surveillance team
would then follow the straw purchasers either to a residence, a public location, or until the
surveillance team was spotted by the straw purchasers. But the end result was always the same —
the surveillance was terminated by the Case Agent MacAllister, Co-Case Agent English or
Supervisor Voth, without interdicting or seizing the firearms. On several occasions I personally
requested to interdict or seize firearms in such a manner that would only further the
investigation, but I was always order to stand down and not to seize the firearms. I made these
requests “over the air” and have many law enforcement witnesses that can verify my assertions.

I challenge anyone to disprove my statements.
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Reflecting back to that period of time during the investigation, I thought the poor
decisions were made due to incompetence and/or lack of experience, which would have made
this situation bad enough. Unfortunately, in recent light of documents that have been released,
especially the Briefing Paper dated January 8, 2010, it appears the investigation was conducted
in a recklessly planned manner with a specific strategy in mind. Per the Briefing Paper, the
strategy was to allow the transfer of firearms to take place in order to further the investigation
and allow for the identification of additional co-conspirators who would continue to operate and
illegally traffic fircarms to Mexican DTOs. Special Agent Dodson, Special Agent Alt, and 1, at
times on a daily basis, had warned the Case Agent, Co-Case Agent, and Group Supervisor of the
reckless course they were taking in regards to the investigation. We sternly warned them of the
consequences of their actions (or lack thereof), but we were repeatedly ignored. In fact, on at
least a couple of occasions that | witnessed, Special Agent Dodson asked both Special Agent
MacAllister and Group Supervisor Voth if they were prepared to attend the funeral of slain agent
or officer after he or she was killed with one of those straw purchased firearms. Neither one

answered or even seemed concerned by the question posed to them.

To close, I would like to extend my heartfelt condolences to Border Patrol Officer Brian

Terry’s family. Tam truly sorry for your loss and I hope someday you find peace.
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Chairman IssA. Thank you.
Special Agent Forcelli.

STATEMENT OF PETER J. FORCELLI

Mr. FORCELLI. Good morning, Chairman Issa, Ranking Member
Cummings, and members of the committee. I thank you for the op-
portunity to appear before the committee today.

I am here to provide testimony that I hope will assist in your in-
quiry into the investigation that has come to be known as “Oper-
ation Fast and Furious.” I believe that your inquiry is essential.
There have been grave mistakes made in this case. And the com-
mittee, the American people, and the family of slain Border Patrol
Agent Brian Terry deserve answers.

Please allow me to give you a little background information
about myself. In 1987, I began my career with the New York City
Police Department. I worked in Bronx County, often referred to as
“The Bronx,” as a uniformed police officer and then ultimately as
a detective in the Bronx Homicide Task Force. In my career, I esti-
mate that I have responded to approximately 600 homicide scenes.
The vast majority were drug-related, committed by armed crimi-
nals. And these violent criminals were armed with illegal firearms,
and they had little regard for human life.

I retired early from the NYPD in June 2001 to take a position
with the Bureau of Alcohol, Tobacco, and Firearms, as we were
then known, and I did this because I had the honor of working with
ATF agents who were working and making great cases, working
hand-in-hand with incredible prosecutors from the Southern and
Eastern Districts of New York.

In working with these officers, one thing was very clear: Dedi-
cated prosecutors worked hand-in-hand with dedicated ATF agents
to make great cases that truly impacted the safety of the public.
There was an absolute sense of teamwork and respect. Again, I am
going to emphasize the words “teamwork and respect.” Together
with prosecutors from the U.S. attorneys’ offices with whom I had
worked, we had used confidential informants, proffers, cooperation
agreements, waivers of speedy presentment, investigative grand ju-
ries and grand-jury subpoenas, and an abundance of other inves-
tigative tools to make successful cases as part of a team.

I left the New York Field Division in March 2007 to begin work-
ing in my current post of duty as a supervisor of the Phoenix I
Field Office. Within weeks, I was surprised at what I had observed.
In my opinion—in my professional opinion, dozens of firearms traf-
fickers were given a pass by the U.S. attorney’s office for the Dis-
trict of Arizona. Despite the existence of probable cause in many
cases, there were no indictments, no prosecutions, and criminals
were allowed to walk free. In short, their office policies, in my opin-
ion, helped pave a dangerous path.

Fortunately, the same could not be said of the Arizona Attorney
General’s Office, State prosecutors, to which we agents were forced
to turn for prosecution of firearms cases. Victor Varela and his as-
sociates, who trafficked .50-caliber rifles directly to Mexican drug
cartels, one of which was used to kill a Mexican military com-
mander, were successfully prosecuted by the Arizona Attorney Gen-
eral’s Office. And this was after the case had been declined for Fed-
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eral prosecution by Assistant U.S. Attorney Emory Hurley due to
what he referred to as “corpus delecti” issues.

Mr. Varela, sadly, was released from prison last July because of
the lesser sentencing guidelines that apply in State court.

But the alternative, no prosecution, in my eyes, was unaccept-
able.

Another case, which involved a corrupt Federal firearms licensee
who was supplying several firearms-trafficking organizations, was
declined by Mr. Hurley. This particular dealer in his post-arrest
statement admitted that approximately 1,000 of his firearms were
trafficked to Mexico. Over one-half dozen of that dealer’s firearms
were located around the body of Arturo Beltran Leyva, the head of
the Beltran-Leyva Cartel, after he was killed in a gun battle with
the Mexican Naval Infantry in Cuernavaca, Mexico.

Due to the recalcitrance of the U.S. attorney’s office, cases such
as these were presented for prosecution to the Arizona Attorney
General’s Office, where the State laws carried significantly lesser
penalties than they did under the Federal statutes. And I believe
that this situation, wherein the U.S. attorney’s office for the Dis-
trict of Arizona in Phoenix, particularly, declined most of our fire-
arms cases, was at least one factor which led to the debacle that
is now known as Operation Fast and Furious.

And now I will fast forward to Operation Fast and Furious itself.
ATF agents assigned to the Phoenix Field Division, with the con-
currence of their chain of command, walked guns. ATF agents al-
lowed weapons to be provided to individuals that they knew would
traffic them to members of the Mexican drug-trafficking organiza-
tions. They did so by failing to lawfully interdict the weapons, and
they did so by encouraging Federal firearms licensees to continue
selling weapons in instances where they knew that no interdiction
efforts would be planned.

When I voiced surprise and concern with this tactic to ASAC
George Gillett and SAC William Newell, my concerns were dis-
missed. SAC Newell referred to the case as “groundbreaking” and
bragged that we were the only people in the country doing this. My
other ASAC, Jim Needles, merely said, “Pete, you know that if you
or I were running the case, it wouldn’t be getting run this way.”

This operation, which, in my opinion, endangered the American
public, was orchestrated in conjunction with Assistant U.S. Attor-
ney Emory Hurley, the same assistant U.S. attorney who prevented
us from using some of the common and accepted law enforcement
techniques utilized elsewhere in the United States. I have read doc-
uments that indicate that his boss, U.S. Attorney Dennis Burke,
also agreed with the direction of this case.

Allowing firearms to be trafficked to criminals is a dangerous
and deadly strategy. The thought that the techniques used in the
Fast and Furious investigation would result in “taking a down a
cartel,” given the toothless nature of the straw-purchasing law and
the lack of a strong firearms-trafficking statute, is, in my opinion,
delusional.

Based upon my conversations with agents who had assisted in
this case, surveillance was often terminated on individuals far from
the border, which means that, while the case agent believed that
these weapons were destined for Mexico, the possibility exists that
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they were trafficked, with cartel drugs, to other points within the
United States of America.

As a career law enforcement officer who has had to investigate
the deaths of police officers, children, and others at the hands of
armed criminals, I was and continue to be horrified—truly horri-
fied. I believe that these firearms will continue to turn up at crime
scenes on both sides of the border for years to come.

In closing, I want members of the committee and all Americans
to know that this is not how ATF agents conduct business. I am
very proud of some of the incredible work done by ATF agents
around the country every day. ATF agents have given their lives
in the performance of duty.

On my last trip back to New York, sir, I had the privilege of
being present for a homicide trial. In that same courthouse in the
Southern District of New York, there were three other separate
homicide trials going on, all from three separate ATF-initiated in-
vestigations. That is the type of work ATF agents do every day,
antlil that is what I would like the committee to keep in mind as
well.

I thank you for your time. And, again, my condolences to the
Terry family.

[The prepared statement of Mr. Forcelli follows:]
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Opening statement of Peter J. Forcelli, Supervisory Special Agent, ATF, June 15, 2011.

Good morning, Chairman Issa, Ranking Member Cummings and members of the committee.

Thank you for the opportunity to appear before the committee today.

I am present here today, to provide truthful testimony before the committee, which I hope will
assist your inquiry into the ATF investigation that has come to be known as “Operation Fast and
Furious.” I believe that your inquiry is essential. There have been grave mistakes made in this
case. The committee, the American People, and the family of slain U.S. Border Patrol Agent

Brian Terry deserve answers.

Please allow me to give you a little background information about myself. I have always found
it best to start from the beginning when laying out facts. In 1987, Ibegan my career in law
enforcement with the New York City Police Department. I worked in Bronx County, often
referred to as “The Bronx” as a uniformed police officer, and then ultimately as a detective in the
Bronx Homicide Task Force. In my career, I estimate that T have responded to approximately
600 homicide scenes. The vast majority were drug related, and were committed by armed

criminals. These violent criminals, armed with illegal firearms, had little regard for human life.

I retired early from the New York City Police Department in June of 2001 to take a position
with the Bureau of Alcohol, Tobacco and Firearms (ATF), as it was then known. 1did this
because I had the honor of working hand in hand with ATF agents who were doing incredible
work in investigating violations of the law with the assistance of the U.S. Attorney’s Offices for
the Southern District (SDNY) and Eastern District of New York (EDNY). In working with these
offices, one thing was very clear. Dedicated prosecutors worked hand in hand with dedicated
ATF agents to make cases that truly impacted the safety of the public. There was an absolute
sense of teamwork and respect.

Some of the cases I had the honor of working on were the “Sex, Money, Murder Bloods”
investigation, which involved multiple homicides, drug trafficking and racketeering. The “Neese
Bello Organization” investigation, which involved over 100 Hobbs Act violations. “Operation

Stadium Shadow”, which solved six homicides, and resulted in the release of two men who were
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wrongfully accused, and, in fact, one convicted of murder. These are just a few of my cases.

Again, I'll use the words feamwork and respect. Together with the prosecutors from the United
States Attorney’s Office with whom I had worked, we had used, confidential informants,
proffers, cooperation agreements, “Writs of Habeas Corpus”, “Waivers of Speedy Presentment”,
investigative grand juries, grand jury subpoenas and an abundance of other investigative tools to

make successful cases as a part of a team.

1 left the New York Field Division in March of 2007, to begin working in my current post of
duty as the Group Supervisor of the Phoenix I Field Office. Within a matter of weeks, I was
surprised at what I had observed. In my opinion, dozens of firearms traffickers were given a
pass by the U.S. Attorney’s Office for the District of Arizona. Despite the existence of
“probable cause” in many cases, there were no indictments, no prosecutions, and criminals were

allowed to walk free. In short, their office policies, in my opinion, helped pave a dangerous path.

Fortunately, the same could not be said of the Arizona Attorney General’s Office to which we
agents were forced to turn for prosecution of firearm cases. Victor Varela and his associates,
who trafficked .50 caliber rifles to Mexican Drug Cartels, one of which was used to kill a
Mexican military commander were successfully prosecuted by the Arizona Attorney General’s
Office, after the case was declined by Assistant U.S. Attorney Emory Hurley due to “corpus
delecti” issues. Sadly, Mr. Varela was released from prison last July, due to the lesser sentencing
guidelines for such offenses in state court, but the alternative- no prosecution- was unacceptable.
Another case, which involved a corrupt federal firearms licensee, who was supplying guns to
several firearms trafficking organizations, was declined by Mr. Hurley. This dealer, in his post-
arrest statement, admitted that “approximately 1000 of his firearms” were trafficked to Mexico.
Over one half -dozen of that dealer’s firearms were found in the immediate area around the body
of Arturo Beltran-Leyva. Mr. Beltran-Leyva, who was the head of Beltran-Leyva Cartel, was

killed in a fierce gun battle with the Mexican Naval Infantry in Cuernavaca, Mexico.

Due the recalcitrance of the United States Attorneys Office in Arizona cases such as these were
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presented to the Arizona Attorney General for prosecution under state statutes subject to lesser
criminal penalty than Federal Statutes. I believe that this situation, wherein the United States
Attorneys Office for Arizona in Phoenix declined most of our firearm cases, was at lest one

factor which led to the debacle of “Operation Fast and Furious.”

Fast forward to “Operation Fast and Furious” itself. ATF agents assigned to the Phoenix Field
Division, with the concurrence of their local chain of command, “walked” guns. ATF agents
allowed weapons to be provided to individuals whom they knew would traffic them to members
of Mexican drug trafficking organizations (DTOs). They did so by failing to lawfully interdict
weapons that they knew were going to be delivered to members of DTOs, and they did so by
encouraging federal firearms licensees to continue selling weapons that were destined for

delivery to members of the DTOs where no interdiction efforts were planned.

When I voiced surprise and concern with this tactic to SAC William Newell and ASAC George
Gillett, my concerns were dismissed. SAC Newell referred to the case as “groundbreaking” and
bragged that “we’re the only people in the country doing this”. My other ASAC, Jim Needles,

merely said “Pete, You know that if you or I were running the case, it wouldn’t be run this way”

This operation, which in my opinion endangered the American public, was orchestrated in
conjunction with Assistant U.S. Attorney Emory Hurley. [Emory Hurley is the same Assistant
U.S. Attorney who previously prevented agents from using some of the common and accepted
law enforcement techniques that are employed elsewhere in the United States to investigate and
prosecute gun crimes.} I have read documents that indicate that his boss, U.S. Attorney Dennis

Burke, also agreed with the direction of the case.

Allowing firearms to be trafficked to criminals is a dangerous and deadly strategy. The thought
that the techniques used in the “Fast and Furious” investigation would result in “taking down a
cartel” given the toothless nature of the “straw purchasing law” and the lack of a “firearms

trafficking statute” is, in my opinion, delusional.
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Based upon my conversations with agents who assisted in this case, surveillance on individuals
who had acquired weapons was often terminated far from the Mexican border. Therefore, while
the case agents and others believed that the weapons were destined for Mexico, the potential
exists that many were sent with cartel drugs to other points within the United States. As a career
faw enforcement officer, who has had to investigate the deaths of police officers, children and
others at the hands of armed criminals, I was and continue to be horrified. I believe that these

firearms will continue to turn up at crime scenes, on both sides of the border, for years to come.

In closing, I want the members of the committee and all Americans to know: This is not how
ATF agents conduct business. Iam very proud of some of the incredible work done by ATF
agents around the country every day. Many ATF agents have given their lives in the
performance of their duties. On my last trip to New York City, I participated in a homicide trial
on a case that [ initiated in the U.S District Court for the Southern District of New York. Three
other separate homicide trials were also being conducted in that courthouse. Each was the result
of work done by outstanding ATF case agents, who solved those murders through conducting
complex criminal investigations, while working hand in hand with dedicated prosecutors. Like
myself and the members of the Committee, they too want the truth to come out, and those who
acted irresponsibly held accountable. They deserve it, the family of Border Patrol Agent Brian

Terry deserves it, and the American people demand it.

I thank you for your time today, and wish you Godspeed in this endeavor. God Bless America.
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Chairman IssA. I thank you.

I thank all of our witnesses.

I will now recognize myself for the first round of questioning.

Mrs. Terry, I understand the U.S. attorney in Arizona visited you
in December. Can you tell us in your own words what he had to
say?

Mrs. TERRY. Which attorney are you talking about?

Chairman IssA. This is the U.S. attorney from Arizona that came
to visit you in December?

Mrs. TERRY. Was that—yes, that was Mr. Burke.

Chairman IssA. And what did he have to say to you?

Mrs. TERRY. He was just trying to explain to us exactly what
happened in a roundabout way. We really never got anything out
of the visit that he did have.

Chairman IssA. Now, if he didn’t tell you at that time that the
firearms that killed your son came from this operation, when did
you learn about Fast and Furious and its connection to your son’s
death?

Mrs. TERRY. Most of it I have heard is from the media. We
haven’t really got anything direct, phone calls or nothing, from any-
body.

Chairman IssA. Well, hopefully, today will bring you some better
answers on that.

Mr. Heyer, I understand recently you received a call from the
U.S. attorney’s office in Arizona. Could you please tell us the con-
tent of that call?

Mr. HEYER. The U.S. Attorney Dennis Burke has tried to keep
us advised on the prosecution of the individuals believed to have
a hand in Brian’s death. So I received a telephone call whenever
an indictment was going to be made, and also some information
1a{lol(l)u‘c where the investigation was going with respect to Brian’s

illers.

gh%irman IssA. Did he ever comment about your testimony here
today?

Mr. HEYER. He did not.

Chairman IssA. Okay.

Mr. Dodson, just yesterday, the Justice Department said the fol-
lowing. And I will make a supposition for the record that it is un-
timely and unseemly for this kind of thing to come out. But I am
going to ask you to answer in regard to something Justice put out
in the New York Times. An unnamed law enforcement source said
to the New York Times, “Gun ownership was such an ingrained
part of the culture in Arizona that it was difficult to tell straw pur-
chasers from legal ones without”—blank, blank, blank.

Did you have trouble discerning that? Was it so difficult because
of the culture that, in fact, any of you didn’t know who the straw
purchasers were?

Mr. DoODSON. No, sir, not at all. I mean, first of all, I would ques-
tion that unknown law enforcement source as to his background on
these matters

Chairman IssA. Here we call it “Washington spin.”

Mr. DODSON. Yes, sir.

Sir, I can tell you this. In my knowledge and experience, when
I set ground in Phoenix, or when I got to Phoenix, the briefing that
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I got initially and the 40-some suspects that were identified right
off the bat, or they already had identified, those cases were made
against those individuals, most of them, almost that day, if not all
of them.

To identify a straw purchaser from a normal American citizen
who just happens to reside in a State where gun culture is so
prominent, you are—perhaps if a one-on-one scenario existed, or a
one time. But to have an individual purchase hundreds of firearms
over the course of an investigation while we are watching him,
make no mistake, he was a straw purchaser or

Chairman ISsA. So, I guess, Agent Casa, I think you would prob-
ably agree that when you see someone buy hundreds—dozens or
hundreds and take them to a drop point, and even often more in-
formation, it is pretty obvious they are a straw purchaser; you have
ma(})e your case under any kind of normal prosecution, wouldn’t
you?

Mr. CasA. Yes, sir, that is correct.

Chairman IssA. Mr. Heyer, you are a Secret Service agent. That
probably qualifies you as much as anyone that could be in this
room to understand a question I am going to ask you, but you are
also a family member.

To date, the straw purchasers that were part of the chain of
weapons that led to the murder of your cousin, they haven’t been
charged with that crime. They have been charged with whatever it
is called, buy and lie, basically signing a false affidavit that they
were the actual buyer of a gun.

Do you believe that it is reasonable to be including them in their
connection to the murder of Brian Terry?

Mr. HEYER. Congressman, again, I am here as strictly family
today and not as a Secret Service agent.

Chairman IssA. Well, then for Peter Forcelli, you have all men-
tioned about the prosecutions that you see, including in New York.
You buy a gun, you knowingly sell it to a third party, you have lied
about it, it leads to the murder. Isn’t that how you get connected
to that trial in addition to the trigger puller?

Mr. FORCELLL Yes, sir. It would be a sequence of events that you
would normally put together through interviews and other tech-
niques.

Chairman IssA. So it is pretty unusual to have a high-profile
murder of a Border Patrol agent and you don’t roll up everybody
involved into the prosecution which is taking place practically
today?

Mr. FORCELLL In all fairness, sir, I don’t know what steps the
FBI has taken in their investigation because that information has
not been relayed to me at any point.

Chairman IssA. Well, Mrs. Terry, we are going to do everything
we can to get full answers and full prosecution. We want whatever
would be the greatest relief that we can give you to let you know
that this won’t happen again.

Mrs. TERRY. Thank you.

Chairman IssA. Thank you.

We now recognize the ranking member for his questions.

Mr. CuMMINGS. I want to thank all of you for being here today.

And to the Terry family, we thank you for your sacrifice.
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To Mrs. Terry, you raised an angel. When the description was
made by—when I listened to that poem, that poem said it all.

And I want to say to the family, I understand your pain. And I
promise you, we will not rest—and to the agents, we will not rest—
we will not rest until every single person responsible for all of this,
no matter where they are, are brought to justice.

And you said it best, Mr. Heyer, in your statement, the last thing
you said. You said, “It is now up to all of us to put honor first and
to remain always faithful in the quest for justice.” And you are ab-
solutely right. And I promise you, we will not fail you.

To the ATF officers, I thank you. As I said earlier, this has to
be very, very difficult. And I make a commitment to you, and it is
what Senator Grassley said, and I want the word to go out, let it
go forth, that we want absolutely no retaliation against you. You
are simply standing up for what you believe in. You are simply car-
rying out your oath of office. You simply have been great Ameri-
cans and continue to be, and we thank you. We thank you so very,
very much. We thank you for your bravery; we thank you for what
you are doing.

One of the most troubling allegations we have heard during this
investigation was that the ATF agents Group VII were ordered to
terminate surveillance and monitoring of suspected straw pur-
chasers without seizing the firearms.

Special Agent Casa, in your written testimony you made this
statement: “On numerous occasions, the surveillance team followed
straw purchasers to Phoenix-area firearms dealers and would ob-
serve the straw purchasers buy and then depart with numerous
firearms in hand. On many of these occasions, the surveillance
team would then follow the straw purchasers either to a residence,
a public location, or until the surveillance team was spotted by the
straw purchasers. But the end result was always the same: The
surveillance was terminated.”

So my question is pretty basic. Do you know why the surveillance
was terminated? Do you think it was a resource problem, or was
it a strategy type of thing?

Mr. CasA. No, sir, we had plenty of resources. I believe it was
a strategy. As I indicated later in my statement, I found out about
the briefing papers. At the time this was going on, we had no idea
why things were occurring. We were just told to fall in line and do
what we were told.

Mr. CUMMINGS. And you stated that you raised those concerns
with your group supervisor, was it Mr. Voth?

Mr. CAsA. Yes, sir, Mr. Dave Voth.

Mr. CuUMMINGS. And, Special Agent Dodson, you participated in
a transcribed interview with the committee, and your account is
quite similar. Let me read what you said from the transcript. You
said, “Sometimes we would follow them back to their house, some-
times to, you know, a different house or a business or to meet an-
other vehicle in a parking lot. And then we would have to come
back to head to another FFL because one of the other suspects,
they were buying 15 or 20 of his own.”

Special Agent Dodson, again, I am trying to understand this. If
you are following a suspected straw purchase and you start at the
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gun store and you follow it to a house, why wouldn’t you keep fol-
lowing that gun?

Mr. DODSON. Sir, that is the one question that I can’t answer for
you, is the why. It made no sense to us either. It is just what we
were ordered to do, and every time we questioned that order, you
know, there was punitive action against those of us that did so.

As to why we would let them go or just follow them in, tuck them
in bed at home and, you know, us leave for the night, I can’t tell
you the why, sir. I can’t. And that is what I am hopeful that this
committee can find out.

Mr. CuMMINGS. Well, we are going to find out.

I understand there might be new suspected straw purchases hap-
pening back at the gun store, but if you keep leaving the guns you
are following to start tracking new ones, you know, that doesn’t
seem to work. And I guess that is what all of you all are saying.

Did you also raise those concerns with Mr. Voth, your supervisor,
I guess he was?

Mr. DODSON. Oh, yes, sir, many times.

Mr. CuMMINGS. Have either of you ever received a substantive
explanation as to why this operation would voluntarily terminate
surveillance of suspected weapons traffickers? Anybody?

Mr. DODSON. Sir, no. Most of the time when asked or pressed for
an answer to that question, it was relayed to me that they didn’t
have to explain anything to me. I was to do as I was told. Or in
times where I questioned that even further, our boss would have
an ASAC come down and we would have a meeting, and he would
explain to us in his way of how he was not obligated to explain it
any further to us and we needed to follow orders.

Mr. CumMMINGS. Well, I think we are missing a piece of the puzzle
here, and I think we must do more. It sounds like both of you
raised concerns with your supervisor. And I don’t want to reach
any conclusions yet on this because I think we need to gather more
information. I think it makes sense to talk to the supervisor and
figure out what his answer to these allegations might be.

Thank you, Mr. Chairman. I yield back.

Chairman IssA. Thank you. I am assuming that you now join me
in ensuring that all of the other people above these gentlemen will
be interviewed in a prompt fashion, including those here in Wash-
ington?

Mr. CuMMINGS. Mr. Chairman, absolutely no doubt about it.
And, at the same time, I am glad you asked that question because
we want to make sure, as I said, we want to make sure, in the
words of Mr. Heyer, that everyone is brought to justice.

Now, let me abundantly clear since you asked the question. I
want to make sure that there is no person—I don’t care who they
are—whose trial is jeopardized, that is able to get away, to get off
of charges. I don’t care how it is connected with this, I don’t want
their trials jeopardized. As an officer of the court and one who has
practiced criminal law for many years, I am very concerned about
that.

And so, I think that we can reach a balance. And I have urged
the Justice Department to cooperate. They have expressed their
concerns. But, again, as I said before, and I promise this family,
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I promise you, I will do everything in my power. I will not rest
until we bring everybody to justice.

Chairman IssA. I thank the gentleman.

We now recognize the gentleman from Oklahoma, Mr. Lankford,
for 5 minutes.

Mr. LANKFORD. Thank you.

And thank all of you for being here. This has to be a very dif-
ficult day, and not a day that you had ever hoped to be testifying
in front of a congressional hearing, especially related to something
like this. So we very much appreciate your time and for being here,
as well.

Special Agent Dodson, let me ask you a series of questions. And
these will be for several agents. Give me your best guess—and it
is going to be just a guess on this—how many weapons do we have
in the United States or in Mexico that are out there that are re-
sults of Fast and Furious that we do not know where they are?

Mr. DopsoN. Well, sir, my best guess, estimate at that is—and
remembering that Fast and Furious was one case from one group
in one field division—is about 2,500 in total that we facilitated the
sale of to these known straw purchasers. And I have heard num-
bers as many as 300 to 800 or so that we know to have been recov-
ered. So, outstanding, you are looking in the ballpark of anywhere
from 1,000 to 1,500, 1,800 guns still.

Mr. LANKFORD. What is your best guess on how many of those
are in Mexico and how many of those are in the United States?

Mr. DopsoN. I would say two to one, Mexico versus United
States.

Mr. LANKFORD. Okay. Were there any other mechanisms dis-
cussed to trace these weapons that you knew were being sold to
straw purchasers other than just serial numbers? Any other way
to be able to track them, trace them at all?

Mr. DODSON. Yes, sir.

Mr. LANKFORD. How successful do you think that was?

Mr. DODSON. I can tell you that after a trip to RadioShack with
ATF funds, I, myself, manufactured a GPS tracking device that
would fit inside the handle of an AK-variant rifle. The problem
with it was the limited battery life.

There were also attempts made through our tech departments
and other tech departments to have a GPS system wired into one
AK-variant rifle.

Mr. LANKFORD. And how was received by supervisors?

Mr. DoDpsON. Well, actually, the one that went through our tech
section was initiated by them——

Mr. LANKFORD. Great.

Mr. DODSON [continuing]. After my attempt to manufacture one
didn’t work out so well.

The one that we got from our tech side did actually work. And,
although it achieved its purpose, the last time I believe anyone
knew its whereabouts was about 50 miles south of the U.S.-Mexi-
can border.

Mr. LANKFORD. Special Agent Casa, do you know of any other of-
fices of ATF that are using this type of strategy?

Mr. CasA. Not that I am aware of, no, sir.
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Mr. LANKFORD. Would you consider this a common practice that
is being contemplated in any other area?

Mr. CAsA. No, sir. I definitely hope not. No, sir.

Mr. LANKFORD. Okay.

Let me follow up on a statement that you made that is a very,
very serious statement. You made this statement in your opening
statement: “It is a common practice for supervisors to retaliate on
special agents who do not toe the company line.”

Mr. CasA. Yes, sir.

Mr. LANKFORD. That is a pretty serious statement.

Mr. CasA. It is commonplace within ATF, sir.

Mr. LANKFORD. Is that unique to your area, or is that unique to
multiple areas, do you think, of ATF?

Mr. CasA. In my experience, sir, it is unique to multiple areas
within ATF. I have known multiple—dozens of agents that have
been—received punitive punishments, whether they were justified
or not.

Mr. LANKFORD. Okay.

Mr. Forcelli

Mr. FORCELLI. Yes, sir.

Mr. LANKFORD [continuing]. Do we have a perfect storm here of
a U.S. attorney who is unwilling to prosecute Federal gun laws and
a group of supervisors in the ATF that are promoting a program
to release weapons here? Is that just two errors here, or is it your
sense there is something coordinated that is going on? And I under-
stand that is a guess at this point.

Mr. FORCELLI. Sir, it is my belief that what we have here is actu-
ally a colossal failure in leadership from within ATF, within the
chain of command involved in this case, within the U.S. attorney’s
office, and within DOJ as to the individuals who are aware of this
strategy.

To walk a single gun is, in my opinion, an idiotic move. More
families will suffer, like the Terrys and like Mr. Cummings, at the
hands of armed criminals. We weren’t giving guns to people who
were hunting bear. We were giving guns to people who were killing
other humans.

The assumption that all of these guns went to Mexico is appar-
ently something that they believed in that group

Mr. LANKFORD. But your assumption is, this was coordinated
among all those individuals, that this plan would happen and it
was going to be allowed to happen?

Mr. FORCELLI. It would be allowed to happen, and we would
trace guns into Mexico, be able to identify a cartel, and take them
down.

The problem that we have is that I know, based on what I heard
from agents and what I heard over the radio, that surveillances
would terminate often far from the border. Some of these guns
could have been diverted with cartel drugs to New York, to Balti-
more, to Oklahoma, to anywhere in the United States. This was a
catastrophic disaster.

Mr. LANKFORD. Thank you.

With that, I yield back my time.

Chairman IssA. I thank the gentleman.
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We now recognize the gentlelady from New York, Mrs. McCar-
thy—Maloney. I am sorry.

Mrs. MALONEY. Thank you, Mr. Chairman.

Chairman IssA. You are both New York, but I know the dif-
ference.

Mrs. MALONEY. Right, right—and ranking member, for calling
this important hearing.

And T join my colleagues in expressing our condolences and sup-
port to the Terry family.

And I thank all of the professionals in law enforcement for your
work and your bravery. And I especially want to welcome Special
Agent Forcelli since I used to have the honor of representing the
beautiful Bronx where you served, and I appreciate your state-
ments in support of the ATF in New York and their fine work.

I would like to ask you, Special Agent Forcelli, about some of the
specific statements in your testimony to try to get a better under-
standing of what evidence is necessary in order to get a conviction
in these cases. And if I understand this correctly, there is no Fed-
eral statute that specifically prohibits straw purchases. Is that cor-
rect?

Mr. FORCELLI. No, ma’am. There is a statute, but the statute
doesn’t carry significant jail time.

And, candidly, I mean, I had great success working with Preet
Bharara and several administrations before his with the U.S. attor-
ney’s office in New York. And we used basic techniques. You arrest
the people who were the bottom feeders, the lower people in an or-
ganization, and then you proffer them, you gather information. Uti-
lize waivers of speedy presentment, where you have somebody go
do a delivery in the street to catch the next guy in the chain. Have
the straw buyer perhaps deliver the firearms to the trafficker and
then arrest the trafficker.

We didn’t have those tools available to us in Arizona, because the
U.S. attorney’s office wouldn’t allow us to utilize waivers of speedy
presentment before a magistrate. Proffers almost never happened.
The basic investigative techniques that I used with great success
in the Southern District of New York, Eastern District of New
York, and elsewhere weren’t being deployed in the District of Ari-
zona.

Mrs. MALONEY. Well, working with my staff, when we looked into
it, straw purchases are typically charged under section 922 and 924
of the Criminal Code, and these sections make it a crime to know-
ingly make a false statement. And, in this case, the false statement
would be when the straw purchaser lies on a Form 4473 when he
or she makes a straw purchase. This was the way that they went
after straw purchases in other States.

Are you aware of these two sections and knowingly making a
false statement, are you aware of that particular

Mr. FORCELLI. I am, ma’am. And, again, I will just state that, in
many instances, these cases weren’t prosecuted by the U.S. attor-
ney’s office——

Mrs. MALONEY. But I want to get back to the false statement.
And what is the false statement they would make on such a form
that they could use in prosecutions; are you aware?
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Mr. FORCELLI. Well, the most blatant one is that there is a box
that you check whether or not you are purchasing the firearm for
yourself. A straw purchaser clearly is not. They are buying that
gun merely to deliver it to another person.

The other lies would be sometimes people put false addresses

Mrs. MALONEY. And getting back to your statement on the pros-
ecutions, border-State U.S. attorneys have complained that district
court judges view these prosecutions as mere paper violations. And
have you heard this criticism before?

Mr. ForceELLIL. I have, and I agree with it. I think perhaps a
mandatory minimum of a 1l-year sentence might deter an indi-
vidual from buying a gun. Some people view this as no more con-
sequential than doing 65 in a 55 zone.

Mrs. MALONEY. Yeah. And the Justice Department——

Chairman IssA. If the gentlelady will suspend, I want to caution
the witnesses that the scope of your testimony here is limited and
that it is not about proposed legislation and the like and, under our
House rules, would not fall within the scope of this. So,
anecdotally, you can have opinions, but ultimately it would not be
considered valid testimony.

Mr. CUMMINGS. Point of order, Mr. Chairman.

Chairman IssA. The gentleman will state his point of order.

Mr. CUMMINGS. Let me just—Officer Forcelli, in his testimony,
has a statement, Mr. Chairman, that I read, where he says that
these firearms are ending up on both sides of the border. And I
think it is only fair that, since it is his statement, that she—and
that is basically what she is pretty much going to, but

Chairman IssA. The gentlelady can ask any question she wants
within the scope of the hearing. Under Rule XI, clause 2(k)(8), it
is the discretion of the committee as to the breadth of the testi-
mony.

Any question related to the operations or the failures of Fast and
Furious or factual indications of what occurred in Arizona or
throughout the system are within the scope of the hearing. Pro-
posed legislation at a Federal level and whether or not they should
be changed are outside the scope of not only this hearing but would
not ordinarily fall under the jurisdiction of this committee.

The gentlelady may continue

Mr. CUMMINGS. Just a further point of order, Mr. Chairman.

It is my understanding of the rules that you can object to the
question, but you can’t tell the witness what to testify to.

Chairman IssA. Under——

Mrs. MALONEY. Well, reclaiming my time, I appreciate the chair-
man’s statement.

And I appreciate your statement earlier when you said you want-
ed full answers and full prosecution. And I think it is certainly
within the scope of this hearing to understand why we are not get-
ting a full prosecution. And the allegation that they call them
paper excuses, as opposed to a valid, concrete way to react I think
is a valid way to go forward.

Chairman IssA. Will the gentlelady——

Mrs. MALONEY. I am supporting your statements.

Chairman IssA. If the gentlelady would suspend for just a mo-
ment.
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The gentlelady’s questions and whether or not the gentleman be-
lieves that law enforcement was doing its job or that the courts
were properly enforcing and whether that may have led to actions
is fully within the scope. Anything that these individuals witnessed
in or around Fast and Furious is certainly within the scope.

I only caution, we are not here to talk about proposed gun legis-
lation. It would be outside the scope of this hearing.

Mrs. MALONEY. Well, I wasn’t discussing that. I was trying to fig-
ure out why the Justice Department and the IG found that pros-
ecutors often decline these gun cases. I want to know why they are
declining them.

And, to quote from the testimony, one of you said, “because they
believe it is difficult to obtain convictions on these violations and
because they believe it is difficult to obtain paperwork from Mex-
ico.”

My question is, are these valid excuses not to bring these cases?
I think that is a valid question to get to why we are not getting
prosecutions in these cases. Are these valid excuses, to say they are
paper excuses, not to bring it?

Mr. FORCELLI. I believe not, ma’am.

And, again, to go after the mid-level and upper-level members of
a cartel, you need to start, unless you have evidence on them im-
mediately, with the people at the bottom of the food chain.

When straw-buyer cases are dismissed because of excuses made
up by the U.S. attorney’s office, as opposed to when you have fac-
tual evidence that shows that person has committed a crime, then
you can’t prosecute that bottom feeder to move up to the next level.

Mrs. MALONEY. One of you, in your testimony, called these laws
to prosecute “toothless.” And could you explain to me, why are ex-
isting straw-purchase laws toothless?

Mr. FORCELLI. My opinion, ma’am, is that, with these types of
cases, for somebody to testify against members of a cartel, where
the alternative is seeing a probation officer once a month, they are
going to opt toward, you know, not cooperating with the law en-
forcement authorities.

Mrs. MALONEY. And what would help your interactions with the
U.S. attorney’s office? Mr. Casa, Mr. Forcelli, or others, what would
help you be able to be part of getting convictions and bringing
those to justice that are part of these straw purchases that led to
the death of Mrs. Terry’s son?

Chairman IssA. The gentlelady’s time has expired, but you cer-
tainly can answer that.

Mr. ForceELLI. Well, I believe, first and foremost, they probably
need more resources at the U.S. attorney’s office in Arizona. There
are overwhelming numbers of gun crimes occurring there, and if
they don’t have the resources to prosecute them, then I would
imagine that they would need some assistance in those regards.

Chairman IssA. We now recognize the gentleman from Idaho,
Mr. Labrador, for 5 minutes.

Mr. LABRADOR. Thank you, Mr. Chairman.

Terry family, thank you for being here. I will always remember
the poem. And I think I am going to put this on my wall: “I do not
fear death, but I do fear the loss of my honor.” I think that is some-
thing that hopefully every Member of Congress can somehow re-
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member. I think sometimes we worry too much about death—and,
in our case, death is, you know, the next election—and too many
of us forget that what we should be worried about is our honor and
the honor of this Nation.

So, thank you, Mrs. Terry, for raising such a great son. I have
five children, and I cannot even imagine what you are going
through.

When did you, Mrs. Terry, when did you first hear that—I think
you said you first heard about the weapons being purchased
through Operation Fast and Furious, you heard that through the
media, or did you hear that from any of the agencies?

Mrs. TERRY. No. It was mostly on TV, the media, newspapers. 1
never really got a call about anything like that until it was brought
out in the newspapers.

Mr. LABRADOR. And how did you feel when you heard about that?

Mrs. TERRY. I was—just was flabbergasted. I just—I didn’t be-
lieve it at first.

Mr. LABRADOR. Did you have any questions? Did any questions
come to your mind when you started learning that maybe there
was something? Because I heard about this when I was first elect-
ed—I am a freshman here—and I was just first elected. And right
after my election, I started hearing from people in my district
about this. And we, in fact, were some of the first to call for a hear-
ing here in Congress about this, in the House.

And what went through your mind? What were some of the
thoughts that you had?

Mrs. TERRY. Well, I did ask a lot about how it happened, when
it happen, why it happened, but never got no answers because no-
body wanted to say anything.

Mr. LABRADOR. So did you address these questions with the De-
partment of Justice or any members of the Attorney General’s

Mrs. TERRY. Oh, yes. Yes.

Mr. LABRADOR. And no one has answered those questions?

Mrs. TERRY. We got a lot of different answers.

Mr. LABRADOR. Okay. To whom did you speak, specifically? Do
you remember?

Mrs. TERRY. Well, we have been to so many memorials and I
have talked to so many people. But I talked to a lot of his BORTAC
friends that were on the unit that was with him. And they were,
like, on a gag order, so they couldn’t tell us nothing. It was like
they didn’t even want to talk to us.

Mr. LABRADOR. Are you satisfied with the answers you are get-
ting?

Mrs. TERRY. No.

Mr. LABRADOR. No.

Any of the members of the family, are you satisfied with the an-
swers you are getting? Mr. Heyer.

Mr. HEYER. I think I can speak for the family, Congressman,
that there is a level of frustration for the family.

I want to make it clear that our number-one goal is to pursue
the prosecution of all the killers of Brian. That is our number-one
goal. And, you know, the U.S. attorney’s office in Tucson and the
FBI is working very hard to do that.
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But I also think that I can speak for the family—we have talked
about this this morning—that there seems to be a separation, a
distinct separation, between Brian’s murder investigation and the
ATF Operation Gunrunner, Fast and Furious Operation. There
seems to be a hesitancy to connect the two. So that part is very
frustrating.

Mr. LABRADOR. Can you tell me, Special Agent Casa or any of the
special agents—that is a great point. Why do you think there is
this separation? Why are they making the separation between the
murder of the agent and the Operation Gunrunner?

Mr. CAsA. Simply put, just to reduce their liability and our ATF’s
role in this murder. It started with the straw purchase that wasn’t
interdicted; it ends up in the murder of a law enforcement officer—
by the sounds of it, a very honorable law enforcement officer.

Mr. LABRADOR. Thank you.

I have no further questions.

Chairman IssA. Would the gentleman yield?

Mr. LABRADOR. Absolutely.

Chairman IssA. Well, following up on that, the two serial num-
bers that were used and found at the scene, to your knowledge,
aren’t those serial numbers not the first, the second, or the third
purchases—meaning, there already was a case made against a po-
tential defendant, and he could have been arrested and even
turned as an informant, potentially, prior to the sale of those two
weapons?

Mr. CASA. My understanding is, yes.

Chairman IssA. Thank you.

Weh now recognize the gentleman from Massachusetts, Mr.
Lynch.

Mr. LYNCH. Thank you, Mr. Chairman.

First of all, Mrs. Terry and Mr. Heyer, my prayers and condo-
lences go to your son, your cousin, and your family.

Special Agent Forcelli, in your statement, you expressed extreme
frustration with the U.S. attorney’s office in Phoenix. You said that
they gave dozens of firearms traffickers a pass. You also testified
that they allowed criminals to walk free. And you indicated that
they declined most of the cases—most of your cases. And this was
at least one factor which led to the debacle and perhaps the neces-
sity of Operation Fast and Furious. Is that correct?

Mr. FORCELLI. Yes, sir. I strongly believe that.

Mr. LyncH. Those are very strong allegations, so I want to ask
you about the specific cases that you cite.

First, you talk about the 2007 case of Victor Varela, who traf-
ficked, I think, .50-caliber rifles to the Mexican drug cartels, one
of which was used to kill a Mexican military commander. The U.S.
Marshal David Gonzalez said at the time, “This case was made one
of our highest priorities because of the nature of the crime.” But
you say that the assistant U.S. attorney in Phoenix wouldn’t pros-
ecute.

Do you believe, in that case, that we had sufficient evidence——

Mr. FORCELLI. Absolutely.

Mr. LYNCH [continuing]. To move forward with the prosecution?

Mr. FOrRCELLI. Absolutely. In fact, sir, that case was prosecuted
by the Arizona Attorney General’s Office, where they had to utilize
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statutes that aren’t normally utilized in gun cases. They had to
charge them with fraud schemes for falsifying the Form 4473s.

Mr. Hurley, the assistant U.S. attorney who declined the case,
stated that, because the gun was in Mexico, the body of the crime
was in Mexico, we have no case, and just outright declined prosecu-
tion for that reason.

We had identified additional straw buyers in Mr. Varela’s net-
work. We had gotten cooperating statements from them. They also
went to jail.

This could have been a very good Federal case. But, again, the
U.S. attorney’s office declined it because, in their opinion, the gun
being in Mexico meant that the evidence of the crime was in Mex-
ico.

Mr. LYNCH. Do you know any other office or region that applies
that type of standard to go forward with prosecutions?

Mr. FORCELLI. Sir, I was told this was a Ninth Circuit issue, but
I have had discussions with prosecutors in Los Angeles, which is
also in the Ninth Circuit, that say that they didn’t carry it to that
extreme.

And what I will say for the record, sir, is, since then, since Mr.
Hurley is no longer running the firearms unit—he has been re-
placed, or now answers to another supervisor—they have now
amended that to say that if we can go down and physically exam-
ine the weapon or have one of our assets in Mexico examine the
weapon, that they will now charge those crimes. But for 2 years
where I was in charge of the firearms-trafficking unit, if the gun
went to Mexico, that case was dead.

Mr. LyncH. Okay.

You also testified regarding the Excalibur gun store case in 2008.
You said the dealer in that case admitted that about a thousand
firearms were trafficked to Mexico, and half a dozen of them were
found around the dead body of cartel leader Beltran Leyva, who
was killed by the Mexican Naval Infantry.Is that correct?

Mr. FORCELLI. Yes, sir.

For the record, though, I would like to point out that that case
was brought to trial by the Arizona Attorney General’s Office. How-
ever, the case was dismissed by the judge.

Mr. LYNCH. Right.

Mr. FORCELLI. So that case was dismissed.

What I will say in regards to that case is, I did, after that case
was declined by the U.S. attorney’s office, present that case to the
Southern District of New York for prosecution, because they were
doing a lot of international narcotics-trafficking case. And that of-
fice had told me, if we could have shown one wire transfer, one
banking transaction through their district, they would have been
interested in taking that case. Meanwhile, the State where all
these crimes took place, they were readily willing to just dismiss
prosecution efforts.

Mr. LyNcH. Right.

Both The Washington Post and PBS “Frontline” support your
version, I guess, and concluded that, “If there were ever a good
case against a set of rogue gun traffickers, the case against the
owner of Excalibur gun store was it.”
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And I will read excerpts from The Washington Post here. It says,
“This was a case that seemingly had everything in its favor. In this
case, the agents had tons of evidence—surveillance, recorded phone
calls, confidential informants and undercover agents posing as
straw buyers.”

But this case was also denied, as you say, by the assistant U.S.
attorney in Phoenix. Is that correct?

Mr. FORCELLI. Yes, sir. The same assistant U.S. attorney who
was the prosecutor in the Fast and Furious investigation, as a mat-
ter of fact.

Mr. LYNCH. Okay. And then, in 2009 and 2010—I am running
out of time—you also say the same assistant U.S. attorney declined
dozens of other cases. Is that correct?

Mr. FOrRCELLI. After 2009, sir, my duties were changed to home
invasion investigations, so I am not certain what happened with
the firearms-trafficking investigation.

Mr. LyNcH. Okay. What is your assessment of why this specific
U.S. attorney repeatedly refused to take the gun cases?

Mi"l ForcELLI. Sir, I don’t know. I couldn’t give you a reason as
to why.

Mr. LyncH. Okay. Maybe we should have him in for questioning.

Mr. FORCELLI. That would be great.

Mr. LYNCH. All right.

Mr. Chairman, I have run out of time. I yield

gh?airman IssA. Would the gentleman like an additional 30 sec-
onds?

Mr. LYNCH. Please. Yeah, that would be great.

Chairman IssaA. Without objection.

Mr. LYNCH. Thank you.

I just want to note that your testimony, which is very good—and,
look, it takes a lot of courage to do what you gentlemen are doing—
it goes back to 2007.

Mr. FORCELLL It does.

Mr. LYNCH. So, you know, this isn’t a political issue because, ob-
viously, you know, we are talking about career prosecutors who
have been there since the Bush administration. And, as you cite,
going back to 2007, you are not alone in your assessment. We have
heard other complaints from other witnesses.

So I just want to thank you for your willingness to come forward
and help the committee with its work.

And I want to thank the chairman for the extra 30 seconds.
Thank you.

Mr. FOrRCELLI. Thank you, sir.

Chairman IssA. I thank the gentleman.

We now recognize the gentleman from Utah, Mr. Chaffetz, for 5
minutes.

Mr. CHAFFETZ. Thank you.

First, to the Terry family, thank you for your son’s service, your
relative’s service. He is a hero. You know, we got a lot of people
on the front line doing tough things. And there will be nights
ahead—I just want you to know and express, given an opportunity,
know how much we appreciate his service and will remember him.

And to the agents who are brave enough to step forward and tell
it like it is, we thank you. It takes a lot of bravery to step forward
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and do the right thing. I know you probably had sleepless nights
and will have some others moving forward, but you are doing the
right thing. And we want to thank you for your service and for
your bravery in sharing your personal perspective in this situation.

Mr. Dodson, let’s start with you for a second. At what point did
you come to where you just had to come forward, you had to actu-
ally say something? Because usually these things sort of build up
or something big happens. Explain to me what happened, where
you thought, “Enough is enough.”

Mr. DoDSON. Do you mean outside of ATF, sir, or:

Mr. CHAFFETZ. In this particular case. I mean, why did you get
to this point where you are sharing this information?

Mr. DopsoN. Well, I questioned my supervisors almost imme-
diately, once we realized—you know, once we had relocated to
Phoenix and got briefed in and then actually started operationally,
that we were allowing all these guns to go.

Then, as the case agent and my supervisor and ultimately my
chain of command had all informed me that I was wrong and they
were right and this, you know, was a righteous operation, it wasn’t
until December 15, 2010, when I read what—we have a SIR report,
a significant incident report, detailing ATF’s preliminary investiga-
tion into the trace and weapons purchased by Jaime Avila.

And after reading that and then speaking with my FBI counter-
parts and learning that they were unaware of all of the events sur-
rounding the purchase and trace of those firearms is when I had
to go outside of ATF. And I attempted to contact, originally, our
chief counsel’s office, our ethics section. I made several attempts to
contact the OIG’s office. And, ultimately, I was able to speak to
someone at Senator Grassley’s office.

Mr. CHAFFETZ. Do you think that there is a conflict between the
OIG, given that maybe this started as a result of a recommenda-
tion? Or do you see any sort of conflict that the investigator general
has in this case?

Mr. DoDSON. Well, I can see a conflict between the office of the
OIG, yes, sir. The actual individuals that are working the case, my
interaction with them, since I have been interviewed by them, is
that I think that they get it.

However, those two offices, being what they are and how they
are aligned, there is inherently a conflict of interest there. If, in
fact, someone at DOJ authorized this, knows about it, is as well-
versed in it as everyone at ATF, that thereby creates the conflict
with OIG.

Mr. CHAFFETZ. Give me an idea of the size and scope. I mean,
we are talking about thousands of guns knowingly going south, so
to speak. In your normal course of business, if you thought that
there was a straw purchase happening, how many guns would kind
of push you over the threshold to say, “We better stop that?”

Mr. DopsoN. Well, sir, I can tell you this. Prior to my arriving
in Phoenix in December 2009, my entire career, we have never
walked a firearm. And, as a matter of fact, even if one had gotten
away from us, if it was only a prop which had been mechanically
engineered so that it could not effectively fire a round, even if that
got away from us, no one went home until we got it back.

Mr. CHAFFETZ. Even just one gun?
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Mr. DODSON. Yes, sir.

Mr. CHAFFETZ. And, in this case, we have thousands of guns.

Now, what was the goal here? I mean——

Mr. DODSON. Sir, I can tell you what I was told. I was told that
the goal was to ultimately target and bring an entire cartel to pros-
ecution.

Mr. CHAFFETZ. But how were they going to do that? I mean, the
suspected cartels were in Mexico, were they not?

Mr. DoDsoN. Yes, sir, they were. And I have no idea how they
planned to do that by this operation or how it was designed to
function.

Mr. CHAFFETZ. So was it the goal to knowingly and intentionally
allow these guns to go into Mexico?

Mr. DopsoN. Was that the ultimate goal? Not as explained to
me. Was that part of, was that the rules in play to achieve the goal
that they had explained? Yes. We were mandated, let these guns
go.
Make no mistake, there was not a time we were out there on sur-
veillance where we didn’t have the forethought that these were
going to be recovered in crimes. The next time we became aware
of these guns would be when they were recovered at their final
crime. Not whatever crime they might have done. It was the last
crime that they commit that they—not “they” commit, but the per-
son who has them commits—that they are recovered in. There may
be 9 or 10 that the cartels have perpetrated with those firearms
prior to that date, but that recovery date is when we will learn
about it.

So, ultimately, what was the main goal, as explained to me, was
to get a cartel. The mission, what we were doing, what we were
ordered to do every day was watch these—the same guys buy the
same guns from the same dealers who we told to make the sales,
and then we would sit back and wait for the traces.

And when they came through from places in Mexico where it was
definitively related to cartels, they were giddy. They thought that
that justified—that created their nexus from this straw purchaser
to the cartel. However, there is not a rookie police officer in this
country that can explain to you how we are going to make a case
on them with that information.

Mr. CHAFFETZ. My time has expired. I yield back.

Chairman IssA. I thank the gentleman.

We now yield 5 minutes to the gentleman from Virginia, Mr.
Connolly.

Mr. ConNoLLY. Thank you, Mr. Chairman.

And let me first join my colleagues in expressing my profound
sympathy to the Terry family for your loss and the country’s loss.
And it maybe sounds hollow to say thank you for his service. We
are in a terrible battle in the southwest of our country and on the
border with Mexico and in northern Mexico. Sadly, he is another
victim of that terrible battle, but his memory and his contribution
are something that will long be remembered and appreciated. And
our thoughts and prayers go out to you and the family.

I want to thank our three agents for being here, for your courage
and for your testimony. I want to respectfully suggest, however,
that I think that—you know, we urged you to speak freely at some



129

risk. And that means answering questions freely without inter-
ference from any other member of this committee. And we don’t
sensor content here. The hearing has a scope, but if you feel an an-
swer to a question requires amplification, you don’t need to be
mindful of the scope. And an individual member of this committee
has an individual right to ask questions and to solicit answers
without censorship.

So I want you to have that confidence, just as we began this
hearing urging you to speak freely. So you can speak freely in an-
swering questions, including questions put by this Member.

Let me ask you, Special Agent Forcelli—I read your testimony
about the U.S. attorney in Phoenix, and I want to explore with you
just a little bit, to what do you attribute the seeming reluctance to
prosecute aggressively obvious illegal behavior that has a direct im-
pact on your mission and that of the U.S. attorney’s office?

Mr. FORCELLI. Sir, I can’t say for sure.

And, again, I don’t want to paint the entire U.S. attorney’s office
with a broad brush. We had a very successful program that took
place two summers ago where we arrested 70 home invaders, vio-
lent criminals who were doing drug robberies, and prosecuted them
and went to trial.

For some reason, the firearms unit, which was at first when I
first arrived in Phoenix was run by Rachel Hernandez and then
subsequently run by Emory Hurley, consistently had issues with
prosecuting our cases.

One example, we had an informant that they dismissed outright.
This informant had provided truthful testimony, had provided ac-
curate information, everything that met all the standards that we
look for in law enforcement. They dismissed every case that this in-
formant had anything to do with. When I questioned them as to
why are we no longer using this informant, they said that his infor-
mation was inaccurate and he lied.

Well, I was upset, because I had such a good relationship with
the prosecutors in New York, that my agents would bring a sub-
standard product to the U.S. attorney’s office, so I went back and
questioned them and looked at that document. And that inform-
ant’s information was dead-on.

I then re-engaged Ms. Hernandez and asked why were not using
this informant, and she stated, “Well, he was moved with EWAP
funds,” Emergency Witness Assistance Program funds, “and DOJ
policy says we can’t do that.” Well, having worked with the South-
ern District of New York and having contacted main Justice, I
found out that that wasn’t true. The only disclosure would be, at
trial, you may have to articulate that that informant was paid
those funds.

When I approached her again about this particular situation, be-
cause dozens of cases hung in the balance, she finally conceded,
“Well, he wore a lot of jewelry, he doesn’t have jury appeal. My
final answer is, no, we won’t use him.”

I know, I have used murderers, I have used robbers, I have used
all sorts of people to put on the witness stand to make cases as
part of cooperation agreements. Part of a lawyer’s job is to prep a
witness. If this guy wore too much gold chain or didn’t have jury
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appeal, it is incumbent on the prosecutor to help get him ready for
testimony.

So I found it was either laziness or arrogance that really termi-
nated many of our cases.

Mr. CoNNOLLY. And when you compare that experience to your
experience in New York, this was unusual?

Mr. FORCELLI. Sir, I can say that I worked at the U.S. attorney’s
office, mostly for the Southern District, through Mary Jo White’s
tenure there, through Dave Kelley, James Comey, even currently
with Preet Bharara—consistently outstanding.

I can tell you that in the U.S. attorney’s office from Arizona—
when I got there, Daniel Canales was acting because the U.S. at-
torney had been fired—it was bad doing gun cases. And it contin-
ued to be. It has improved slightly since this flare-up, but it has
been consistently bad.

Mr. ConNOLLY. Thank you.

One final question. I wish I had more time, but we talked about
resources. There are 8,500 licensed gun dealers in the four south-
western States. You have 224 ATF agents assigned to Project Gun-
runner. Do you really have the resources you need to do your job?

Mr. ForCELLI It is amazing, sir, that you ask me that because
I just had contact last week with a friend of mine who works in
the 46th Precinct where I worked as a New York police officer. It
is one square mile. There are 355 police officers assigned to the
46th Precinct—one square mile. I have less than 100 agents as-
signed to the entire State of Arizona that is 114,006 square miles.

So do we have the resources? No, we don’t. We desperately need
them. Does that justify us not stopping——

Mr. CoNNOLLY. No, no.

Mr. FOrRCELLI. No.

Mr. ConNoLLY. Different issue.

Mr. ConNOLLY. Thank you, Special Agent.

[The prepared statement of Hon. Gerald E. Connolly follows:]
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Statement of Congressman Gerald E. Connolly
Committee on Oversight and Government Reform
June 15%, 2011

Chairman Issa, even feigned interest in the danger posed by guns and narco-terrorists is welcome
from the Republican Party. For many years gun control advocates have noted that federal law
permits criminals and terrorists to purchase and traffic guns with impunity. They can buy guns
without undergoing a background check at gun shows or through personal sales.

Fortunately, President Obama and the Attorney General have placed renewed focus on
apprehending criminals engaged in gun trafficking, despite predictable resistance from the usual
suspects. The NRA has opposed regulations which would require tracking of multiple gun sales
of guns that are “semi automatic; a caliber greater than .22; and the ability to accept a detachable
magazine.” In other words, the gun lobby is against regulating precisely those weapons which
narco-terrorists have used in drug wars and the kind of gun that was used to attack our colleague,
Congresswoman Gabriel Giffords. Not surprisingly, the NRA also has organized opposition to
Project Gunrunner, including its Fast and Furious component. Apparently they are willing to
overlook the fact that of the 35,000 drug related killings in Mexico since 2006 more than 70% of
all Mexican guns recovered at crime scenes came from America.

Sadly, House Republican leaders have joined in their defense of anyone’s ability to purchase
guns. During the House Judiciary Committee markup of the PATRIOT Act, for example, Mr.
Issa joined all other Republicans present to defeat an amendment which would have prevented
terrorists from buying guns. Without objection, I will insert for the record the transcript from
that hearing, at which Republican Committee members defend the “rights™ of individuals, even
those who are on the terrorist watch list, to purchase assault rifles and other guns.

But more outrages follow. The gun lobby and its advocates in Congress are even trying to pass
legislation to eviscerate the ATF’s authority to stop criminals. Chairman Issa, for example, is
one of the cosponsors of this legislation, the so-called “Bureau of Alcohol, Tobacco, and
Firearms, and Explosives Reform Act.” According to the Congressional Research Service, this
bill:

* “Declares that repetition of a recordkeeping violation, regardless of frequency, shall not
be considered evidence that the licensee committed the violation knowingly and in
intentional disregard of a legal duty.”

®  “Permits an owner of a firearms business whose license is expired, surrendered, or
revoked 60 days to liquidate inventory.”

» “Revises firearms licensee recordkeeping requirements, including by prohibiting: (1) the
Attorney General from electronically recording firearms transaction information of a
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discontinued firearms or ammunition business by name or personal identification code;
and (2) any rule or regulation or administration action from establishing any
comprehensive or partial system of registration of firearms, firearms owners, or firearms
transactions or dispositions.”

This legislation would even weaken civil penalties for violations of gun control laws, effectively
tying the hands of the ATF at precisely the time this agency needs more authority to stop narco-
terrorists. According to the GAO, 247 people on the terrorist watch list purchased guns from
federally-licensed firearms dealers in 2010, yet the BATFE Reform Act would actually weaken
penalties against negligent firearms dealers which sell guns to terrorists. Not surprisingly, the
NRA is lobbying for this legislation while lobbying to stop Project Gunrunner and Fast and
Furious. Piling outrage upon outrage, the same critics of ATF have blocked appointment of a
director for six years, impairing the agency’s ability to do its job.

Most incredibly, Chairman Issa’s “oversight,” including this hearing, may even endanger a
criminal investigation of narco-terrorists. The Justice Department stated, “This mamner of
oversight risks compromising the investigation and prosecution of alleged firearms traffickers,
drug dealers, and money launders.” It is no longer surprising that the Republican majority
supports gun policies which arm Al Qaeda and Mexican drug lords, but endangering a criminal
investigation of gun criminals is a new low for the gun industry’s Congressional loyalists.

In a rational world this committee could engage in constructive oversight designed to strengthen
gun control programs aimed at narco-terrorists. That oversight could include improvements to
ATF programs designed to break up cartels, such as the Fast and Furious program. Instead, this
investigation endangers a criminal investigation against narco-terrorists. Moreover, the
majority’s sanctimony about keeping guns out of the hands of terrorists rings hollow in the
context of its support for legislation to gut ATF’s ability to prosecute gun criminals and its
failure to act on legislation to close the gun show loophole and terror gap. Chairman Issa, I share
your view that gun control is an appropriate topic for this committee’s consideration, and [ would
suggest that we hold a subsequent hearing on how our inadequate gun control statutes led
directly to the massacre at Virginia Tech, the sniper attacks in Northern Virginia, the domestic
terrorist attack at Fort Hood, the attempted murder of Congresswoman Gabriel Giffords, and the
ongoing violence in Northern Mexico.
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Chairman IssA. Thank you.

We now go to the gentleman from South Carolina, Mr. Gowdy,
for 5 minutes.

Mr. GowDY. Thank you, Mr. Chairman. Thank you for your lead-
ership on this issue.

And to the family of Agent Terry, let me say on behalf of the peo-
ple from the upstate of South Carolina, we offer our condolences,
and we thank you for the service and, ultimately, the sacrifice of
your son, your brother, your friend.

To ATF, I worked with ATF for 16 years, and I find this hearing
to be bitterly disappointing. This is not reflective of the ATF agents
that I worked with for 16 years.

And this panel is perhaps not the best panel for me to express
my displeasure, but, nonetheless, let me ask you this: When did
ATF have either constructive or actual knowledge that guns were
going to Mexico?

Mr. FORCELLI. Sir, it is my understanding that in 2009, when
Operation Fast and Furious was initiated, they were not inter-
dicting firearms and they had knowledge that those guns were
being trafficked to Mexico.

Mr. Gowbpy. Now, when you say interdicting firearms, you mean
something as simple as a traffic stop several miles away from
where the purchase was made, pretextual if it need be, but a traffic
stop so you don’t blow your informant, that easily could have been
done, right?

Mr. FORCELLI. Absolutely.

In fact, let me point out something, sir. We say an “informant.”
A lot of the information that came into ATF came in from gun deal-
ers who didn’t like the fact that they are portrayed as this nefar-
ious, gray market. The gun dealers were our friends. They helped
us make a lot of these cases. And we had some successful cases.
This is an anomaly, this Fast and Furious investigation. But the
problem is, then, by getting them mixed up in this thing and en-
couraging them to sell guns when they decided to stop did not help
our reputation with the gun industry.

The other thing is, if our job is to stem the flow of firearms into
Mexico, and certain gun dealers realize there is a straw-purchasing
problem and they are willing to—forgive me for using an analogy—
turn off the faucets, well, we could have diverted our assets else-
where and looked at other gun dealers where we thought the straw
purchasers were going to. Instead, we just encouraged them to con-
tinue selling guns. It made no sense.

Mr. GowDY. But even for this investigation, as half-baked as it
was, to ever have worked, you would have had to have extradited
folks from Mexico back for prosecution in a lying-and-buying case
with a statutory maximum of what, 10 years? What are the guide-
lines in a typical lying-and-buying case?

Mr. FORCELLI. Generally speaking, people with—well, because
they don’t have a criminal history, which is why they can fill out
the form—they get probation. But, again, that is if they are pros-
ecuted at all.

Mr. GowDY. They could have done car stops. They could have
done search warrants. They already had a Title III up, from what
I understand. Correct?
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Mr. FORCELLI. Yes.

Mr. GowDy. All right. So, even if it had worked, I don’t under-
stand how it ever would have worked.

Mr. FORCELLI. Sir, let’s say, for example, that we wouldn’t get as
far as to be able to extradite the heads of the cartel. Perhaps, by
going out there, doing interdictions, we could have deterred some
of these guns from being purchased. Second, had we been able to
go out there and stop a straw buyer and then perhaps go do a con-
trolled delivery, we would have made it up to the next level in the
organization.

Mr. GowDY. You could have flipped them, though. You don’t have
to let the guns walk. Flip them.

Mr. FORCELLI. Absolutely. I agree.

Mr. GowDy. How does your U.S. attorney not do proffers?

Mr. ForcELLI. That shocks me, sir. They do them very sparingly.
Seventy home-invasion defendants we arrested, as I pointed out
earlier. We proffered one. We could have solved unsolved robberies.
We could have solved unsolved homicides. We could have solved an
untold number of crimes had we had access to those defendants.

Mr. GowDY. Now, this was an OCDETF case, right?

Mr. FORCELLI. Yes, sir.

Mr. GowDyY. Fast and Furious was an OCDETF case.

Mr. FORCELLI. Yes, sir.

Mr. DODSON. Yes, sir.

Mr. Gowpy. What other Federal agencies were involved, and
what complaints did they lodge?

Mr. DoDsON. Well, sir, I can tell you, from almost the genesis of
the case, we had an agent with Immigration and Customs Enforce-
ment embedded in Group VII acting on a co-case-agent status. So
ICE was well-aware of it.

Mr. GowDY. Was the Bureau involved?

Mr. DODSON. I am sorry?

Mr. Gowpy. The Bureau, FBI?

Mr. DoDsSON. You got to understand, ATF Group VII is the Phoe-
nix Strike Force Group. The DOJ strike force consists of entities
from DEA, FBI, ATF, and ICE.

Mr. GowDpy. What I am trying get a sense of—and I have less
than a minute—I want to know how many different law enforce-
ment officers and agencies told the U.S. attorney’s office, “This is
a dreadful idea.” How many different people and agencies said,
“This is unprecedented, it is a dreadful law enforcement idea, and
it needs to stop?” How many people told Ms. MacAllister and Ms.
English, “This is a horrible idea?”

Mr. DoODSON. As for agencies that expressed that to the U.S. at-
torney’s office, sir, none that I am aware of.

As for individuals that expressed it to Ms. MacAllister:
myself——

Mr. CAsA. Many.

Mr. DODSON [continuing]. Special Agent Casa, Special Agent Alt,
Special Agent Medina voiced his concern.

Mr. CASA. So, countless detailees that came through.

Mr. DODSON. Yes.

Mr. CAsA. Almost every person that came though that group,
that saw what was going on——
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Mr. DoDSON. Every agent from outside of the Phoenix Field Divi-
sion, sir, as well as many in it. But, specifically, those that came
in from the outside were appalled as soon as they learned.

Mr. CAsA. Shocked and appalled.

Mr. Gowpy. I am out of time, but I would like to ask one more
question.

When the supervisors realized that guns were making it into
Mexico, acknowledging the fact that we do not have much success
extraditing people from Mexico for lying-and-buying cases, were the
Mexico authorities warned, “Hey, something bad has happened,
and firearms are in your country because we turned an eye to it?”

Mr. FORCELLI. Sir, I can say, having had conversations with our
staff in Mexico City—this is ATF personnel assigned to Mexico
City—that they were not fully briefed on this. They were very
upset about it. This is something that was contained within the
ATF Group VIL

Mr. GowDny. So we are going to ask for extradition cooperation
from a country that doesn’t even know what we are doing, that
doesn’t even know that we are letting guns go into their country
that murders their citizens as well as our agents.

Mr. DoDsON. No, sir. Because, actually, the way this case is de-
signed, we don’t even have a lying-and-buying charge on the indi-
vidual that committed the crime in Mexico with these firearms.
They are not the ones that lied on the form.

Mr. GowDY. You would have to have a conspiracy case, which—
I am sorry. I am out of time.

Mr. DopsoN. We never took the steps to develop that conspiracy,
sir.

Mr. Gowpy. Thank you, Mr. Chairman.

Chairman IssA. And I thank the gentleman.

We now recognize the gentleman from Massachusetts, Mr.
Tierney.

Mr. TiERNEY. Thank you very much.

And my condolences to the family, as well, and friends. And I am
not going to be asking you any questions, but I don’t want you to
interpret that as being unmindful of your pain and your sacrifice
on that. I hope you accept it as such.

But I would like to talk to the three special agents on this a little
bit and go back.

First of all, I do suspect that the Mexican Government under-
stands that there are guns coming from the United States into
Mexico. I mean, Mexico’s Ambassador, Arturo Sarukhan, has stat-
ed pretty clearly that he thinks guns from the United States have
been feeding violence, and overwhelming firepower is being un-
leashed by drug traffickers. So I think they are quite aware of that.

But before this Fast and Furious became the policy that we are
all seriously questioning now, was it the Project Gunrunner, was
that the policy of the government from 2006 to 2009?

Mr. FoOrCELLL Sir, if I may, Project Gunrunner was a funding
source that led to staffing many groups along the southwest border,
you know, offices with agents.

Project Gunrunner was preceded by something that they referred
to as “Operation Southbound.” And what that did was, we identi-
fied straw buyers through the cooperation of gun dealers or
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through reviewing documents of past firearms purchases, and then
we would go out and do car stops and do interdictions. In many of
those interdictions, there were no prosecutions, for the reasons I
stated earlier. But the point was that we lawfully seized the weap-
ons based on probable cause, and those weapons wouldn’t hurt any-
body.

Now, there were plenty of times where, if a gun dealer was sus-
picious of a person and we would stop them and that person was
a law-abiding citizen, they went on their way with their lawfully
purchased firearm and our apology. But if they were criminals,
those guns were in our custody whether they went to jail or not,
and they never hurt a soul.

Mr. TIERNEY. Were there any appreciable amount of weapons, do
you think, getting through that system, still making it to Mexico?

Mr. FORCELLI. Oh, absolutely. And it is the nature of the straw
purchasing. I mean, a straw purchaser is somebody who is legiti-
mate. If the gun dealer isn’t suspicious and he makes that sale,
and then that person then hands it off to somebody who is going
to bring it down to Mexico, we are going to have no way of knowing
that until the gun is recovered in Mexico.

Mr. TiERNEY. All right.

So, in fact, you are familiar with the Iknadosian case?

Mr. FORCELLI. I was the supervisor of that investigation, sir.

Mr. TIERNEY. Well, I assume you were unhappy with that result.

Mr. FORCELLI. Extremely.

Mr. TIERNEY. And, in that case, didn’t the judge make a deter-
mination that—essentially, he threw the case out after about 8
days of trial on the premise that there was no proof that the ulti-
mate person that got that gun was a person not allowed or not law-
fully in possession?

Mr. FORCELLI. Correct. What he was stating was that we couldn’t
prove that he was supplying prohibited persons. That wasn’t the al-
legation or the nature of the case.

And, again, that is why, after that happened, I tried to present
this case to the U.S. attorney’s office in New York, which is just
incredible at doing international narcotics cases. And had we had
one wire transfer or one banking transaction occur in that district,
I am convinced we would have had a successful prosecution there.

Mr. TIERNEY. Do you think there is any hesitation on Federal
prosecutors—and I ask this of all of you agents because you have
been so candid—any hesitation on the part of Federal prosecutors
because they think, somehow, pursuing these cases is going inter-
preted as violating or looking to violate somebody’s Second Amend-
ment rights?

Mr. FORCELLI. No, sir. I honestly don’t think so, from my per-
spective, having——

Mr. TiERNEY. That is not what is causing the inertia on the part
of the prosecutors?

Mr. FORCELLI I can’t say for sure, sir.

Mr. CAsA. I would have to agree with Agent Forcelli that, no.

Mr. TIERNEY. So if a person goes into a store, a gun store, and
buys two or three or four handguns, does Federal law require them
to report that?

Mr. FORCELLI. Yes, sir.
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Mr. TiERNEY. Okay. And if I were a person who went into a store
and I bought four or five long guns

Mr. FORCELLI. No such requirement, sir.

Mr. TIERNEY. What if I went in—and you are familiar with the
Romanian AKs?

Mr. FORCELLI. Yes.

Mr. TIERNEY. All right. And it is fair to say that a high amount
or a large proportion of the guns that are going to Mexico con-
stitute the AKs, the Romanian AKs?

Mr. FORCELLI. Absolutely.

Mr. TiERNEY. All right. So they are coming from Romania to this
country, they get doctored up and changed, and then they move on
down to Mexico?

Mr. FORCELLI. Yes, sir.

Mr. TiERNEY. All right. So if I went into a store and bought any
number of those, the store owner doesn’t have to report that?

Mr. FORCELLI. No.

Mr. TIERNEY. All right. If it was reported to you, would that give
you some indication that here is something you ought to inves-
tigate?

Mr. FORCELLI. Sir, it is my opinion, just like we monitor moneys
wired to the Middle East and we monitor how much Sudafed some-
body buys in a pharmacy nowadays because that is what is utilized
to make methamphetamine, it would be similar to that. Not every-
body who buys more than one gun is a criminal, but it would give
us an indicator that, hey, why is this person buying seven AKs?
Maybe that is somebody we want to speak to.

Now we are not aware of those multiple sales unless one of two
things happens. A is that we have a cooperative gun dealer who
calls us and says, hey, something is not right here; or, B, that
weapon is—one of those weapons is found at a crime scene and
traced back to that individual. And then we go pull the paperwork
manually from the gun dealer.

Mr. TIERNEY. Is there any law enforcement reason or rationale
that you can think of why we would not want to have that informa-
tion reported? Multiple sales of long arms, like Romanian AKs or
something?

Mr. ForRCELLIL I can only give you my personal opinion, sir. It
would be a good indicator for us, a good starting point, much like
it is with handguns.

Mr. TIERNEY. But no reasons you can think of why you wouldn’t
want to have it reported. It wouldn’t interfere with law enforce-
ment efforts if it was reported.

Mr. FORCELLI. In my opinion, it would help our efforts, sir.

Mr. TiERNEY. Okay. Thank you.

Chairman IssA. The gentleman’s time has expired.

The gentleman from Texas, Mr. Farenthold, is recognized for 5
minutes.

Mr. FARENTHOLD. Thank you very much, Mr. Chairman.

I, too, would like to express my condolences to the Terry family.
The district I represent includes Brownsville, where the family of
Special Agent Jaime Zapata reside, as well. And they are going
through some pain similar to what you guys are going through,
very possibly as a result of ill-conceived policies by the ATF.
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I did have a couple of questions for the gentlemen here from the
agency. And we appreciate your courage in testifying and want to
assure you that—I think I speak for the bulk of this committee—
that we really appreciate your courage in coming out. It certainly
would be a bad thing if there were to be any repercussions.

My question to you is, in your testimony, you were talking about,
you had followed the straw buyer from the gun store, and it would
stop. Did you all ever go beyond the first handoff of that weapon,
to trace them to where they were going?

Mr. DODSON. Sir, not really, no. Many a times, what we would
do is, we would have the information beforehand, where they would
call the FFL and say, “Hey, we are coming by to pick up 10 or 15
of these AK-variant rifles,” at which time the FFL would notify the
case agent and we would begin the surveillance. We would often go
to the straw purchaser’s house and catch him before he leaves
there, catch him as he meets an individual, you know, at a carwash
or a gas station

Mr. FARENTHOLD. But you didn’t follow that individual to move
it up the chain.

Mr. DobpsoN. No.

Mr. FARENTHOLD. So if you were out to make a case against peo-
ple higher up in the chain, wouldn’t the next logical step have been
following the gun the next step?

Mr. DoDsON. That would be very logical, sir.

After he purchased the firearms and delivered them to another
parking lot, and Special Agent Casa and I took pictures of them
taking them out of one vehicle and putting them in another, yet we
had to follow the straw purchaser back to his house, while we knew
the guns were headed the other way on the highway. I cannot tell
you the logic behind that either.

Mr. FARENTHOLD. Did you have something to add?

Mr. CasA. Yes, sir. We were given direction by either the case
agent or the group supervisor—we were literally pulled off of sur-
veillances. When we would make requests. After a straw-purchase
exchange had taken place, we requested, hey, this is a good oppor-
tunity to seize the firearms from an unknown person, plus we get
to identify that unknown person, plus we might be able to move
up the chain. And we were told point-blank, time and time again,
absolutely not, no.

Mr. FARENTHOLD. All right. All right.

I apologize for going so fast. I have limited time.

You say, at one time, you built a tracking device from stuff you
bought at RadioShack, and then you had one, out of the thousands
of weapons, you had one that the agency provided for you that ran
out of battery. Is that correct?

Mr. DoDsON. To my knowledge, there was just the one, yes, sir.

Mr. FARENTHOLD. So if you were trying to track guns, wouldn’t
the logical way to do that be to embed some type of tracking device
either in the gun or its packaging?

Mr. DoDsON. Sir, when the statement was made that we were
trying to track these firearms, what that means is we were tracing
them once they were recovered in the last crime they were utilized
in.
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Mr. FARENTHOLD. Right. But if you were trying to make a case
that this is going up to the Mexican drug cartels and is involved
in multiple murders and, you know, potentially bringing bigger
charges against these straw men for being part of a conspiracy, you
would want to see, you know, everybody involved in that con-
spiracy, wouldn’t you?

Mr. DoDsoN. Oh, most definitely, sir. And what I would have
done, I would have landed on these straw purchasers, and, before
long, I would have had that information for you.

Mr. FARENTHOLD. All right. So let me ask you this. The policy
we had of just following them and then quitting, do you see any
rationale behind that? Could you come up with any reason we were
stopping when we were stopping? Any theory at all?

Mr. ForceLLI. Sir, I will say this. For years, when I first got to
Phoenix, I was supervising firearms-trafficking investigations, and
we utilized trackers, and we did what you just pointed out. We
would make a car stop at the hand-to-hand exchange, or we would
seize the weapon if it got to a reasonable point where we thought
it might go to Mexico.

To answer your question, I have sat down many times to try to
figure out what the logic would be to let these firearms go to Mex-
ico, and I can’t think of a single logical reason why this strategy
would work.

Mr. FARENTHOLD. And you are not aware of any cooperation with
the Mexican authorities or any of our intelligence agencies that
might be tracking these beyond Mexico or anything?

Mr. FORCELLLI. I think if we were tracking them, we wouldn’t see
the tragic results we see when these guns get traced back from
murder scenes.

Mr. FARENTHOLD. And were you doing anything to identify these
weapons, other than recording the serial numbers? For instance,
test-firing them and gathering ballistics information or anything
else?

Mr. FORCELLI. Sir, no. The firearms were being sold and, like I
said, in most instances taken out of the country. I know that once
the Mexican Government takes possession of them, our assets in
Mexico go examine them. And I am not exactly sure what

Mr. FARENTHOLD. And, I mean, you work on the border. You re-
alize Mexico takes bringing guns into their country pretty seri-
ously. I, mean just taking a shotgun to Mexico to go bird hunting
is an experience.

Mr. FORCELLI. Yes, sir.

Mr. FARENTHOLD. So this is something our friends, our allies,
and our neighbors would be very concerned about, and we didn’t
bother to inform them.

Mr. FOrRCELLI. We did not.

Mr. FARENTHOLD. Thank you very much.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from Pennsylvania, Mr. Kelly, for
5 minutes.

Mr. KeLLY. Thank you, Mr. Chairman.

And I want to thank you, special agents, for appearing. I think
like everybody on this panel, we admire your courage and your pa-
triotism for doing that.
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But my questions really are to the Terry family. And, Mr. Heyer,
I know how difficult it was for your opening statement. And I will
tell you now that, as I am in the autumn of my life, being the fa-
ther of four and the grandfather of five, I think the unintended
consequences of poor policies and procedures and failed strategies—
a}‘i some point, somebody has to be held accountable for these
things.

And as difficult as it may be for yourself and the Terry family,
if the person responsible were in the room right now for Operation
Fast and Furious, what might you want to say to them?

And, please, I think it is so important for the public to under-
stand the purpose of these hearings. While we are very upset with
the policies, it is important that people understand that there is a
loss of human life here. So it is more than just a strategy that has
failed, it is more than a filled policy and procedure. It is the loss
of someone which is so near and dear to you.

So, your opportunity to do that. I would appreciate it.

Mr. HEYER. Well, it is tough. Brian was an amazing kid, an
amazingly brave kid that was willing to put his life on the line.

If that person were in the room, obviously we would want him
or her to accept responsibility.

Right now, looking back at this operation, it appears that it has
cost the life of our Brian. We hope and pray that it is not going
to result in any additional lives of U.S. law enforcement. But I
don’t know if we can truly—if that is truly going to happen. Those
guns are out there.

So, beyond accepting responsibility for these decisions, we would
be curious to hear, why did you feel that this was within that risk?
You know, I have heard from the ATF agents here that even a
mockup weapon normally would not have been allowed to walk
during these operations. And, you know, an awful lot of weapons
walked, and we would be curious to find out why.

Mr. KELLY. Ms. Balogh or Ms. Terry, anything you have to add?

Mrs. TERRY. I don’t know what I would say to them, but I would
like to know what they would say to me. That is all I would say.

Mr. KeELLY. Well, I know it is difficult, and I don’t want to put
you through any of this. But I think it is incredibly important, be-
cause the fabric of your family has been irreparably torn; it can
never be put back together again. And so the purpose of these
hearings really is to make sure that nobody else has to go through
the same things that you have gone through. So I appreciate you
being here.

And, with that, Mr. Chairman

Chairman IssA. Would the gentleman yield?

Mr. KeLLy. I will yield back.

Chairman IssA. Would the gentleman yield to the chair?

Mr. KELLY. Yes, sir.

[The prepared statement of Hon. Mike Kelly follows:]
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Opening Statement
Congressman Mike Kelly
Oversight and Government Reform Committee
“Operation Fast and Furious: Reckless Decisions, Tragic Outcomes”

Mr. Chairman, thank you for holding this critical investigation hearing. The American people
have the right to know what sort of misguided thinking led to the tragic slaying of border patrol
agent Brian Terry at the hands of Mexican drug cartel members. This barbaric act of violence
against one of our nation’s finest could have been easily prevented had the Bureau of Alcohol,
Tobacco, Firearms, and Explosives (ATF) used common sense in the planning of its operations.

Under the reckless and irresponsible “Operation Fast and Furious,” the ATF knowingly let more
than 2,000 guns “walk™ across the US-Mexico border in the hands of Mexican drug cartel
members. Not only was this program ill-advised, it was conducted in spite of numerous protests
and warnings from ATF agents involved in the operation and from gun dealers tasked with
selling their guns to these criminals.

1 am here at this hearing of the House Oversight and Government Reform Committee (OGR) to
demand answers for the American people, and to bring to light the circumstances that led to the
murder of Brian Terry. It is the role of the committee to bring those responsible to justice, both
for the people of this proud nation and for the family of Agent Terry, some of whom join here
today — his mother Josephine Terry, sister Michelle Terry Balogh, and cousin Robert Heyer.

I would also like to note the presence of three ATF agents from the Phoenix Field Division —
Special Agent John Dodson, Special Agent Olindo Casa, and Special Agent Peter Forcelli, all of
whom so honorably chose to blow the whistle on the outrageous operations in which they were
asked to be complicit. These brave men chose to come forward today to testify before us about
what they saw in “Operation Fast and Furious,” and we thank them for their distinguished
service to our nation, and the strong commitment to duty that led them here today. It needs to be
clear that no action should be taken against these agents as a result of their testimony, and that
they should be applauded for their dedication to truth and justice.

1 strongly disapprove of the behavior of the ATF in conducting this operation, and of the
Department of Justice (DOD)in disingenuously failing to furnish this committee with sufficient
information for us to conduct our duty of congressional oversight.

The American people have the right to know who authorized this operation, and why they
persisted in running it in the face of repeated protests. It is also our duty to find out who was
aware of the operation and why they failed to take action to stop it. It was a grave mistake to ever
embark on this dangerous program, and this is no time to try to conceal evidence from us.

I wish to once again affirm my, and the OGR’s, dedication to the Terry family so that Agent
Terry’s death may not be in vain. I also want to once again commend the three special agents
joining us here today, and restate that no action is to be taken against them as a result of their
testimony here today. Finally, I give my harsh reproach to the ATF for their poor decision-
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making, and to the DOJ for their lack of cooperation with this committee in our investigation of
this most serious issue.
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Chairman IssA. Thank you.

I am going to follow a line of questioning that I think I have been
seeing develop throughout here with the four law enforcement ex-
perts.

You have two points. You know, the old expression, you know,
you connect the dots. The first point is the straw buyer. The last
point is the scene of the crime. You have said, each of you special
agents, that in this case, as soon as you got to the next point of
connect the dots, you were generally sent the other direction. You
were not allowed to go beyond that next point. You weren’t even
allowed to follow that next point even when they headed north
with the weapons.

Now, if an operation like Fast and Furious seems to have a pat-
tern, a consistent pattern, that you are only looking for two points,
the beginning and the end, it is not a criminal prosecution, it is not
an effective one. Plus, of course, if you take the logic that you can’t
prosecute a straw purchaser if the gun is in Mexico, if you take
that point, then that part of it was frivolous from the start, even
though, today, every one of those straw purchasers has been
charged, oddly enough, with the evidence that was available before
that gun ever walked beyond the first step.

So let me just ask a question for your supposition, but I think
it is a very well-educated one. If you only look at the beginning and
the end of the dot, isn’t the only thing you have proven is that guns
in America go to Mexico?

Now, could that be a political decision? Could that be a decision
that, basically, we just want to substantiate that guns in America
go to Mexico—something we all knew, but would have considerable
political impact as Mexico began complaining about these, and they
could say, “Well, yeah, we were even rolling up the straw pur-
chasers.” It wouldn’t change the fact that Mexicans were dying at
the bequest of the United States, but wouldn’t it ultimately meet
a political goal?

Mr. FORCELLI. I imagine, sir, that it is possible. In this instance,
I think it is more just, as I said earlier, a case agent that had a
bad idea, a group supervisor who failed to rein her in, an ASAC
who failed to rein in—the chain of command, all the way up, failed.

Chairman IssA. But you would agree that it doesn’t meet any
criminal goal of prosecuting, the way it was handled?

Mr. FORCELLI. No, because you can’t show the chain of how those
pieces of evidence went from point A to point B, which you would
need to prove at a trial.

Chairman IssA. I hope it was just a terrible mistake.

Mr. Clay, you are recognized for 5 minutes.

Mr. CLAY. Mr. Chairman, at this time, I have no questions for
this panel in the interests of’

Chairman IssA. You yield to the ranking member then?

Mr. CLAY. I yield to Mr. Cummings.

Mr. CUMMINGS. Thank you very much.

It seems to me that we do have a—there are some serious dis-
connects. And why that is, you know, I cannot imagine. And I want
to say to you all, your testimony has been abundantly clear.

But I want to, for a moment, go back to Mrs. Terry.
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Ms. Terry, you know, I often say—right now I am preparing to
do a eulogy on Saturday. And one of the things that I thought
about as I am sitting here is, I do believe that part of life is death,
but, also, part of death is life.

And what I mean by that is that, you know, we can’t fully under-
stand why somebody would leave us so young, particularly some-
body like your son and your relative, who was so full of courage,
in the fact that he was willing to basically die for his country. And
we cannot always understand it. And I think we all struggle, we
struggle with it, particularly when it is a young person.

But I can say this, that I believe deep in my heart that, some
kind of way, out of his death will come life. In other words, the
mere fact that we are here right now, Mr. Heyer, talking about
this, the mere fact that this was not something that was just
shoved under the rug and just moving on, the mere fact that there
are probably already changes being made to this program—and I
think it was you that said it, that you wished you could say that
this was the end of it, but there are guns still out there. But at
least—and to the agents I say this too—at least we are now moving
in a direction where hopefully we reverse this and save some lives.

That is why I said, Ms. Terry, sometimes out of death comes life.
And it is not—nothing, nothing, nothing, nothing can—I am not
trying to—you know, nothing can bring a person back. But, you
know—because I have wrestled with the question, I wrestle with
it all the time, of, why do so many of our best die young?

And so that is why I said to you before—Chairman Issa asked
me a question a moment ago about cooperation with the Justice
Department. And I wanted to make it clear that I fought all my
adult life trying to take guns, illegal guns, out of hands of folks,
period. It was you, Mr. Forcelli—and all of your testimony was ab-
solutely brilliant. It was straightforward, no frill, just straight tes-
timony. And that is what I appreciated so much about it.

But what you said, I don’t want us to lose sight of it. And even
the chairman just talked about it, to a degree. These guns don’t
just end up in Mexico. They end up in the United States, too. And
they are not just killing people—used to kill people in Mexico. It
is happening everywhere in our streets.

And some kind of way, some kind of way, and as I listened to
Senator Grassley, he is right, we do need to leave the political piece
at the door and try to figure out, how do we address this problem?

We got to keep in mind, too, Mexico is right next-door. So, basi-
cally, in a sense, in a sense, if these guns are flowing to Mexico,
basically what we are doing is turning a gun on ourselves, or guns
on ourselves. And this case is a prime example of that.

And so, you know, I just believe that we have to take this mo-
ment and make it bring life, bring life, out of this very horrific and
terrible death.

And, with that, I yield back.

Chairman IssA. I thank the gentleman for his comments.

We now go to the gentleman from Florida, Mr. Ross, for 5 min-
utes.

Mr. Ross. Thank you, Mr. Chairman.

And to the Terry family, I cannot imagine the emotional roller
coaster that you have gone through and what today’s testimony
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does for you. But I can appreciate that you are here, and I am
grateful for that.

To our agents that are here, you know, this investigation, as you
well know, relies intensely on your testimony, not only in whole
but, quite frankly, in hope so that we find an answer at the result
of this investigation to see that this never happens again.

And to that end, I want to ask a couple of questions, and specifi-
cally to you, Mr. Casa, because I was here for your opening testi-
mony and had to leave for some votes. But you mentioned that it
was the rule, rather than the exception, I think, to have the sur-
veillance without the interdiction or the arrests. Did I get the gist
of it?

Mr. CaAsA. For this investigation, yes, it was.

Mr. Ross. And then you stated in your testimony, “It has become
common practice for ATF supervisors to retaliate against employ-
ees that do not blindly toe the company line, no matter what the
consequences.”

Can you describe what any of that retaliation may have been?

Mr. CasA. I would just say, refer back to OIG investigations over
the countless years: FLEOA attorneys that have represented ATF
employees for all types of retaliation for whistleblowing; punitive
actions, whether that agent or inspector deserved the punitive ac-
tions for

Mr. Ross. You mentioned that the email that you received, you
felt that was threatening.

Mr. CAsA. Oh, yes.

Mr. Ross. And were you personally threatened by MacAllister or
English or anybody else?

Mr. CAsA. No. They are my equal, or, you know, they——

Mr. Ross. Right.

Mr. CasA. But my supervisor put in there, “Hey, if you don’t like
what we are telling you to do, go work for Maricopa County Sher-
iff's Department.” First of all, it was in horrible taste.

Mr. Ross. Yeah, I agree.

Mr. CAsA. Second of all, because they are our brave men and
women of law enforcement side-by-side with us in the fight against
violent crime in the Phoenix area.

Mr. Ross. What has happened to your supervisor since then?

Mr. CasA. I have no idea.

Mr. Ross. Were there any repercussions as a result of his ac-
tions?

Mr. CAsA. Not as of yet. My understanding——

Mr. Ross. So he is still in the same position, his supervisory ca-
pacity?

Mr. CAsA. Yes, I still understand he is a group supervisor. I be-
lieve he is in Minneapolis-St. Paul, currently still a GS-14 group
supervisor.

Mr. Ross. Now, you mentioned that they would stop you from ar-
resting straw purchasers and interdicting their weapons. Were
there other occasions when your case agent told you to stand down
and not make such arrests?

Mr. CAsA. I mean, in this investigation?

Mr. Ross. Yes, in this investigation.
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Mr. CAsA. Again, it was common. It was more than on one occa-
sion. It was a few occasions.

Mr. Ross. Was there one where you watched them come out with
a bag of guns, I guess, and

Mr. CasA. Yes. On one specific occasion—I wish I had more time;
I will try and be as brief as possible—we observed—and, in fact,
I was with Special Agent Dodson, and we observed an individual
do a straw purchase, I believe on that day it is 10 FN pistols,
which, by the way, they penetrate law enforcement vests. They are
called “cop killers.”

Mr. Ross. And that had to be particularly painful.

Mr. CAsA. Yes.

Mr. Ross. And you saw this happen and you were ordered to
stand down?

Mr. Casa. We followed it, we followed the straw purchaser. We
saw him transfer the guns to an unknown individual—unknown.
And I said, okay—since I was the shift supervisor, I called the case
agent and said, we need to interdict these firearms.

Mr. Ross. And who was the case agent? Was that——

Mr. CAsA. MacAllister.

Mr. Ross. MacAllister. Okay.

Mr. CAsA. And I was told, no, stand down, do not interdict. I was
given no explanation why, other than to keep on following the un-
known individual with firearms.

Well, he is street-savvy. He makes our—a 10-person surveillance,
each car over and over again, to the point where he stops in the
middle of a small subdivision in front of Special Agent Dodson and
I. And he is a lot higher up in a jacked-up pickup truck; we are
down here. And we know he has at least 10 FN 5.7-millimeter pis-
tols.

And then I say, we need to engage. I call back in. Unfortunately,
the group supervisor, who should have been there during the oper-
ation, or the case agent, who should have been there during the op-
eration, they were gone for the day. They left.

Mr. Ross. And there was no way to get in touch with them?

Mr. CasA. Well, I was told the point of contact at that point was
a probationary employee named Tonya English, who wasn’t even a
tenured ATF special agent. And I had to take my instruction from
her, who told me, no, fall back, just resurveil.

Mr. Ross. That fallback, that resurveillance, isn’t that contrary
to what ATF policy should be?

Mr. CAsA. Yes.

Mr. Ross. I mean, shouldn’t the policy have been, go in and
make the arrest or the interdiction?

Mr. CAsA. I am sorry to cut you off. Yes, sir, most definitely. Fur-
thermore, it created a very serious officer safety issue.

Mr. Ross. Yes.

Mr. CAsA. The guy knew he was being followed, but he didn’t
know by who. For all he knew, we could have been cartel members
trying to rob him of those 10 guns, or we could have been law en-
forcement. We don’t know what he thought. But it caused a very
serious officer safety issue.

Mr. Ross. So but for the grace of God, there could have been
more than Brian Terry lost as a result of this.
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Mr. CasA. Yes, sir.

Mr. Ross. Ms. Balogh, just briefly—I have just a couple of sec-
onds—is there anything that you think that your brother would
want this committee to know about his life and about his service?

Ms. BALOGH. Brian was about making a difference and justice.
And 1 just feel that this country owes it to him, because he spent
his whole life fighting for this country some way or another.

Mr. Ross. I agree, and he is a hero.

I yield back.

Chairman IssA. I thank the gentleman.

We now go to the gentleman from Arizona, Mr. Gosar, for 5 min-
utes.

Mr. GosaR. Mrs. Terry and the family, I am deeply sorry. As a
father, I don’t know—I can just feel that pain. And I hope what I
am going to say next does not aggravate that in advance, okay?

For the law enforcement folks, when you first heard about the
shootings of Congressman Gabby Giffords, was there a level of anx-
iety from the ATF fearing that one of the weapons might trace
back to the operations of Fast and Furious?

Mr. CasA. Yes, sir.

Mr. FORCELLI. Yes, sir.

Mr. DODSON. Yes, sir.

Mr. GOSAR. Where did this anxiety come from and from whom
specifically?

Mr. FOrCELLL Sir, I received a phone call from my public infor-
mation officer, who is a friend of mine, who said that there was
concern from the chain of command that the gun was hopefully not
a Fast and Furious gun.

Mr. CasA. Sir, I would like to also add, every time there is a
shooting, whether it was Mrs. Giffords or anybody, any time there
is a shooting in the general Phoenix area or even in, you know, Ari-
zona, we are fearful that it might be one of these firearms.

Mr. DODSON. And this happened time and time again. When
there was U.S. Embassy personnel killed in Juarez, Mexico, the
fear spread through the division.

Mr. GosAR. Well, there is a reason I am asking, because I am
feeling like—I mean, I am a dentist. I didn’t participate in the mili-
tary. But I understand that there is a chain of command. And I feel
like I am watching the movie “A Few Good Men.”

And, you know, this wasn’t done—from what I am gathering, you
know, we have talked about—Special Agent Forcelli, you were talk-
ing about trying to get a jurisdiction in the New York courts. We
are talking about the drug cartels. So we are not talking about
something really simple here.

So I guess my point is, if an issue is this great, typically, before
this one, if you have been involved in one, how far did it go up that
people knew about something like that?

Mr. FORCELLI. Sir, I know I have had discussions with SAC Wil-
liam Newell, who is the special agent in charge—well, former spe-
cial agent in charge of the Phoenix Field Division. The assistant
special agent in charge who was involved in this case when it first
started was George Gillett. He and I had discussions where he
pretty much just rolled his eyes when you voiced opposition to this.
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David Voth and I hadn’t conversed much. He is in a different build-
ing.
But I know from the review of a briefing paper that went up that
was prepared by either SAC Newell or vetted through SAC Newell
by Mr. Gillett that this was briefed at the highest levels of ATF.
I have heard that Mr. Melson, our director, was aware of it.

And what I find most appalling, sir, is that nobody has stepped
up and had a statement beyond the Phoenix Field Division. I mean,
there were tragic errors made here, and nobody has shown the de-
cency and leadership to step up and say, hey, we made a mistake
and we shouldn’t have done something wrong. That is what I find
as appalling as anything else in this case, short of, of course, the
tragedy that happened to the Terry family.

Mr. DopsoN. That is absolutely right, sir. No one in ATF in-
volved in this, up to Acting Director Melson, has shown any signifi-
cant leadership in this matter. And I can tell you, I know that our
former group supervisor, Dave Voth, had to come to D.C. to brief
our headquarters, DEA Special Operations Division in Chantilly,
Virginia, and that he briefed EPIC on it. And, obviously, OCDETF
was briefed because we secured the funding from OCDETF.

I recall in March 2010, when Acting Director Melson came to the
Phoenix Field Division, spoke about the case, he knew the case
agent by name, the group supervisor by name, and, I believe, even
some of the defendants or would-be defendants in the case.

Mr. GosaAR. Well, boy, this is going in the right way here. You
know I am from Arizona.

Mr. CasA. Yes, sir.

Mr. FORCELLI. Yes, sir.

Mr. GOSAR. You are currently aware, and have for some time,
that Department of Justice has had lawsuits against Arizona. Were
you aware of any biases within your scope at ATF or comments
versus Arizona by the ATF or by the DOJ in regards to those?

Mr. FORCELLI. No, sir.

Mr. DoDSON. No, sir.

Mr. GOSAR. You are sure?

Mr. FORCELLI I don’t recall any.

Mr. GOsAR. It just seems like just this whole lax attitude, I
mean, from jurisdiction, from timely and aggressive law enforce-
ment that would create this. I am getting this opinion, because you
said it, that you couldn’t get a jurisdictional aspect of oversight in
Arizona, and you took it to New York, did you not, sir?

Mr. FOrCELLI Yes, sir, I did.

Mr. GOsAR. Okay. So it seems like a continued dismissal of actu-
ally trumping charges. And we have a problem in Arizona. And,
you know, we have seen a concerted effort that we have called out
law enforcement on the border, I think it is specifically Sheriff
Dever, as lying. I just see a lack of cooperation all the way across,
and so does Arizona. And we see a very defunct cooperative type
of format that is trying to be uniform in adjudicating these laws.
And we see it—I can tell you from Arizona, we see a very orga-
nized, orchestrated plan—lack of a plan from the DOdJ, particularly
with Arizona.

Mr. FORCELLI. Well, it is interesting, sir. And what I will add is
that, the one thing I will say emphatically is that I have had lim-
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ited dealings with the Tucson office of the U.S. attorney’s office. I
have had extensive dealing with the Phoenix office. And, again, in
the Phoenix office there are some good people, and I apologize that
I have had to speak ill of that office. But there is a distinct dif-
ference in attitude between the Tucson and Phoenix offices.

The U.S. attorney’s office in Tucson seems to be more amenable
to working on cases with ATF, amenable to finding justice than the
U.S. attorney’s office in Phoenix. And it is ironic, because the U.S.
attorney, himself, and his immediate chain of command are based
in Phoenix.

That is all I can really add.

Mr. GosARr. Thank you.

[The prepared statement of Hon. Paul A. Gosar follows:]
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Congressman Paul Gosar
Opening Statement
Committee on Oversight and Government Reform
“Operation Fast and Furious: Reckless Decisions, Tragic Outcomes”
June 15, 2011

Chairman Issa and Ranking Member Cummings, | would like to thank you for taking the time to
hold an important hearing this morning. While the Oversight and Government Reform Committee does
important work every day, it is no stretch to say that today we are investigating a life and death matter.
We have before us the distinguished senator from lowa, who was approached by law enforcement
officers concerned enough to come forward and tell a story of severe misjudgment at the highest levels
of the Bureau of Alcohol, Tobacco, Firearms, and Explosives {ATF). We have additional law enforcement
officers before us, who testify that they were compelied to participate in an operation which they knew
in their hearts was likely to result in the unnecessary loss of life. Today before us, we have a grieving
family, who lost one of their own in the prime of his life, in the defense of his country which he loved.
And most critical of all, we have a representative from the Department of Justice, and it is their
testimony to which we need to pay the most attention. The top officials at the Department of justice
{DOJ) and ATF must come forward and answer to Congress, and the American peopie, about the ill fated
history and terrible misjudgment of Operation Fast and Furious.

This Committee must continue to investigate the decisions and conversations made by senior
level officials at both DOJ and ATF with respect to ATF activity in the state of Arizona. The American
people want, and have a right to be told here today, who knew what and when they knew it. It is clear
that Operation Fast and Furious was a case of serious misjudgment, which repeatedly and consistently
violated a basic law enforcement principle that is simply common sense. Namely: when faw
enforcement is aware of a suspicious firearm purchase, law enforcement has probable cause to
investigate and possibly detain the person in question.

And yet, multiple accounts confirm for us that beginning in the fall of 2009, ATF agents at the
Phoenix field office were instructed not to arrest individuals that they knew for a fact were making bulk
purchases of assauit weapons such as AK-47s, Colt .38’s, and .50 Barrett rifles. While | am second to no
one in my support of Second Amendment rights, it is simply bad law enforcement and playing with fire
for federal agents to be aware of these repeated purchases and do nothing.

Agents who expressed concerns about this policy were ignored and made to feel marginalized
by their supervisors. Law abiding gun dealers who expressed concerns about this policy were led to
believe by ATF that surveillance was being done, when in fact up to 2,000 guns were shuttled across the
border, into the hands of cold blooded murderers. Stop and think for just a moment: we STILL do not
know where all these illegally purchased guns are. { think it's safe to say, however, that they are in the
hands of bad guys. Regretfully, it took the senseless murder of Border Patrol agent Brian Terry on
December 14, 2010 to finally stop the madness. However, this story is not over. This Committee would
be neglecting its own duty if we failed to investigate what clearly seems to be grave wrongdoing at
senior fevels of both ATF and DOJ. We need to know: how high in the chain of command did this poor
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decision making go? We know that the acting ATF Director was fully briefed on the ongoing progress of
Fast and Furious. But even Acting Director Melson could not have acted alone, without the advice and
consent of someone at the Department of Justice. And so | am asking Attorney General Holder, Deputy
Attorney General Weich, and all DOJ officials involved to stop burying their head in the sand, comply
with Congressional subpoena, and work with us to craft a better policy for the future. With the volatile
situation on the southern border, we can’t afford the continued path of avoidance, denial, and non
compliance with the law.

In the southern part of my home state of Arizona, drug cartels and violent criminals are
terrorizing innocent citizens, ruining precious federal land, and moving millions of dollars worth of
contraband into the United States. | have long believed that the federal government has neglected its
duty to secure our southern border, not only to prevent illegal immigration but to protect our citizens
from those seeking to commit crimes or do us harm. Don’t take my word for it — ask the cotton farmer
from Casa Grande who can no longer go out to dinner or church with his family without leaving a family
member behind to protect the family property from looters. Ask the woman from Douglas whose
husband was murdered on his own ranch for the offense of being in the wrong place at the wrong time.
Ask the sheriffs of border counties who are working diligently, fighting a multi front war trying to keep
their communities safe.

It is of the utmost importance that we receive answers to these questions today. Thank you, and
1 look forward to hearing witness testimony.
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Chairman IssA. I thank the gentleman.

We now recognized gentlelady from New York, Ms. Buerkle, for
5 minutes.

Ms. BUERKLE. Thank you, Mr. Chairman.

I want to begin by saying to the mother of Brian Terry, Ms.
Terry, I have six children, and my heart is broken for you because
your life is irreparably changed. And I want you to know that what
Mr. Heyer said about having someone step up and accept responsi-
bility, that will be the charge of this committee, and that is what
we will do for you because of the loss that you all have sustained.
You have my deepest sympathy.

To the agents, thank you. Thanks for your courage for being here
today and for your forthrightness in standing up and doing the
right thing. We appreciate that very much.

I want to begin with Ms. Terry. If there is a question that you
would like us to ask or find out, can you share that with us? Is
there something that is nagging you and you would like the answer
to?

Mrs. TERRY. Well, most of my questions and answers are done
by my nephew Bob. And if I have anything to ask, I usually ask
him and he gets me my right answers.

Ms. BUERKLE. Well, then I would ask Mr. Heyer, is there a ques-
tion that you would like us to ask?

Mr. HEYER. I think we would want to know if the dragnet that
is set to find everyone involved in Brian’s murder will be set deep
enough and wide enough to encompass anyone involved in Oper-
ation Fast and Furious. If the guns used in Brian’s murder were
part of this operation, then we would want to know, will everyone
in that operation that had to deal with those specific weapons be
brought up on charges of facilitating the murder of Brian Terry?
N %s. BUERKLE. Thank you. We will ask that question on your be-

alf.

There was a press conference held shortly after Agent Terry’s
murder, and during that press conference Special Agent William
Newell vehemently denied that guns were walked.

This question is for Mr. Forcelli, if you could. Were you at that
press conference?

Mr. FORCELLI. No, ma’am, I was not, but I watched it on TV.

Ms. BUERKLE. Okay. And did you hear him, when he was asked
regarding guns walking, did you hear his response to that?

Mr. FORCELLI. The “Hell, no” response?

Ms. BUERKLE. Yes, sir.

Mr. ForcEeLLI I did, ma’am.

Ms. BUERKLE. Okay. And what was your reaction to that?

Mr. ForceLLI I was appalled, because it was a blatant lie.

Ms. BUERKLE. He was aware that guns were being walked?

Mr. FORCELLI. Yes, ma’am. In fact, as I stated earlier, there was
a briefing paper that was forwarded up to headquarters. Mr. New-
ell, if not the author, would have had his ASAC prepare it, and it
would have been forwarded through Mr. Newell.

And I can tell that you Mr. Newell, as recently as 2 months ago,
was stating that the case agent in this case should be getting an
award. He still thinks this is an outstanding investigation, and I
find it personally appalling.
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Ms. BUERKLE. My colleague Dr. Gosar brought up—he made an
analogy between “A Few Good Men” and this situation and the re-
minder. But with “A Few Good Men” there was an order in place.
This was a, “This was what everyone followed. This was the pol-
icy.”

But my sense is, and I would like to ask the three agents today,
that what happened in this situation was not the ordinary course
of business. And so, if you could each comment on that.

Mr. FORCELLI. Ma’am, I can tell you, as recently as 3 weeks ago
we conducted an interdiction of a .50-caliber belt-fed rifle through
a cooperative gun dealer. That individual showed up to pick up the
rifle with cash, probably drug money. He was not a resident of the
United States, but he had false ID. We had three trackers—well,
two on the gun, one in the package. And we had air support, the
whole nine yards.

And once we got to a point where we realized we could not safely
monitor that weapon, that individual was immediately stopped and
that weapon seized and he was arrested. That is how we normally
do business. And I can tell you, as a supervisor, no agents under
my watch would have ever let a gun walk. I wouldn’t have allowed
it.
hMg. BUERKLE. Special Agent Casa, did you want to comment on
that?

Mr. CAsA. Yes, ma’am. Thank you.

I would have to back exactly what Pete said. I am working a
number of investigations throughout what we are going through
now. I am still juggling them with everything else. And I would
never let one firearm walk.

I work with—I am working a number of OCDETF cases with
other agencies, and I have to assure them—and they know who I
am—that we will not let one firearm walk. We will stop that fire-
arm at all costs. Because one firearm on the street is one too many.
That firearm could kill any one of us at this table.

That is what I would like to add, ma’am. Thank you.

Ms. BUERKLE. Thank you.

Special Agent Dodson.

Mr. DODSON. Yes, ma’am. Prior to my involvement in Phoenix
with the Fast and Furious investigation, in all of my ATF experi-
ence and my experience in local law enforcement, ma’am, I can tell
you this, that we have never let a gun walk. I have never seen it
authorized or allowed to let a gun walk. And if one even got away
from us, like I stated earlier, nobody went home until we found it.

Ms. BUERKLE. Thank you all very much. Again, thank you for
your service, for being here today.

And to Brian’s family, again, our deepest sympathy.

I yield back.

Chairman IssA. I thank the gentlelady.

I thank our witnesses for their testimony. It is not a normal
practice to have government witnesses along with a family or what
are sometimes called civilians. But in this case, I thought it was
appropriate that you all be there together. I appreciate all that you
have done for us today to have us better understand the situation.

And, Mrs. Terry, although I can never guarantee the outcome,
about 2 years ago we were able to name a Border Patrol station
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after three fallen Border Patrol agents several decades after they
were killed. I have instructed my staff to work with the Border Pa-
trol to find a mutually acceptable-to-you-and-the-family location to
name after Brian. And I will author that bill as soon as a location
is determined by the family.

You have my promise that we will do the other things that you
asked for here today, that we will keep this from being political
until we get to the full truth of everything surrounding this tragic
incident that we know clearly could have been avoided.

I thank you.

And we will take a short recess before the next panel.

[Recess.]

Chairman IssA. The hearing will now come back to order.

We will now recognize our third panel. Mr. Ronald Weich is As-
sistant Attorney General, U.S. Department of Justice.

Pursuant to the rules, would you please rise and take the oath?

[Witness sworn.]

Chairman IssA. Let the record indicate the witness answered in
the affirmative.

I note that you sat patiently through all of the previous testi-
mony. So not only do you understand the red-light/green-light, but
you will be the final witness. And I appreciate your patience and
your being here to hear everything that came before.

You are now recognized.

STATEMENT OF RONALD WEICH, ASSISTANT ATTORNEY
GENERAL, U.S. DEPARTMENT OF JUSTICE

Mr. WEICH. Thank you very much, Mr. Chairman. And I would
ask that my full statement be included in the record.

Chairman IssA. Without objection, so ordered.

Mr. WEICH. Mr. Chairman, Ranking Member Cummings, mem-
bers of the committee, I am very pleased to be here today to discuss
the Justice Department’s continuing efforts to respond to the com-
mittee’s subpoena concerning ongoing criminal investigations on
the southwest border and pending indictments in the U.S. District
Court for the District of Arizona.

I want to say at the outset that the Department is fully com-
mitted to working with you in good faith to accommodate the com-
mittee’s legitimate oversight interests. We hope the committee will
similarly engage in good faith with the Department in a manner
that recognizes the important confidentiality interests presented
when congressional oversight involves open criminal investigations.
It is difficult when the interests and principled exercise of the pre-
rogatives of the legislative and executive branches come into poten-
tial conflict. The Constitution envisions that the branches will en-
gage in a process of cooperation and accommodation to avoid such
conflicts. And we look forward to engaging in that process with
you.

As the committee is aware, many of the subpoenaed documents
concern an open criminal investigation conducted by the Bureau of
Alcohol, Tobacco, and Firearms known as “Operation Fast and Fu-
rious.” Other subpoenaed documents concern the open investigation
and pending prosecution regarding the shooting death of Agent
Brian Terry.
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Let me just say here that the death of Agent Terry was a tragic
loss, and the Justice Department extends its deepest sympathies to
his family. They testified courageously here a moment ago. We
were very pleased to hear on Monday of the committee’s commit-
ment not to compromise the investigation into Agent Terry’s mur-
der or the broader gun-trafficking investigation. And we are fully
committed to bringing to justice those who are responsible for
Agent Terry’s death.

The Department recognizes the important role of congressional
oversight, including oversight of the Department’s activities. It is
the policy of the executive branch, at the instruction of the Presi-
dent, to comply with congressional requests for information to the
fullest extent, consistent with the constitutional and statutory obli-
gations of the executive branch.

At the same time, attempts to conduct congressional oversight of
ongoing criminal investigations are highly unusual and present se-
rious issues. As the Department’s Office of Legal Counsel under
President Reagan explained in 1986, “The policy of the executive
branch throughout our Nation’s history has generally been to de-
cline to provide committees of Congress with access to, or copies of,
open law enforcement files except in extraordinary circumstances.”
The policy is designed to fulfill the Department’s obligations to pre-
serve the independence, integrity, and effectiveness of law enforce-
ment investigations and the criminal justice process generally.

And I want to say, this policy is completely nonpartisan. It has
been relied on by administrations of both parties for decades.

So, in response to your subpoena, this department has been striv-
ing to reconcile the two principles by accommodating the commit-
tee’s oversight interests while protecting our confidentiality inter-
ests. Striking this balance can take time and effort. It is not the
case that the Department is refusing to comply with the commit-
tee’s subpoena. In fact, we are working diligently to satisfy the
committee’s core oversight interests without compromising the im-
portant purposes underlying the Department’s policy that I have
described.

The starting point for our approach is an agreement by the De-
partment that this committee has a legitimate oversight interest in
information shedding light on the genesis and strategy of the Fast
and Furious operation. We have focused on identifying documents
responsive to those needs.

We have already made a good deal of information available. In
total, the Department has physically produced more than 675
pages of documents to the committee, made available more than
900 additional pages for review. In addition, we have made one
ATF official available for an interview with the committee staff,
and we hope we will be able to schedule more interviews in the up-
coming weeks. The committee has requested briefings on specific
topics, and we have agreed to provide those.

The Department has taken the extraordinary step of retaining an
outside consultant, a contractor, at substantial cost, to assist us in
building a data base of the emails of the 19 individuals at ATF
whom the committee has indicated a primary interest in. We have
engaged in a search of great magnitude to ensure that we get the
documents that you have asked for to the best of our ability.
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The individuals, the 19 selected user accounts that you have fo-
cused on, they contain over 724,000 emails and attachments. In ad-
dition, the Department has collected thousands of documents
flagged to us by ATF as potentially responsive. Over two dozen
lawyers at ATF and the Department are reviewing those docu-
ments, and we have been able to provide documents to the com-
mittee each of the last 3 working days—yesterday, Monday, and
the Friday before.

The Department will not be able to make available all of the doc-
uments encompassed by the subpoena because of the law enforce-
ment confidentiality interests that I have already identified. We
cannot provide certain core investigative and prosecutorial docu-
ments. But we will work with the committee to identify and make
available documents responsive to your core request.

Let me conclude by emphasizing that the Department recognizes
that congressional oversight is an important part of our system of
government. At the same time, congressional oversight that impli-
cates ongoing congressional investigations present sensitivities not
raised in ordinary cases. Despite the unique challenges posed by
oversight of open criminal matters, we remain optimistic that the
Department will be able to satisfy the committee’s core oversight
interests while safeguarding the integrity, independence, and effec-
tiveness of the Department’s ongoing criminal investigations.

Thank you for inviting me to testify, and I would be pleased to
answer your questions.

[The prepared statement of Mr. Weich follows:]
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Introduction

Good morning, Mr. Chairman and Members of the Committee. [am pleased to be here
today to discuss the Department’s continuing efforts to respond to the Committee’s subpoena
concerning ongoing criminal investigations by the Department’s Bureau of Alcohol, Tobacco,
Firearms and Explosives (“ATF”) and the Federal Bureau of Investigations (“FBI”), and pending
criminal prosecutions brought by the Office of the U.S. Attorney for the District of Arizona.

Let me say at the outset that the Department is fully committed to working in good faith
with you to accommodate the Committee’s legitimate oversight interests in this matter, and I
hope that the Committee will similarly continue to engage in good faith with the Department in a
manner that recognizes the challenges and important confidentiality interests presented where
congressional oversight involves open criminal investigations. It is always difficult when the
interests and principled exercise of the prerogatives of the Legislative and Executive branches
come into potential conflict. That is why the Constitution envisions, as the Court of Appeals for
the D.C. Circuit has recognized, that the branches will engage in a process of accommodation to
avoid such conflicts. As Attorney General William French Smith has said, the accommodation
process is not, and must not be, simply an exchange of concessions or a test of political strength,
but rather it is the obligation of each branch to make a principled effort to acknowledge and, if
possible, to meet the legitimate needs of the other branch. It is in this spirit of principled
engagement that I come before you today.

As the Committee is aware, many of the subpoenaed documents concern an open
criminal investigation conducted by the Department named Operation Fast and Furious, as well
as the open investigation and pending prosecution in connection with the shooting death of
Customs and Border Protection (“CBP”") Agent Brian Terry. Operation Fast and Furious is a
criminal investigation—led by U.S. Attorney’s Office prosecutors and ATF agents—aimed at
dismantling a significant transnational gun-trafficking enterprise and the network of those who
support the enterprise’s criminal efforts, an investigation which has led already to the indictment
of 20 defendants. CBP Agent Terry was shot and killed on December 14, 2010, while on duty
near Rio Rico, Arizona. The death of CBP Agent Brian Terry was a tragic loss and our prayers
go out to his family, his friends, and his colleagues in law enforcement. The Department, in an
effort led by the FBI and the U.S. Attorney’s Office, already has indicted at least one of the
people involved in his murder, and that suspect remains in federal custody. The investigation



158

actively continues into others who were involved and the Department has been in frequent
contact with members of the Terry family as well as the CBP agents who were at the scene of
this tragic murder. We understand and were pleased to hear at the hearing Monday the
Committee’s commitment not to compromising the investigation of Agent Terry’s murder, or the
broader gun trafficking investigation, through its oversight activities.

The purpose of my testimony today is to describe the Department’s continuing efforts to
respond to the Committee’s subpoena in a manner that satisfies the Committee’s core oversight
interests in this matter while also safeguarding the important interests of the Department and the
criminal justice system that are implicated by oversight of open criminal investigations.

Accommodating the Needs of Coordinate Branches

Let me start by making clear that the Department recognizes the important role of
congressional oversight, including oversight of the Department’s activities. The Department
appreciates that oversight is a necessary underpinning of the legislative process. Congressional
committees, such as this one, need to gather information about how statutes are applied and
funds are spent so that they can assess whether additional legislation is necessary either to rectify
practical problems in current law or to address problems not covered by current law. We have
found that oversight can shed valuable light on the Department’s operations and in that way
assist our leadership in addressing problems that might not otherwise have been clear.

At the same time, it bears emphasis that attempts to conduct congressional oversight of
ongoing criminal investigations are highly unusual. Our policy with respect to all congressional
oversight is uniform: it is the policy of the Executive Branch, at the instruction of the President,
to comply with congressional requests for information to the fullest extent consistent with the
constitutional and statutory obligations of the Executive Branch. However, as the Department’s
Office of Legal Counsel under President Reagan explained in 1986, “the policy of the Executive
Branch throughout our Nation’s history has generally been to decline to provide committees of
Congress with access to, or copies of, open law enforcement files except in extraordinary
circumstances.” Response to Congressional Requests for Information Regarding Decisions
Made Under the Independent Counsel Act, 10 Op. O.L.C. 68, 76 (1986) (“Congressional
Regquests”). This policy, as I will describe in more detail, is vital to the Department’s law
enforcement mission, as it is designed to fulfill the Department’s constitutional and statutory
obligations to preserve the independence, integrity, and effectiveness of law enforcement
investigations and the criminal justice process more generally. 1 should add that this policy
is nonpartisan: administrations of both parties have relied upon it for decades and it has been
supported by top Department officials, both Democrats and Republicans alike.

In response to your subpoena, the Department has been striving to reconcile these dual
principles by accommodating the Committec’s oversight interests while protecting important law
enforcement confidentiality interests. Striking this delicate balance takes time and effort. It is
most certainly not the case, as some have suggested, that the Department is refusing to comply
with the Committee’s subpoena. To the contrary, the Department has been working diligently to
satisfy the Committee’s core oversight interests, without compromising the important purposes
underlying the Department’s policy against the disclosure of open criminal investigative files.
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This approach to responding to the Committee’s subpoena, which attempts to balance and
accommodate the respective interests of the coordinate branches, is in no sense shirking the
Department’s duty to respond to Congress, but is precisely part of the give and take that the
Constitution demands, as the Court of Appeals for the District of Columbia Circuit explained
decades ago in the seminal oversight case of United States v. AT&T Co., 567 £.2d 121 (D.C. Cir.
1977).

The Department’s Accommodation of the Committee’s Subpoena

With that basic framework of the accommodation process in mind, I want to speak more
directly about how the Department has been working in good faith to accommodate the
Committee’s oversight interests with respect to the specific open criminal matters that are the
subject of the subpoena. The starting point for our approach to accommodation in this matter is
an agreement by the Department that the Committee has a reasonable and legitimate oversight
interest in information shedding light on the genesis and strategy of the Fast and Furious
operation. The Department agrees with the Committee that documents explaining, at a broad
level, the inception of the operation may be made available to the Committee. The Department
also agrees with the Committee that it has a reasonable and legitimate oversight interest in
certain information relating to the basic strategies underlying the operation—namely, the
decisionmaking and responsibility for strategic decisions, if any, regarding the timing of arrests
in connection with the alleged sale of firearms to individuals suspected of being straw
purchasers, the legal basis to seize such firearms, and any efforts to track the firearms to those
higher up the chain of command in firearms and drug trafficking enterprises. It is our
understanding that these topics lie at the core of the Committee’s oversight interests.

I should pause at this point to emphasize that it is a crucial mission of the Department to
stop the flow of firearms into Mexico, a task that presents challenges under existing federal gun
statutes. We continue to work with our law enforcement counterparts here and in Mexico to
stem the flow of weapons, cash, and drugs across our borders and to interdict people whose only
goal is to evade law enforcement. The Attorney General accordingly has taken very seriously
allegations that firearms sold to suspected straw purchasers by Federal Firearms Licensees were
intentionally allowed “to walk” into Mexico. He has referred this matter to the Department’s
Office of the Inspector General, an independent and nonpartisan office that is examining the
facts and will report its findings. The Attorney General also has reiterated to Department law
enforcement personnel that they are not knowingly to allow any firearms to be illegally
transported into Mexico for any reason. Although the Department is in the process of fully
investigating and addressing these matters internally, we recognize that the Committee also has a
legitimate oversight interest in understanding the genesis and inception of the Fast and Furious
operation, as well as the basic strategies driving that operation. We fully share the Committee’s
stated interest in getting to the bottom of the allegations.

With that description of the core oversight interests of the Committee in mind, the
Department to date has been focused on identifying documents responsive to those needs.
Although the breadth of the Committee’s subpoena (which includes the entire nationwide
program, Project Gunrunner, of which Operation Fast and Furious is just one part), the nature
of the relevant record-keeping systems, and the inherent sensitivities relating to open criminal
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investigations and pending prosecutions have presented considerable challenges to the
Department in responding to the subpoena as promptly as we would hope in the ordinary case,
the Department has made and will continue to make a substantial amount of pertinent
information available to the Committee. Indeed, given the breadth of the subpoena, we were
pleased to hear the Chairman state at Monday’s hearing that the Committee would like to hear
from the Department regarding our concerns. We would like to continue to work with the
Committee to discuss these concerns and to narrow the subpoena as appropriate.

As T'have stated, however, the Department has made a good deal of information available
to the Comumittee already notwithstanding the challenges posed by the subpoena. For example,
in early May 2011, after an initial document review, the Department provided the Committee
with 92 pages of documents responsive to the subpoena, and also made available more than 450
pages of documents for review by Committee staff. At that time, the Department also briefed
Committee staff regarding the Fast and Furious operation, and the Department was able to learn
more about what particular information the Committee seeks.

Since that briefing, ATF has collected and has been in the process of reviewing the
emails of three key officials at ATE’s field office in Phoenix. The Department produced last
week to the Committee an additional 69 pages of documents and made available for review
another 88 pages, a clear sign that the accommodation process is ongoing. Beyond that category
of documents, the Department is continuing a broader search for responsive documents at both
ATF headquarters and its field offices. Recognizing the Committee’s keen interest in this matter,
in order to expedite that review, the Department has taken the extraordinary step of retaining an
outside contractor, at a substantial cost, to assist us in building a database of the emails of 19
individuals at ATF in whom the Committee has indicated a primary interest. This database
includes the emails of the three key ATF officials referenced above. The Department worked
with Committee staff regarding search terms that will likely identify documents responsive to the
Committee’s needs. The outside contractor just recently completed loading the emails into its
system and ATF attorneys have now begun the review process. Searches of this magnitude take
a lot of time and require diverting officials from performing their core law enforcement duties.
Indeed, just the 19 selected user accounts contain over 724,000 e-mails and attachments. I am
confident, however, that further information will be made available to the Committee resulting
from these efforts as expeditiously as possible. Finally, the Department has also collected
thousands of documents flagged as potentially responsive to the subpoena by various officials
within ATF. Over two dozen lawyers at ATF and the Department are currently reviewing those
documents, and, as a result of this separate review, the Department produced or made available
an additional 169 pages of documents to the Committee this week. I expect that such rolling
productions will continue.

1 should emphasize that, although the accommodation process is still ongoing, the
Department’s response to the subpoena to date has been significant, especially in view of the
unusual nature of—and serious challenges presented by—congressional oversight of open
criminal investigations. In total, the Department has physically produced more than 580 pages of
documents to the Committee and has made available more than 900 additional pages for review.
In addition, the Department made one ATF official available for an interview with Committee
staff, and we hope we will be able to schedule more interviews in the upcoming weeks. In
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addition, Committee staff has requested——and the Department has agreed to provide—additional
briefings on three specific topics of interest to the Committee. The Department, of course,
always stands ready to explore other alternatives for satisfying the Committee’s legitimate
oversight needs.

1 understand that concerns have been raised that many of the documents that the
Department has made available to the Committee to date have been made available only for
review by Committee staff, without copies of the documents also being provided. Let me
explain our practice in that regard. The documents that are made available for review contain
law enforcement sensitive material, and the Department needs to take steps to prevent their
public disclosure, For that reason, it is necessary and appropriate to make them available only
for review by Committee staff at this time. The inadvertent disclosure of these documents at this
time could, for the reasons I explain below, compromise the independence, integrity, or
effectiveness of open criminal investigations or other law enforcement interests. Ishould be
clear, however, that this process of review is without prejudice to the Committee’s prerogative to
request copies of specific documents that it deems particularly pertinent to its oversight interests.
1f the Committee does so, the Department will promptly and in good faith consider whether it
can provide copies of such documents to the Committee, consistent with vital law enforcement
interests.

The Department’s Compelling Need to Withhold Core Investigative Documents

1 must stress that the Department will not be able to make available to the Committee all
documents encompassed by the subpoena. In the course of locating documents responsive to the
Committee’s subpoena, we have identified certain confidential, core investigative and
prosecutorial documents, the disclosure of which, in the Department’s judgment, would
compromise the independence, integrity, or effectiveness of the open criminal investigations and
would undermine the Department’s ability to discharge its responsibilities for the fair
administration of justice. The Department, consistent with its longstanding policy, isnot in a
position to make such documents available to the Comumittee. Seventy years ago, Attorney
General Robert H. Jackson, relying on positions taken by his predecessors, informed Congress
that:

It is the position of the Department, restated now with the approval of and at the direction
of the President, that all investigative reports are confidential documents of the executive
department of the Government, to aid in the duty laid upon the President by the
Constitution ‘to take care that the Laws be faithfully executed,” and that congressional or
public access to them would not be in the public interest.

Position of the Executive Department Regarding Investigative Reports, 40 Op. Att’y Gen. 45, 46
(1941) (“Investigative Reporis™).

I hope that an explanation of the reasons for this policy will underscore for the
Committee why the policy is so central to the Department’s law enforcement mission. The most
basic justification for the policy follows from the Constitution’s careful separation of legislative
and executive powers, the purpose of which is to protect individual liberty. As Charles J.
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Cooper, the Assistant Attorney General heading the Department’s Office of Legal Counsel
during the Reagan Administration, explained in 1986, providing a congressional committee with
sensitive, Executive Branch information about an ongoing law enforcement investigation would
put Congress in an inappropriate position of exercising influence over or pressure on the
investigation or possible prosecution. See Congressional Requests, 10 Op. O.L.C. at 76. Such
congressional influence—and, indeed, the mere public perception of such influence—could
significantly damage law enforcement efforts and, in criminal matters, shake public and judicial
confidence in the criminal justice system. Congressional oversight of open investigations risks
compromising the core principle that decisions about criminal investigations and prosecutions
must be made without reference to political considerations.

Equally important, the Department’s policy reflects the reality that the disclosure of
information regarding open law enforcement investigations risks compromising the effectiveness
of such investigations themselves by, among other things, providing a “road map” of the
investigation to subjects and targets of the investigation and discouraging the cooperation of
existing and potential witnesses, informants, or other cooperators. Disclosure of information
regarding open criminal investigations could disclose the identity of individuals assisting in the
investigation, as well as the investigative techniques being employed and evidence that has been
gathered. Such disclosures could inform subjects and targets about investigations in a manner
that permits them to evade and obstruct the Department’s investigative and prosecutorial efforts.
As Attorney General Jackson warned, disclosure of open investigative files could “seriously
prejudice law enforcement,” as “[c]ounsel for a defendant or a prospective defendant [] could
have no greater help than to know how much or how little information the Government has, and
what witnesses or sources of information it can rely upon.” Investigative Reports, 40 Op. A’y
Gen. at 46.

These concerns, unfortunately, are not merely theoretical. The Committee’s oversight
activities in this matter has already risked undermining, albeit unintentionally, the independence,
integrity, and effectiveness of the Department’s criminal investigations. In connection with its
oversight of the Fast and Furious operation, the Committee issued a subpoena for documents and
testimony at a public hearing to a cooperating witness who was, at the time, scheduled to be a
witness in a trial scheduled for this month involving 20 defendants charged with an array of
firearms, drug, and money laundering offenses. At the time of the subpoena, neither the
individual’s cooperation with the investigation nor his identity as a trial witness had been
disclosed in the judicial proceedings. This manner of oversight risks compromising the
investigation and prosecution of alleged firearms traffickers, drug dealers, and money launders
by deterring current and potential cooperators. One defendant, in declining the opportunity to
participate in a proffer session with the United States Attorney’s Office, specifically advised the
prosecutors through his lawyer that he was declining the opportunity because he feared that any
investigative report written about his proffer session would be made public. The Department has
grave concerns about this approach to oversight, and I wish respectfully to repeat our request that
the Committee refrain from contacting or subpoenaing witnesses and cooperators involved in
either the indicted criminal case or continuing criminal investigations while these matters remain
pending.
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Having set forth the justifications for the Department’s policy regarding the disclosure of
open criminal investigate files, I should add an important point regarding the doctrine and the
practice of executive privilege. I am aware that witnesses at the Committee’s hearing on
Monday raised a question about why the Department has not requested that the President assert
executive privilege in response to the Committee’s subpoena. To be sure, executive privilege is
available to safeguard open law enforcement investigations. See Letter for the President from
Michael B. Mukasey, Attorney General, Assertion of Executive Privilege Concerning the Special
Counsel’s Interviews of the Vice President and Senior White House Staff (July 15, 2008)
available at http://www.justice.gov/ole/2008/agletterepelaim07-15-08final.pdf (“The President
may invoke executive privilege to preserve the integrity and independence of criminal
investigations and prosecutions.”). Consistent with the Constitution’s implied mandate that
Congress and the Executive Branch work to accommodate the needs of the other in these
situations, however, it is the typical practice of the Executive Branch to avail itself of every
opportunity to accommodate Congress’s needs to the fullest extent possible consistent with the
confidentiality interests that are protected by executive privilege before asking the President to
invoke the privilege, which is a last resort. This practice of accommodation does not in any way
mean that the Department cannot or should not rely upon the interests protected by executive
privilege when making judgments about appropriate disclosures during the process of
accommodation. Any other approach would rapidly and prematurely escalate most oversight
disagreements into constitutional confrontations, countermanding the teaching of the Court of
Appeals for the District of Columbia Circuit in AT7&T. Here the Department’s efforts to gather
and process potentially responsive documents are not complete, and the accommodation process
is ongoing. In that context, it would not be responsible to escalate prospective disagreements
into constitutional confrontations without first fully engaging in the process of accommodation.

Finally, let me say a few words about the testimony the Committee received on Monday
from Professor Charles Tiefer, Mr. Morton Rosenberg, Mr. Todd Tatelman, and Mr. Louis
Fisher. The upshot of that testimony was that Congress has a legitimate oversight interest over
the Department, even with respect to ongoing investigations, and that the Department has on
certain occasions provided Congress with law enforcement materials. Although I will not
engage here in a detailed assessment of these assertions, I wish to make three general
observations in response. First, in both their written and oral testimony, the witnesses
acknowledged that disagreements between Congress and the Executive Branch should be
resolved through a process of accommodation, which often involves balancing the competing
interests of each branch and a good deal of give and take. We agree. As 1 have explained, the
Department to date has made substantial efforts at accommodation, but the voluminous and
sensitive character of many of the documents has impacted the substantial review process
necessary to respond to the subpoena consistent with the Department’s constitutional and
statutory mandates.

Second, the Department acknowledges as a general matter that Congress’s oversight
authority with respect to the Department may, in certain circumstances, implicate open matters.
That congressional oversight authority, however, must also account for, and in some cases yield
to, the legitimate confidentiality interests of the Department and the criminal justice system,
especially in circumstances in which oversight relates to open criminal investigations. The D.C.
Circuit’s decision in AT&T drives home the point that our coordinate branches must work to
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accommodate the legitimate interests of the other. That process of accommodation, as I have
emphasized, is ongoing, making clear that the Department understands that the Committee has
some legitimate interests regarding the Department’s basic policy and strategy decisions here,
even though that oversight may touch upon open investigations.

Lastly, the historical precedents discussed by the witnesses, as I understand them, simply
did not involve disclosure by the Department of sensitive information relating to active, ongoing
criminal investigations of the type directly sought by the subpoena here. Those precedents
therefore supply no reasonable basis for insisting that the Department disavow its longstanding
policy—a policy applied across the political administrations of each party—in this matter. See
generally Todd David Peterson, Congressional Oversight of Open Criminal Investigations, 77
Notre Dame L. Rev. 1373, 1388-1410 (2002) (discussing the limited utility of the precedents
relied upon by in Congressional Research Service reports).

Conclusion

In concluding my testimony, I would like to emphasize again that the Department
recognizes that the process of congressional oversight is an important part of our system of
government. At the same time, congressional oversight that implicates ongoing criminal
investigations is highly unusual, and presents sensitivities not raised in the ordinary case of
oversight of the Executive Branch. Despite the unique challenges posed by oversight of open
criminal matters, I remain optimistic that the Department, working closely with and in
consultation with this Committee, will be able to satisfy the Committee’s core oversight interests
in this matter, while also safeguarding the independence, integrity, and effectiveness of the
Department’s ongoing criminal investigations. The Department stands ready to continue to work
diligently with the Committee toward satisfying the respective interests of our coordinate
branches.

Thank you again for inviting me here today to testify. I would be happy to answer your
questions.
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Chairman IssA. I certainly hope so.

I would recognize myself.

Sir, if you are going to count pages like this as discovery, you
should be ashamed of yourself. The only thing that this says is,
“Internal use only. Not for dissemination outside the ATF.” That is
not discovery. That is saying that nothing within the document re-
quested, under any circumstances, are we going to be shown.

It doesn’t take so long if you don’t spend your life redacting. The
pages go on like this forever. You have given us black paper in-
stead of white paper. You might as well have given us a ream still
in its original binder.

How dare you make an opening statement—how dare you make
an opening statement of cooperation. We have had to subpoena
again and again. Your representatives of your organization, of the
executive branch, have discouraged witnesses from coming forward.
It has only been the courage of whistleblowers like the ones you
saw here today that have caused us to have more documents on
this case than you have ever suggested turning over.

And how dare you talk about 900 pages, all of which were avail-
able on the Internet. Your first discovery that you ever turned over,
you gave us already-available-on-a-Google-search documents only.

So, sir, what executive privilege are you claiming? Sensitivity is
not envisioned. On Monday we held a hearing here, and I hope you
had plenty of people watching it. And if you didn’t, get it on
YouTube. Not one witness, not on direct or on cross, talked in
terms of the kind of unique sensitivity. Instead, they gave us
caselaw and cases involving Justice that say just the opposite of
what you are saying.

Sir, you heard from the family and you heard from the whistle-
blowers. They have concerns about whether you are charging ev-
erybody in Brian Terry’s murder. And, yes, I am deeply concerned,
and we promised to get to the bottom of it. And if somebody wants
to call that political interference, so be it. You should be held to
a standard of why everybody, including the people who lie, buy and
lie, those weapons, why they are not being charged if there is any
chance they can be properly linked to his murder.

But let’s move on. Understand, that is for the family. For this
committee, we are investigating you, your organization. The execu-
tive branch above the Phoenix office is who we are investigating.
We want to know what felony, stupid, bad judgment led to allowing
this program at the highest levels.

When you have the head of Alcohol, Tobacco, and Firearms on
basically his computer screen watching these things, don’t tell me
you didn’t know what it was doing. It appears to us on this side
of the aisle, and I believe on the other side, that you thought this
was a good idea.

Today, are you prepared to tell us that this program was, in fact,
necessary and a good idea? And are you prepared to tell us who
authorized it, who was the greatest, highest-ranking person who
authorized any part of it?

Mr. WEICH. Mr. Chairman, you have raised a number of issues.
Let me try to——

Chairman IssA. Do the last ones first. Who authorized this pro-
gram that was so felony stupid that it got people killed?
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Mr. WEICH. The Attorney General has said that he wants to get
to the bottom of this. He has directed the Office of the Inspector
General at the Justice Department to review this matter in order
to answer questions like the ones

Chairman ISsA. And if that is the case, then why are we any bur-
den at all? Isn’t every one of our requests consistent with what the
inspector general and the Attorney General should be looking at in
this case?

Mr. WEIcH. I don’t know for a fact that everything you have
asked for is what they are looking at——

Chairman ISsSA. I hope you came here to answer questions like
that. We are asking for things related to the above-the-field level
almost exclusively. Our questions are about, who authorized this?
Why did it happen? Why did it continue?

Our question to you today is—the President said he didn’t au-
thorize it. He said the Attorney General didn’t authorize it. He
didn’t say he didn’t know about it. He said he didn’t authorize it.

Who at Justice authorized this program?

Mr. WEICH. As I have said, Mr. Chairman, the Office of the In-
spector General——

Chairman IssA. Who at Justice—if you know, I ask you to an-
swer, who do you know was involved in the authorization of this,
today? Do you know?

Mr. WEICH. We——

Chairman IssA. Do you know?

Mr. WEICH. Well, Mr. Chairman, if you will permit me to answer
the question. We sent a letter to Chairman Smith, who asked a
question like that. We pointed out that this operation, as with
other law enforcement operations, originated in the ATF’s Phoenix
office

Chairman IssA. That is not authorization. Who authorized it at
the highest level?

Mr. WEICH. Again, Mr. Chairman, please, if you will permit
me

Chairman IsSA. Do you know who authorized it at the highest
level? And don’t answer Phoenix or Tucson or any part of Arizona,
if you please.

Mr. WEICH. Well, Mr. Chairman, it is difficult to answer your
questions if you won’t permit me to answer them.

Chairman IssA. I want the answer to my question, which was,
who here in Washington authorized it? We know who looked at it
on video. We know who authorized it effectively, at least by acqui-
escence. Who authorized this at Justice?

Mr. WEICH. Mr. Chairman, I do not know the answer to that
question. And the inspector general is reviewing the matter.

Chairman IssA. Then we will have somebody back who does.

The ranking member is recognized.

Mr. CuMMINGS. Mr. Weich, let me apologize for that. You don’t
deserve that. Perhaps somebody else in the Department does.

What is your role? What is your job?

Mr. WEICH. I am the Assistant Attorney General for the Office
of Legislative Affairs, Congressman.
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Mr. CUMMINGS. And these are not decisions that you make, are
they, the questions that he was just asking about, the chairman
was just asking about?

Mr. WEICH. That is correct.

Mr. CUMMINGS. And, as I have said many times, there is a cer-
tain level of integrity that we must maintain in this committee. I
see this committee as just lower than a court. And I know, and I
have said it to the chairman and I will say it over and over again,
you have to go home to your family; you have colleagues who are
watching this. And for you to be hollered at and treated that way
I just think is unfair. And so, on behalf of the committee, I apolo-
gize.

Chairman IssA. Would you gentleman yield?

Mr. CuMMINGS. No, I will not yield. I am trying to talk to the
witness. I didn’t interrupt you.

Chairman IssA. No, and you didn’t—I didn’t——

Mr. CuMMINGS. But I will yield——

Chairman ISSA [continuing]. Say things on behalf of the

Mr. CuMMINGS. I will yield as long as I keep the time.

Chairman IssA. Hold the time.

Would the gentleman please note, you may apologize on behalf
of something you say. I am not apologetic——

Mr. CUMMINGS. Fine.

Chairman ISSA [continuing]. And you may not apologize on be-
half of the committee.

Mr. CUMMINGS. Thank you. [——

Chairman IssA. The gentleman may resume.

Mr. CUMMINGS. Let me say this: I apologize. Because we are bet-
ter than that. We are better than that. And I do hope that we bring
the appropriate people who can answer those questions. And even
when they come, they should not be treated that way.

On April 13th, you wrote to the committee to explain the extreme
sensitivity of some of the documents covered by your committee’s
subpoena of, you know, open law enforcement files. You explained
that the subpoena, “encompasses records that would identify indi-
viduals who are assisting in the investigation and sources and in-
vestigative techniques that have not yet been disclosed.”

But this is not all of the records, right? And I assume that it is
just a small subset of subpoenaed documents and that you can re-
dact such sensitive information; isn’t that correct?

Mr. WEICH. That is correct, Congressman, and that is what we
are trying to do.

Mr. CuMMINGS. Now, I can understand the chairman being
upset, because I would be upset—but I wouldn’t treat you like
that—about somebody submitting to me some blanks pages. Can
you explain that to me?

Mr. WEICH. Well, one thing that I want to make clear, Congress-
man, is that the number of pages that I cited in my testimony as
having been produced or made available does not include such
pages. Where those pages are redacted, it is part of a document
showing where there was law-enforcement-sensitive information
that we were unable to provide. But that is not included in the
total.
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Mr. CUMMINGS. And what were the total pages that you sub-
mitted?

Mr. WEICH. I will get you the exact numbers.

Mr. CuMMINGS. Well, while your staff is assisting you on that,
let me get going.

Mr. WEICH. I have it.

Mr. CuUMMINGS. Okay.

Mr. WEICH. We have physically produced more than 675 pages
of documents and made available more than 900 additional pages
for review.

And I should say, this production is ongoing. We have made doc-
uments available and physically produced documents in each of the
last 3 business days, and I expect the document production to con-
tinue.

Mr. CUMMINGS. The purpose of our investigation is to understand
what occurred and who is responsible. Do you think that you will
be able to provide sufficient documents to answer those core ques-
tions without disclosing highly sensitive records?

Mr. WEICH. I am sorry, Congressman. Could you——

Mr. CUMMINGS. In other words, you said that there are some con-
fidentiality issues. And I am trying to get to—and you said that
this certain policy spans over various administrations; it wasn’t
just Democratic administrations or Republican administrations.

I am just asking you, is there a way that we can get—what I
have often said, and I have said it before the hearing that the
chairman referred to the other day, I said, we need to do two
things—we have two things going on here. We are trying to look
to see how far this thing went up, but at the same time we have
these criminal prosecutions. And I am saying, is there a way that
we can resolve those issues? Is that within your purview?

Mr. WEICH. Yes, it is. And I believe that we can do so. We are
doing that by providing documents, by briefing the committee, by
making documents available, and by facilitating witness inter-
views.

We share the committee’s goal in getting to the bottom of these
questions. And we are assisting the committee at the same time
that the Department, itself, has a review by the Office of Inspector
General.

Mr. CuMMINGS. Now, you further explained that it is the public
release of this information that presents the most risk to ongoing
criminal investigations and prosecutions. You stated, “Disclosure of
these types of information may present risks to individuals’ safety
in the violent environment of firearms-trafficking activities. Disclo-
sure may also prematurely inform subjects and targets about our
investigation in a manner that permits them to evade and obstruct
our prosecutorial efforts.”

Even if we are not so upset about—and I am always concerned
about prosecutions—the fact that somebody’s life might be in dan-
ger gives me great concern, because I see it, living where I live, al-
most every day.

So tell me something, what is the—can you give me a response
to that?

Mr. WEICH. Yes. Congressman, some of these documents identify
cooperating witnesses, they identify confidential informants. They
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describe a strategy as to specific cases, ongoing cases, and reveal-
ing that strategy could inform potential targets of the investigation
of law enforcement activities. And it seems unwise.

You, yourself, Ranking Member Cummings, highlighted a num-
ber of ways in which the committee investigation has already inad-
vertently overstepped the line and, for example, made public a
sealed document.

So we are concerned about this. We really think that, if we work
cooperatively, we can help the committee avoid such missteps, help
satisfy the committee’s oversight interest, and get to the bottom of
these questions.

Mr. CUMMINGS. Thank you very much.

Chairman IssA. The gentleman’s time has expired.

The gentleman from Oklahoma is recognized. Would you yield to
me for 30 seconds?

Mr. LANKFORD. Absolutely.

Chairman IssA. Did you provide those documents you say were
released—that were sealed? The documents you are saying were
prematurely released, were they provided by you under any kind
of request?

Mr. WEICH. You know, I am not certain. If you will permit me
to consult with my staff, I will be able to answer that question.

Chairman IssA. Okay. Go ahead.

Mr. WEICH. I have the answer, Mr. Chairman. And the answer
is, no, those were not documents we provided. Those were docu-
ments that your investigators obtained and then made public in
spite of the court order that they not be made public.

Chairman ISSA. So you are saying that if we get documents that
we have no idea, because you are not providing documents, that we
are responsible?

Mr. WEICH. Yes. Mr. Chairman, it seems to me that you should
ask the Justice Department whether sensitive documents should be
made public. That particular document related to a wiretap, which
is always a sensitive law enforcement step. And if the committee
would consult with us, we would help the committee avoid:

Chairman IssA. If you had given us those documents with appro-
priate guidance, that obviously wouldn’t have happened. You didn’t
do it, and you had plenty of time to do it.

I yield back to the gentleman.

Mr. LANKFORD. Thank you.

As I try to follow through this whole day and try to process what
has been going on—February the 4th, there is a letter from Senator
Grassley, back and forth with you, stating, “The allegation that
ATF sanctioned or otherwise knowingly allowed the sale of assault
weapons to straw purchasers who transported them to Mexico is
false.”

On May the 2nd, you wrote again to Senator Grassley, reit-
erating, “It remains our understanding that ATF’s Operation Fast
and Furious did not knowingly permit straw buyers to take guns
into Mexico.”

Yet I just asked some agents about that, and their statement was
they think about 1,500 weapons are still out there, and probably
two to one of those are in Mexico.
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Would you like to change your statement at all on that, or have
anything that you would want to shift on your previous statements
from February or May?

Mr. WEICH. Thank you, Congressman.

The statements that you referred to are—let me say this. Every
time the Justice Department sends a letter to Congress, it is true
to the best of our knowledge at the time that we send it.

Those particular statements remain true, for the technical reason
that the committee’s report, issued last night, described. The straw
purchasers don’t take guns to Mexico. And, in any event, ATF
doesn’t sanction or approve of the transfer of weapons to Mexico.
That is obviously a crime.

Mr. LANKFORD. But ATF did permit those knowingly, under-
standing they were headed toward the border, and that was well-
known, apparently, among the Phoenix office and, as we can tell,
going up the food chain, that these purchases were not being pur-
chased by someone out, as was stated, bear hunting. These were
straw purchasers buying in large quantities and headed toward
Mexico.

So how can we make a statement, we are not sanctioning that,
but we are also not interdicting, we are not trying to stop it either.

Mr. WEICH. Right. So, obviously, allegations from the ATF agents
you have heard from today and from others have given rise to seri-
ous questions about how ATF conducted its operation. And that is
why the Attorney General instituted an investigation, and it is why
we are cooperating in this committee’s investigation.

Mr. LANKFORD. Was there any communication with leadership in
Mexico, so that if these weapons showed up in Mexico, we were ac-
tually doing a law enforcement process here to make sure they
were both aware that these guns might be headed that way or that
we had a working relationship when arrests were made, we would
cooperate with them dealing with these arrests?

Mr. WEICH. Congressman, from my position in the Office of Leg-
islative Affairs, I don’t have personal knowledge of the kind of com-
munication. My understanding is that, in general, there are close
ties between U.S. law enforcement and Mexican law enforcement,
including on gun investigations.

So, as a general matter, the answer to your question is “yes.” As
to specific cases, I am not in a position to say.

Mr. LANKFORD. So are you saying they were aware that this Fast
and Furious was going on and that guns were headed in their di-
rection and they were involved in that process? Or there is just, we
know their phone numbers and we occasionally call each other?
This specific program is what I am talking about.

Mr. WEICH. Congressman, I am not in a position to answer that
question with specificity.

Mr. LANKFORD. Do you know who might be a good person that
we could contact to get that kind of specific information?

Mr. WEICH. The committee has already interviewed one ATF
agent, and, as I said, we are prepared to make other agents avail-
able. And these include high-ranking ATF officials. I would think
that those individuals can speak with specificity to the question
that you are asking.

Mr. LANKFORD. Terrific.
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What other office besides the Phoenix office was doing this type
of program?

Mr. WEICH. Congressman, I am not in a position to answer. I
don’t know the answer to that question.

Mr. LANKFORD. Okay.

Do know how many offices that DOJ has a relationship with that
were informed about this operation as it was ongoing that might
be engaged, at least have a—not necessarily approval, but at least
acknowledgment, this is going on, just be aware, the Phoenix office
is tracking straw buyers and they are out there, there may be as
many as 1,500 guns, just be aware of that? Do we know how many
other offices or agencies were aware of that?

Mr. WEICH. Are you saying offices or agencies of the Justice De-
partment?

Mr. LANKFORD. Well, agencies within Justice, yeah, that it has
a relationship with.

Mr. WEICH. I don’t know. There is close communication among
the various U.S. attorney’s offices and the law enforcement compo-
nents. There are, you know, crosscutting meetings and task forces
and so forth, including OCDETF. But I can’t speak with specificity
as to this operation.

Mr. LANKFORD. Okay. Thank you.

I yield back.

Chairman IssA. I thank the gentleman.

The gentleman from Missouri, Mr. Clay.

Mr. CLAY. Thank you, Mr. Chairman.

And, Mr. Weich, from what I can see, the Department of Justice
has worked hard to comply with the committee’s very large docu-
ment request. Not only have you gone to considerable lengths and
cost, you have worked with majority committee staff to prioritize
documents of great interest. You have briefed the committee not
only on your ongoing processing of documents but on the case itself.
On top of delivering many documents, you have made the most
sensitive documents available for review by committee staff in
ways that protect the documents’ integrity.

It seems to me that the Department is cooperating with the com-
mittee’s extraordinary request. And I say “extraordinary” because
not only is the scope of the request very large but because of its
timing—during ongoing criminal investigations as well as an ongo-
ing IG investigation.

Flashing back to when the committee was investigating
Blackwater during the previous administration, a member of this
committee, now in the majority, said that, “We are supposed to
allow the administration to do its investigation, and then we do
oversight.”

Now, I believe we have a legitimate interest in conducting over-
sight of the administration, but we should not jeopardize ongoing
criminal cases or IG investigations just because a different party
now holds the White House.

Mr. Weich, in your statement, you explain that the Department
has made certain documents available to committee staff for their
review, but without providing copies. This is because the docu-
ments contain sensitive law enforcement material, and the Depart-
ment needs to prevent their public disclosure.
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Mr. WEICH. That is absolutely right, yes.

Mr. CLAY. And is this a common practice?

Mr. WEICH. Yes, it is a very common practice, as I detail in my
written statement. For many years, the Department has used this
process of making documents available. In order to maximize the
number of documents that a committee can have access to, chair-
men for many years have accepted this practice.

And we do it because the rules of the House do not easily permit
a committee to keep documents confidential. And, indeed, this com-
mittee has declined to provide any such assurances. So this is what
we do. We make documents available physically that we are pre-
pared to see be made public, and those that are not we make avail-
able to the committee investigators.

Mr. CLAY. And it is obvious that it is very disturbing to you and
the Department, to the fact that, despite your procedures and clear
warnings, the majority and Senator Grassley have inappropriately
released sensitive documents?

Mr. WEICH. Let me say this, Congressman. I have, as the chair-
man noted, I have been here all morning, and I listened to Senator
Grassley as well as to the Terry family and to the ATF agents who
testified. The common view of all of the witnesses and the members
of the committee is that it is vital that these prosecutions, most no-
tably the prosecution of Agent Terry’s alleged killers, be successful,
that we not do anything to harm those prosecutions.

Our effort to preserve confidentiality of certain law-enforcement-
sensitive documents is in furtherance of that goal.

Mr. CLAY. And you wrote on Monday that you heard, during the
hearing on Monday, that the committee is committed to not com-
promising the murder investigation or the broader gun-trafficking
investigation through its oversight activities.

Given what we found out about improper disclosures and im-
proper contact with witnesses and the way that these hearings
have been structured and conducted, I am not sure I agree with
your assessment. I think that the majority’s actions have come very
close to compromising the investigations and prosecution, if they
already have not done so.

Do you still believe in the majority’s commitment to not com-
promise these investigations?

Mr. WEICH. Congressman Clay, we want to work with the com-
mittee. We have an ongoing relationship with the committee staff.
I think it is important for us to flag these warnings and maintain
appropriate boundaries. But we share the committee’s interest in
getting to the bottom of these allegations, and so we will work with
the committee.

Mr. CrAY. I thank the witness.

Mr. Chairman, I yield back.

Chairman IssA. I thank the gentleman.

We now recognize the gentleman from Utah, Mr. Chaffetz.

Mr. CHAFFETZ. When did you first talk to Attorney General Hold-
er about this issue?

Mr. WEICH. As best as I can recall, it came up in preparation for
his oversight hearings in May. He was asked about it, I think, by
Chairman Issa
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Mr. CHAFFETZ. Do you still hold tight to the—so you are sug-
gesting that the letters that you sent on February 4, 2011, to Sen-
ator Grassley and, again, another letter on May 2, 2011, to Senator
Grassley, that the content of those two letters is complete and ac-
curate, as best you know?

Mr. WEICH. Congressman, I have said

Mr. CHAFFETZ. That is a “yes” or “no” question. Is it complete
and accurate?

Mr. WEICH. Congressman——

Mr. CHAFFETZ. “Yes” or “no?”

Mr. WEIcH. Well, respectfully, that is not susceptible to a “yes”
or “no” answer.

Mr. CHAFFETZ. Go ahead.

Mr. WEICH. Thank you.

As the committee’s report pointed out, there is a technical expla-
nation for why the allegation that ATF sanctioned the sale of guns
to straw purchasers who then transported them to Mexico is not
an accurate statement, and so we said that that was false.

However, serious allegations have come to light, including the
testimony of the agents today, that cause Attorney General Holder
to want there to be an independent review of this matter, and he
has initiated that review.

So we are not clinging to the statements in those letters. We are
saying

Mr. CHAFFETZ. So if I said that I think somebody knowingly and
willfully actually misled and lied to Congress, would I be off-base?

Mr. WEICH. Respectfully, Congressman, you would be, in that we
make every effort to provide truthful information to Congress. I
know that is something that I take very seriously——

Mr. CHAFFETZ. I would like to highlight—on January 8th—re-
member, these letters came out February 4th and May 2nd. But on
January 8th—and I will quote from this internal document here
from the Phoenix Field Division that indicated, on page 4, “Cur-
rently, our strategy is to allow the transfer of firearms to continue
to take place, albeit at a much slower pace, in order to further the
investigation and allow for the identification of co-conspirators who
would continue to operate and illegally traffic firearms to Mexican
drug-trafficking organizations,” and it goes on there.

The administration knew in January before these letters came
out that it was on purpose. It would continue to operate and ille-
gally traffic firearms to Mexico.

How can that stand? And how can you and the Department of
Justice and people who take responsibility for this allow the lies to
continue to come to Congress? Why did this Obama administration
purposely allow the illegal transfer of more than 2,000 weapons
tha})t they knew, according to this memo, were going to go to Mex-
ico?

Mr. WEICH. Congressman, you have asked questions that the Of-
fice of the Inspector General is looking at, that this committee is
looking at, and we——

Mr. CHAFFETZ. I want answers from you. That is why you are
here. You have this document. You know that this is true.

This memo goes on to say—and, again, in January: “To date,
there have been five notable seizure events connected with the
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group. Approximately 53 firearms originally purchased by this
group have been recovered. Three of these seizures have been in
the country of Mexico.”

We knew that these were going south. And yet, in your letter,
you state, “It remains our understanding that ATF’s Operation
Fast and Furious did not knowingly permit straw-purchase buyers
to take guns into Mexico.” That is patently and totally false. How
do you do that?

When this comes out in January and again in May, you write
and you tell this Congress that they did not knowingly permit
straw purchasers to take guns into Mexico, in total contradiction
of the memo of January 8th. How does that happen?

Mr. WEICH. Congressman, I have explained to you that we do our
best to provide the information to Congress as we know it. As alle-
gations have come to light, we have initiated an investigation and
are cooperating with this committee’s investigation.

Mr. CHAFFETZ. Is Fast and Furious still ongoing?

Mr. WEICH. I don’t believe so, Congressman. I am——

Mr. CHAFFETZ. At what time did the Attorney General—did he
order that it be taken down? Did we stop doing it? At what point
did they actually say, all right, enough is enough?

Mr. WEICH. The Attorney General made very clear, as this mat-
ter came to light, that guns should never be walked to Mexico——

Mr. CHAFFETZ. I know. I want to know when the Attorney Gen-
eral actually got engaged in this. Why didn’t he know about it?
When did he know about it? Or was he just oblivious to it?

Mr. WEICH. No, Congressman. He answered Chairman Issa’s
qlilestion on the House Judiciary Committee. The question was,
when

Mr. CHAFFETZ. But I questioned him, also, on the House Judici-
ary Committee, if you remember. You were sitting in the row right
behind him.

Mr. WEICH. I was.

Mr. CHAFFETZ. And he said he didn’t know when he first knew
about it.

So I am trying to figure out, when did he know about it? And
then what did he do about it?

Mr. WEICH. He told Congressman Issa that he first learned about
it several weeks before the hearing in connection with a press re-
port.

Mr. CHAFFETZ. And what I don’t understand is, when you go
back and look at the record, President Obama knew about it back
in March. If the President knew about it, why didn’t the Attorney
General know about it? And why are you issuing a memo in May,
when the President of the United States, in an interview with, I
believe, Univision, is saying we know that there were some mis-
takes made? How does that happen?

The President makes this comment, and then, still, months later,
you have the gall to issue a memo to this Congress saying, that is
just false, it is not true.

That does not add up, and that is what this investigation is going
to continue to pursue.

I yield back.

Chairman IssA. I thank the gentleman.
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If I may grant myself time for a colloquy because the gentleman
does seem to be rather upset.

I have read the statement. And if you were to parse words and
determine the meaning of “is,” then you probably could say that,
because the straw purchasers, the original buyers, did not take
them to Mexico but, rather, transferred them to intermediaries,
that, in fact, they did not knowingly take them into Mexico. I
would not call it to whole truth, but I certainly understand why if
someone is trying to deceive and mislead, that they could, in fact,
write a letter like that and think that they technically didn’t lie,
and they would be correct.

With that, we recognize next—oh, you haven’t done yours?

We recognize the gentleman from South Carolina, Mr. Gowdy.

Mr. GowpDy. Thank you, Mr. Chairman.

Sir, I know that you were here this morning while the members
of the committee were—and I will say this with all the civility that
I can muster. I think it is bitterly ironic that you would refer to
committee missteps before you referred to ATF or DOJ missteps.
In response to questioning from Mr. Issa, you used the phrase
“committee missteps.” I think the purpose of this hearing is not so
mgch our missteps, real or perceived, but the missteps of ATF and
DOJ.

So let me start by asking: When did anyone at DOJ know that
ﬁr(??arms, in connection with this investigation, were going to Mex-
ico?

Mr. WEIcH. Congressman, that is not a question that I am
equipped to answer. As I have said, the inspector general is looking
at it, and we are cooperating in this committee’s investigation.

Mr. Gowpy. Well—

Mr. WEICH. And may I just say, Congressman, I didn’t start out
my testimony by talking about committee missteps. I didn’t talk
about it in my opening statement. I

Mr. GowDY. No, sir, you did not. But it is bitterly ironic that the
first criticism you would have or the first use of the word
“overstep” would be of this committee and not of ATF and not of
the U.S. attorney’s office in Arizona.

And I, frankly, am shocked at the relationship between ATF and
that particular U.S. attorney’s office. It is untenable and unwork-
able. And I would hope that someone at DOJ would ask some ques-
tions of the U.S. attorney’s office in Arizona. I cannot imagine that
kind of working relationship, where proffers are not allowed and
subpoenas take 6 weeks to be approved. And I would be hopeful
that you would ask that.

So, you do not know when DOJ knew that firearms were going
to Mexico?

Mr. WEICH. No, sir, I personally do not.

Mr. Gowpy. All right. What is DOJ’s policy on guns walking?

Mr. WEICH. The Attorney General has made very clear that guns
cannot walk to Mexico. That is to say, it is a, per se, violation of
law for guns to be transported across the border to Mexico.

Mr. Gowpy. What is your definition of “walking?”

Mr. WEICH. That, as the committee’s report made clear, is the
subject of much discussion within ATF. And——

Mr. Gowpy. I am asking about DOJ.
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Mr. WEICH. I am afraid I am not in a position to answer that
question. I will say that it is

Mr. GowDY. But you would agree that me physically handing
someone who is a prohibited person a gun, that cannot be the only
definition of “walking?” Having knowledge that a gun is leaving
your area of surveillance or jurisdiction is “walking,” correct?

Mr. WEICH. I can’t define “walking.” What I can say, Congress-
man, is that it is—this is a challenging enforcement environment,
as I think you know as a former Federal prosecutor——

Mr. GowDY. I do. But I also have to tell you as a former Federal
prosecutor, this is unprecedented. I have never heard—would you
ever allow or sanction controlled substances—if it were controlled
substances and not firearms, would you have ever allowed or sanc-
tioned or permitted them to walk?

Mr. WEICH. First of all, there is a big difference. Drugs are per
se illegal, and guns are not. The sale of a firearm or multiple fire-
arms to an individual who is not a prohibited person is not illegal,
of course.

Mr. Gowpny. I am aware of that. Would you have allowed con-
trolled substances to skip surveillance and go to Mexico?

Mr. WEICH. That is a question that is well beyond my area of re-
sponsibility or expertise. I will note that, of course, there are con-
trolled buys in narcotics cases in order to pursue a drug conspiracy
and pursue the highest levels of a drug conspiracy. I know that
from my personal experience as a prosecutor.

Mr. GowDy. Who can we ask, who can we invite before this com-
mittee that can tell us definitively when the Department of Justice
knew that guns were going into Mexico? Who would you invite us
to invite?

Mr. WEICH. I think you are pursuing the right track, if I could
be so presumptuous. You are obtaining documents, you are inter-
viewing witnesses. You interviewed Agent Newell, who is one of the
individuals mentioned in the testimony today as having been very
involved in this. There are other agents and ATF officials who we
are ready to provide for interviews

Mr. GowDpy. What about the U.S. attorney in Arizona? When did
the U.S. attorney know that guns that were part of this—this was
an OCDETF investigation, so it is impossible to argue the U.S. at-
torney’s office wasn’t part and parcel to it.

When did the U.S. attorney in Arizona know that firearms were
leaving the United States and going to Mexico?

Mr. WEICH. I don’t know the answer to that question, Congress-
man Gowdy.

But could I just say, I know Dennis Burke, the U.S. attorney
there. He is a very hardworking, dedicated public servant. And
what obviously happened here is there was a serious, profound dis-
agreement about strategy. But the common goal of the U.S. attor-
ney’s office and all of the ATF agents is to interdict guns, to stop
the gun trafficking to Mexico. So Mr. Burke, I am sure, was dedi-
cated to that purpose.

Mr. Gowbpy. Sir, with respect, given the fact that you know Mr.
Burke and I do not, would you share with him what was said this
morning about the dissatisfaction with Federal law enforcement in
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Arizona and the relationship that they have with the U.S. attor-
ney’s office?

Mr. WEICH. Yes.

Mr. GowDY. Because that has not been my experience, certainly
not in South Carolina and not in other jurisdictions. The level of
animosity and the fighting between law enforcement and Federal
prosecutors over something as simple as a proffer—are you aware
of any U.S. attorney’s office that doesn’t engage or allow the use
of proffers?

Mr. WEICH. It is obviously a common technique.

Mr. GowDy. Of course it is. There is no way to build a historical
case without proffers.

Since you know Mr. Burke and I do not, would you ask him to
do what we can to repair his relationship with law enforcement?
Because it appears to be fractured, from this vantage point.

Mr. WEICH. I would be happy to talk to him, but I am sure he
is monitoring this hearing closely.

Mr. Gowpy. Thank you.

Chairman IssA. I thank the gentleman.

We recognize the gentleman from Massachusetts, Mr. Lynch, for
5 minutes.

Mr. LyncH. Thank you, Mr. Chairman.

Just briefly, following up on that point, it would seem that the
approach of at least the assistant U.S. attorney down there was to
require corpus delicti, the body of the crime, to actually have the
guns in order to proceed with the prosecution. If that is the case,
I believe it is an improper application of the law.

And since this committee is involved in overseeing that our laws,
once passed by Congress, are indeed enforced, it would serve us all,
I think, if we review that, the application of the law, if that indeed
is the approach of the office down there.

Mr. WEICH. Congressman Lynch, if I may, one thing that has
been brought to my attention is that the U.S. attorney’s office has
brought cases involving large numbers of guns—straw purchasers,
individuals alleged to have trafficked guns without a license—and
that those prosecutions have sometimes resulted in hung juries or
directed verdicts of acquittal because of the high standard of proof,
especially in the Ninth Circuit.

So there may be something for Congress to look at in its legisla-
tive arena, as well.

Mr. LyncH. Okay.

With that, I will yield the balance of my time to the gentleman
from Maryland, Mr. Cummings.

Mr. CUMMINGS. Thank you very much.

Mr. Chairman, I want to submit our letter for the record request-
ing the minority day of hearings. It is dated June 15th, today.

Chairman IssA. Thank you. I am in receipt of your request.

Mr. CuMMINGS. Well, I am asking that it be admitted into the
record, Mr. Chairman. It is signed by the members of the

Chairman IssA. Certainly. Without objection, so ordered.

Mr. CUMMINGS. Thank you very much.

[The information referred to follows:]
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Mr. CUMMINGS. I want to say this to you, Mr. Weich. I am sitting
here and listening to all of this, and I want you to take a message
back.

Some kind of way, we have to establish—you know, the majority
has some concerns, and I think many of them probably quite legiti-
mate. And there has to be a balance here.

I am always concerned about people possibly dying as a result of
something we might do in this committee. I am concerned about
murderers getting off. I have spent a phenomenal amount of time
trying to protect witnesses. I have submitted legislation that has
been held up on the Senate side by the other side trying to protect
witnesses. I believe in ultimate cooperation between law enforce-
ment and the public. I have a record of it for years. You know why?
Because I go to the funerals, I see the deaths, I hear the cries, and
I experience the pain.

And some kind of way, we have to make sure that we strike the
balance that I was just talking about. And I am not sure, I am just
not sure, whether that balance has been struck the way it ought
to be.

This committee has a job to do. The Justice Department has a
job to do. And some kind of way, we have to find a way, as the
adults in all of this, to make that happen and make it work.

And I am very serious about that. You know, life is short. And
I tell my staff that every day I look in the mirror and I face my
own mortality. And the question is, how can I be most effective and
efficient? And when we do this ring-around-the-rosy stuff, what
happens is that none of us are effective.

And you heard me make a commitment to that lady, Ms. Terry,
I shall not rest until everybody involved in this process—and I
mean that—I shall not rest until all of that is addressed.

Now, the chairman said something that was very interesting. He,
a moment ago, spoke about all of this transparency and we need
to read the whole document, and I appreciate that. But the one
thing he did not say about this memo on January 5th, he didn’t
read this piece. You remember, Mr. Chaffetz mentioned this memo.
So they read a piece of the memo, but they didn’t read all of it.

And let me just read this line so that the record will be clear.
This is on January 5, 2010. It says, “Investigative and prosecution
strategies were discussed, and a determination was made that
there was minimal evidence at this time to support any type of
prosecution.”

I just wanted to finish that, because I think it is important, par-
ticularly in the light of the chairman saying that we needed to
have the whole statement.

And, with that, I will yield back.

Chairman IssA. I thank the gentleman.

We now go to the gentlelady from New York, Ms. Buerkle.

Ms. BUERKLE. Thank you, Mr. Chairman.

And thank you, Mr. Weich, for being here today.

I have a couple questions. You keep alluding to the inquiry and
the investigation that the IG is going to conduct at the request
of-

Mr. WEICH. That office is currently conducting that investigation.
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Ms. BUERKLE. Okay. All right. So are you concerned that their
investigation is going to conflict or interfere with DOJ’s investiga-
tion?

Mr. WEICH. Oh, you mean the criminal investigation?

Ms. BUERKLE. Yes, the IG

Mr. WEICH. The inspector general has a good deal of experience
in avoiding those kinds of conflicts. And, of course, their work is
strictly confidential. Any report that they would issue publicly
would be carefully vetted to avoid those kinds of concerns.

Ms. BUERKLE. And so, you are not concerned that that will inter-
fere with the DOJ’s investigation, just to be clear?

Mr. WEICH. We are not concerned.

Ms. BUERKLE. Okay. Then why are you concerned with this in-
vestigation? That is continually what we hear; “Well, there is an
ongoing investigation.” And so we feel we are not getting the an-
swers we need, because you are concerned about compromising this
other investigation.

So I would like you to differentiate for this committee.

Mr. WEICH. Sure.

Well, first of all, Congresswoman, we are not saying that this
committee should not investigate. To the contrary, we recognize the
legitimate oversight interest, and we are cooperating with the com-
mittee as it pursues this. So we are not in any way saying, don’t
do this.

Ms. BUERKLE. But if I could interrupt for a minute, there is a
de facto—if you don’t provide what is being asked or you provide
what we see here, all those redacted sheets, whether or not you
agree we have legitimate oversight, the fact that you are not com-
plying with our request is a de facto, well, you are not going to
comply.

Mr. WEICH. We have provided almost 2,000 documents in dif-
ferent forms.

The redacted documents that the chairman showed, it is a little
bit of a red herring, I say with respect, because those were multi-
subject documents, I am informed. And where the subject wasn’t
the subject, you know, that portion of the memo wasn’t responsive
to the subpoena, it was blacked out because we are obviously not
producing nonresponsive material.

We are not redacting heavily the material that the committee is
seeking and that is within its core oversight arena.

Ms. BUERKLE. Well, with all due respect, I think this committee
would disagree with your assessment. We feel like we have been
stonewalled and we have not gotten the information that we have
requested from DOJ. But I don’t want to take up all my time on
that line of questioning.

You sat here this morning during the second panel with the
three special agents. Did you hear them say that this was the first
time, and perhaps the only time, they had seen such an operation
as this one exist?

Mr. WEICH. I did hear them say that.

Ms. BUERKLE. Okay. And is that of any concern to you, that, out
of nowhere, there is this Fast and Furious program that results in
the death of Brian Terry?
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Mr. WEICH. It is obviously—some of the testimony that was pro-
vided today is of great concern to the Justice Department. And that
is why we are investigating it through the Office of the Inspector
General and cooperating with this committee’s investigation.

Ms. BUERKLE. Is this the first time you have heard any of that
testimony?

Mr. WEICH. I have been generally aware of it. In my role as the
head of the Office of Legislative Affairs, I have obviously been
aware of this for a number of months.

Ms. BUERKLE. And when you say you are generally aware, what
does that mean?

Mr. WEICH. I have been involved in producing responses to let-
ters. I have been in discussions about how to comply with the com-
mittee’s subpoena. So I have been aware.

I must say, I was very pleased to be here today to hear person-
ally all of the testimony that was provided.

Ms. BUERKLE. And before I get on to my last question, did you
hear the issue they raised regarding retaliation?

Mr. WEICH. I did. And I thank you, Congresswoman. I want to
assure the committee—I think a number of Members raised this—
that the Department of Justice will not, would never, retaliate
against whistleblowers.

Ms. BUERKLE. Last, I asked the family of Brian Terry, if they
had the ability to ask a question, what they would like to know.
So I am going to read the question that Mr. Heyer gave us to ask
you, and I would like you, to the best of your ability, to answer this
question.

“I think that we would want to know if the dragnet that is set
to find everyone involved in Brian’s murder will be set deep enough
and wide enough to encompass anyone involved in Operation Fast
and Furious.”

Mr. WEICH. The answer to that question is unequivocally “yes.”
There is a firm commitment in the Department of Justice to bring
everyone responsible for Agent Terry’s death to justice.

Ms. BUERKLE. And the second part of his question: “If the guns
used in Brian’s murder were a part of this operation, then we
would want to know, will everyone in the operation that had to
deal with those specific weapons be brought up on charges of facili-
tating the murder of Brian Terry?”

Mr. WEICH. Obviously, the whole purpose of the investigations
that are ongoing, both in the Office of the Inspector General and
here, is to ensure that there is accountability for the decisions that
have been made, and, most importantly, to improve, to strengthen
our law enforcement efforts. If there were flawed strategies, if
there was an insufficient surveillance of weapons, obviously that is
something that the Justice Department wants to rectify.

Ms. BUERKLE. Thank you.

I yield back, Mr. Chairman.

Chairman IssA. I thank the gentlelady.

We now recognize the gentleman from Texas, Mr. Farenthold, for
5 minutes.

Mr. FARENTHOLD. Thank you, Mr. Chairman.

I assume you all are investigating various crimes that were asso-
ciated with these guns. Aside from the tragic murder of Agent
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Terry, are there any other American law enforcement officers or
citizens who have died as a result of this program?

Mr. WEICH. Congressman, I can’t accept the premise of the ques-
tion. I don’t know that any particular murder can be attributed to
this program. I think that assumes a lot of facts, and I am just not
equipped to deal with that. So I can’t answer the question because
I can’t accept the premise.

Mr. FARENTHOLD. All right. Let’s talk about—you heard the testi-
mony this morning of the agents this morning saying that there
was some sort of strategy, that we would allow these guns to move
up the chain of command with the rather nebulous goal of snaring
a drug cartel.

Are you aware, is this the strategy? And if so, can you tell me
on any rational basis how the means that we used justified the
ends, when we quit following the guns as soon as they changed
hands the first time? There was no cooperation with the Mexican
authorities, and it just seems like once they did the first hop, we
just went away.

Mr. WEICH. Congressman, one thing I heard loud and clear from
the ATF testimony today, from those agents, was that the people
with whom they disagreed on the strategic questions told them and
believed that they were engaged in a strategy to topple a signifi-
cant transnational gun-trafficking operation.

If the strategy was flawed, then individuals should be held to ac-
count and the strategies should be improved. But I did hear that
everybody had the goal of stopping illegal gun trafficking to Mex-
ico.

Mr. FARENTHOLD. To me, it seems like the next step is you follow
the guns all the way. The actions that appear to have been taken
don’t seem to have any relationship to the strategy at all. But I
have a couple other questions, so we are going to leave that.

You have been reluctant to provide information and answer ques-
tions, continually citing ongoing criminal investigations and not
wanting criminals to go free or jeopardize these investigations. But
my understanding—and I am a lawyer—my understanding of our
justice system is that the defendant is entitled to all exculpatory
evidence. So if we have something that will help the defense, we
are obliged to turn it over.

So it seems like you ought to go ahead and turn it over to us so
we can finish our investigation and meet your legal obligation to
any defendants in this case for full disclosure.

Mr. WEICH. Congressman, we are certainly going to meet our
constitutional obligations to the defendants.

I would note that when the committee interviews potential trial
witnesses, you are creating material that wouldn’t otherwise exist
that may be used to impeach witnesses at trial.

Mr. FARENTHOLD. I mean, we are after the truth. And regardless
of whether it comes out in front of this committee or comes out in
front of a trial shouldn’t matter.

Let me go on. You also say that there are some concerns with
releasing information to us that would jeopardize other investiga-
tions and other strategies and programs.Is that correct?

Mr. WEICH. Yes.
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Mr. FARENTHOLD. Would you be willing to provide a briefing to
all or some of this committee on a classified basis about that?

I think you have sensed a lot of anger—I would go so far as to
say anger—from this committee that our government is engaged in
what we perceive to be a reckless operation. Even if in a classified
manner you could assure us you guys aren’t so far off the reserva-
tion that there is a problem, I think it would go a long way to
stemming some of the, for lack of a better word, adversarial con-
versations that are going on here.

Mr. WEICH. I hear you, Congressman. First of all, we would be
pleased to brief the committee. We have briefed the committee and
will continue to do so.

It should not be adversarial. I want to emphasize this. We share
the committee’s concern about the matters that you heard about
this morning. We are not adversarial to you in this. We are trying
to get to the bottom of this, ourselves.

Mr. FARENTHOLD. And I will yield my remaining 30 seconds to
the chair.

Chairman IssA. I thank the gentleman.

You made a statement in that letter that you signed on the 4th
that said, “ATF makes every effort to interdict weapons that have
been purchased illegally and prevent their transportation to Mex-
ico.”

Who prepared that line in your letter?

Mr. WEICH. Chairman Issa, the

Chairman IssA. You signed it. Who prepared it? Was it you?

Mr. WEICH. These letters are the product of the Justice
Department——

Chairman ISSA. So your signature on that letter doesn’t mean
that you know it to be true; is that correct?

Mr. WEICH. I take ultimate responsibility——

Chairman IssA. Okay. Isn’t that statement false now, with what
you know?

Mr. WEICH. Obviously, there have been allegations that call into
serious question that particular:

Chairman IssA. Weren’t there documents that now have been
provided and made public that let you know that that statement
was false?

Mr. WEICH. And that is why you are investigating, and that is
why we are investigating.

Chairman IssA. I will just take your agreement that those docu-
ments indicate that that statement that you signed that someone
prepared for signature were false.

Mr. WEICH. Congressman, I am not prepared to say that at this
time. Everything that we say is true to the best of our knowledge
at the time we say it. As more facts come out, obviously our under-
standing of the situation is enhanced.

Chairman IssA. Just for the record, we will be posting online the
20-some pages that were made available, since, out of the 20-some
pages, the only thing that is not redacted, other than “internal use
only” statements, is, “Kevin Simpson, Acting Division Operations
Officer, U.S. Department of Justice, ATF, 201 East Washington
Street, Suite 940, Phoenix, Arizona,” and the ZIP. The phone num-
bers are redacted. That is 100 percent of what you call “discovery.”
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Would the ranking member like a second round?

Mr. CUMMINGS. I just have one question.

Chairman IssA. The gentleman is recognized.

Mr. CUMMINGS. It is just following up on what you just were
talking about.

Let me ask you this, Mr. Weich. Again, I want to go back to try-
ing to be effective and efficient. Again, I am tired of—when we are
put in a position of where we are wasting time. You know, we may
be dead next week. So I am just being very frank with you: I am
tired. I don’t want to waste time. Life is short.

This is the question: If you got assurances, if the Department got
assurances that we would not be disclosing documents that are ex-
tremely sensitive and agrees to, you know, try to make sure that—
and we would commit to working out accommodations where we
could go through—I mean, you submit the documents, we go
through them, making sure that—and we sort of go through them
together, come up with some type—would you be willing to come
up with some kind of schedule whereby we can get what we want,
you can be assured that we are not doing something that interferes
with the kinds of things that you just talked about?

Mr. WEIcH. We will work with you, Congressman. We strongly
favor that kind of cooperative accommodation process. It is tradi-
tional. And, in this instance, where we recognize the committee’s
legitimate oversight needs, we want to lean into that process and
do as much as we can to provide information to the committee.

Mr. CumMMINGS. Well, would you all be willing to commit to a
schedule, a document-production schedule?

See, this is what I am getting to. We can do this all day. And
a new Congress will be in. And that is why I am talking the way
I am talking. We have to get stuff done. And I can’t—we cannot
keep our commitment to Ms. Terry by doing this back-and-forth
thing. It is a waste of time, it is a waste of effort, and life is short.

Mr. WEICH. I hear you, Congressman.

Mr. CUMMINGS. So I am trying to get you to—I am trying to help
you help us——

Mr. WEICH. I understand.

Mr. CUMMINGS [continuing]. And, hopefully, help yourself at the
same time. So, I mean, if we can work something out, can we move
past this?

Mr. WEICH. Yeah. We——

Mr. CUMMINGS. Because, obviously, the majority feels like we are
not moving fast enough, and I can understand that—that you are
not moving fast enough. I know you have all kinds of—I think you
said you had something like 700,000 pages or something like that.

Mr. WEICH. More than that.

Mr. CUMMINGS. Okay. What would you suggest? Let me put it
another way. What kind of arrangements would you suggest so
that we don’t keep running into this wall?

Mr. WEICH. I don’t think we have hit a wall. I don’t think we are
at an impasse. I think we are now on track. Obviously, it may have
been a bumpy start. But we have produced documents in each of
the last 3 working days. We made a witness available for an inter-
view, and we have a list of others we are ready to facilitate inter-
views of.
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We are doing what I think you are asking, Congressman, which
is trying to accommodate the committee’s needs, consistent with
our confidentiality interests.

Mr. CuMMINGS. Well, would you, after this, try to sit down with
us and try to see if we can’t—I mean, it is up to the chairman; he
is the chairman of the committee—but see if we can work out
something where we can get documents and set up a schedule so
we can get these documents faster? The last 3 days is wonderful,
but I think we need to try to see if we can move the process along
a little bit.

Mr. WEICH. I would be pleased to do that. I would welcome that.
One thing I would say is, we have devoted substantial resources,
attorneys, full-time to review these documents. We have hired a
contractor to help us put these in a form that they can be effi-
ciently reviewed. So we are rolling here.

Mr. CUMMINGS. You know, one of the problems here is something
that I talk about a lot—and I would recommend this book to you.
It is called “The Speed of Trust” by Covey. And he just talks about,
when people don’t trust each other, it slows down everything.
When they trust each other, it speeds it up.

And I think maybe we need to—I know you all are worried about
documents being released. It seems like we are worried about not
getting all of the documents timely. Sometimes we have to break
through that so that we can do the work of the American people.

And, with that, I yield back.

Chairman IssA. I thank the gentleman.

And I will close more patiently than I opened.

Would you agree to voluntarily provide a list of DOJ and/or other
personnel that prepared or participated in the preparing of the
February 4th letter that we have had so much discussion about?

Mr. WEICH. Congressman, I am not prepared to make that com-
mitment at this time. These letters are the product of substantial
deliberation within the executive branch. As I said

Chairman IssA. Would you agree to make available a list of per-
sonnel who worked on and may have in some way been responsible
specifically for the misstatement in the letter that says ATF makes
every effort to interdict weapons that have been purchased illegally
and prevent the transportation to Mexico?

Mr. WEICH. I am not prepared to make that commitment at this
time. What I am prepared to commit to is an ongoing effort to help
the committee get to the underlying questions here about ATF’s
law enforcement activities.

Chairman IssA. Now, just for the record, your job, the reason you
are paid and basically have the title you have is to answer Con-
gress’ questions.

Mr. WEICH. That is a big part of my job.

Chairman IssA. Roughly 5 months ago, Senator Grassley was
told by your office in writing that he wasn’t going to get answers
because he wasn’t a chairman. You are aware of that, right?

Mr. WEICH. I am. I mean, that is not an accurate statement. I
mean, if I may, respectfully

Chairman IssA. Or, more specifically, that——

Mr. WEICH [continuing]. Mr. Chairman. It is not that he won’t
get answers——
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Chairman IssA [continuing]. Chairman Leahy would have to re-
quest them.

Mr. WEICH. We have answered Senator Grassley’s letters. We
have great respect for Senator Grassley, with whom the Depart-
ment has worked on many projects over the years quite produc-
tively.

As to oversight, it is the long-time position of the executive
branch, through administrations of both parties, that the Congress,
each house of Congress, speaks through its committees as to over-
sight. And so, you are exercising the power of the House. No Sen-
ate chairman has made a parallel request.

Chairman ISSA. And I am well aware that for 2 years of this ad-
ministration, there were no Republicans able to make those re-
quests and have them granted, and the requests generally were not
made at all. That is, in fact, the position of the majority here, is
that there wasn’t valid oversight for those 2 years.

It is my personal position—and I will go on the record today,
since people were kind enough to read things from the past—that
we need to have legitimate minority rights and that, at some future
time in Congress and each time the rules are produced, I am going
to try to have a party of the opposite party of the President, even
if they are the minority, have rights. Because I think it is wrong
that, in fact, the majority ultimately often finds itself asked and
encouraged to protect the administration.

I was here for the Bush administration. I was more junior, but
I certainly saw people in your position constantly cajoling us to pro-
tect the President. I don’t approve of it. I now appreciate just how
wrong that was.

Having said that, I will, on behalf of the committee, suggest
something that you may take back to DOJ. If you are willing to do
in-camera review 100 percent unredacted—I repeat, 100 percent
unredacted—and please don’t say it is unacceptable because it is
obviously above your pay grade—you prepare, we come over—“we”
being the staff—they look at the unredacted material. To the ex-
tent that we can agree on mutual redactions, then the materials
are sent over. To the extent that we disagree, then we can talk in
terms of documents that have been seen but are not available, are
not releasable, do not fall within your concerns.

Because I share your concerns, that our rules are such that, once
something comes over here, with the exception of the Select Intel-
ligence Committee, it becomes much more problematic as far as re-
lease. I want to get around that. I want to work with Justice on
it.

I cannot, from this side of the dais, accept any responsibility for
documents that are leaked by third parties who get them. And I
cannot enter into a negotiation where you tell us you are going to
redact what we got around you while you don’t even let us see
unredacted versions in-camera. There has never been a time in
which I was more animated than when my staff came back from
that breakthrough meeting to find out that they had mostly black
pages as your response in-camera.

So please take back, on behalf of this Member and I hope the mi-
nority, that we should be trusted to send over career professional
staff to look at unredacted documents, understanding we are not
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taking them with us, until or unless there is an agreement to how
they would be appropriately redacted.

That is an extension I am putting on the record. Until that oc-
curs, we will continue to expect discovery and we will continue to
object to getting virtually all black pages.

With that, I think the ranking member has a question.

Mr. CuUMMINGS. Would the gentleman yield just for a second?

Chairman IssA. Of course.

Mr. CUMMINGS. I am assuming that the message that you are
sending to higher-ups, that would include both sides, staff from
both sides

Chairman IssA. That is exactly the intention.

Mr. CUMMINGS [continuing]. Simultaneously——

Chairman IssA. It is a simultaneous——

Mr. CuMMINGS. OKkay.

Chairman IssA. Our policies—and for those who may want to be
aware of it—our policies are that, in fact, anything that is received
as a document production is received to both sides.

As you know, Mr. Weich, normally we ask you to send copies to
both sides simultaneously. In the case of an in-camera, we would
expect that staff would be detailed from both sides to go over and
review it.

But we will only come back for in-camera review if, in fact—and
we will send cleared personnel, you know, pre-agreed to from both
sides, if that becomes an issue. But we have to look at the source
material, if an in-camera review will be appropriate. No judge is
going to look at redacted material as in-camera. Certainly, you
wouldn’t expect us to see a part of a document that does us very
little good and then say, “Well, yes, we had production.”

Mr. WEICH. Well, Mr. Chairman, I appreciate your recognition
that I can’t, sort of, negotiate this kind of thing at the witness
table. But I can assure you that we will work with you on these
kind of process concerns. That is the mode that we are in, trying
to help the committee address its oversight needs.

Chairman IssA. We look forward to that.

This has been difficult. I will go again, last, on the record that
we believe that there has been some breakthrough in the last week
or so. We are thankful for the breakthrough. It has been a while
in coming. But, hopefully, it is the last time that we will have a
logjam with that.

And, with that, this hearing stands adjourned.

[Whereupon, at 2:08 p.m., the committee was adjourned.]
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