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Questions from Chairman McHenry: 
 
1. On January 19, 20l2, the CFPB issued examination guidelines for the payday 

lending market.1 This document clarified that a payday loan "is neither an 
overdraft line of credit nor an overdraft service."2  When asked at the 
Subcommittee's hearing about this distinction in the examination guidance, 
you replied:  "[W]e were trying to focus our exam guidance there on a 
particular type of product in the nonbank sector."3  Please describe the 
characteristics of a payday loan and how it differs from an overdraft line of 
credit.   Does the CFPB's examination and supervisory authority over short-
term, small- dollar lending vary depending on whether the product is a 
payday loan, overdraft protection, or other similar extension of credit?   
Please explain fully.  Does the CFPB's examination and supervisory 
authority over short-term, small-dollar lending vary depending on whether 
the lender is a bank or a nonbank?  Please explain fully. 

 
We will not use our authorities to differentiate supervision based on the type of entity 
that is providing the product. Indeed, leveling the playing field for all industry 
participants to create a fairer marketplace for consumers and the responsible businesses 
that serve them is a key goal of the Bureau.   

The CFPB’s Small-Dollar, Short Term Lending Procedures describe three common 
features of payday loans: (1) the loans are small-dollar; (2) they are short-term, in that 
borrowers must repay loan proceeds quickly; and (3) they require that a borrower give 
the lender access to repayment through a claim on the borrower’s deposit account via 
check or automatic clearing house authorization.  

An overdraft line of credit differs from a payday loan in the following respects. First, 
overdraft lines tend to be larger dollar amounts. Second, consumers are not generally 
required to repay an entire overdraft line of credit within a short time period. Third, 
although an overdraft line of credit may protect against a shortage in a deposit account, 
automatic repayment from a deposit account is a feature that varies across products. 
Finally, depository institutions underwrite overdraft lines of credit using traditional 
methods.  

                                                 
1 See Press Release) Consumer Financial  Prot. Bureau, Consumer  Financial Protection  Bureau Examines Payday 
Lending (Jan. 19, 20 12). 
2 Consumer Financial Prot. Bureau, CFPB Examination  Procedures:  Short-Term,  Small-Dollar  Lending 2 n . l 
(20 12). 
3 "How Will the CFPB Function Under Richard Cordray?": Hearing before the Subcomm. on TARP, 
Financial Services, and Bailouts of Public and Private Programs of the H. Comm. on Oversight  and Gov 't 
Reform) I 12th Cong. (20 12) (question and answer with Rep. Gowdy). 
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2. On February 22, 2012, the CFPB announced that it would seek information 
from banks on overdraft fee policies and practices.4 What does the CFPB 
intend to do with the information gathered from banks on their overdraft fee 
policies and practices?  Will the CFPB prohibit overdraft fees? 

On February 28, 2012, the CFPB published a Notice and Request for Comment on the 
impact of overdraft programs on consumers. 77 Fed. Reg. 12031.  As explained in the 
Notice, existing regulations under the Truth in Savings Act (Regulation DD) and the 
Electronic Fund Transfer Act (Regulation E) regulate overdraft fees and prohibit them 
in some circumstances.  However, various prudential regulators have continued to 
express concern about overdraft programs and have issued additional agency-specific 
supervisory guidance to supplement the regulations.  Thus, different entities with 
different prudential regulators are currently subject to different standards.  The CFPB 
solicited comment as part of its review of existing regulations and supervisory 
guidance.  The CFPB will use the comments to inform future policy making by the 
Bureau.  This includes assessing whether existing regulations and guidance are 
effective and what their impact has been on financial institution policies and 
consumers.  The CFPB also made a data request to banks about their overdraft 
programs.  The information learned through that data request will be used, among other 
things, to inform future policy making by the Bureau in this area. 

 
3. In July 2011, the CFPB  issued an interim  final rule concerning the 

disclosure of information  by regulated  institutions5  In a subsequent 
guidance  document  interpreting this rule, the CFPB asserted  a right to 
require  regulated  institutions to disclose "all information that, in [the 
CFPB's] independent judgment may bear on its supervisory 
responsibilities."6  [emphasis added]   Will the CFPB require banks and 
nonbanks to disclose privileged or confidential information on their short-
term, small-dollar lending practices?   How will the CFPB adequately 
protect this sensitive information? 

 
Often financial institutions will possess privileged information that is responsive to 
a CFPB supervisory request. In fulfilling its supervisory responsibilities, the CFPB 
may require the submission of certain confidential information from financial 
institutions relating to a range of financial products and services, including short-

                                                 
4 See Maya Jackson  Randall, Watchdog Targets Overdraft Charges,  Wall St. J., Feb. 22, 2012. 
5 Disclosure of Records and Information,  76 Fed. Reg. 45,372 (July 28, 2011). 
6 Memorandum to Chief Executive Officers of Depository Institutions, Credit Unions, and their Affiliates Subject to 
the Bureau's  Supervision Authority, CFPB Bulletin 12-0 I, at 2 (Jan. 4, 2012). 
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term, small-dollar loans.  As explained in CFPB Bulletin 12-01, like the prudential 
regulators, the CFPB regards all information provided to it in the course of its 
supervisory processes as confidential and privileged, and will assert appropriate 
privileges and exemptions in response to third parties’ attempts to obtain such 
information.   

 
The CFPB recognizes the importance of the attorney-client and other privileges to 
our legal system and to the confidentiality interests of financial institutions. It will 
not seek privileged information from institutions unless such information is material 
to its supervisory objectives and it cannot practicably obtain the same or similar 
information from non-privileged sources.  Where supervisory requests for such 
information are necessary, the CFPB will consider institutions’ requests to limit the 
form or scope of requests that encompass privileged information. The CFPB will 
maintain the confidentiality of any privileged information obtained from supervised 
institutions in accordance with its applicable policies and rules, and will take all 
reasonable and appropriate steps to assist supervised institutions in rebutting claims 
that submission of the information to the CFPB in response to a supervisory request 
vitiates any applicable privilege. 

 
4. The CFPB has convened a Small Business Review Panel to review its 

mortgage disclosure form consolidation.7 As a part of this review, the 
CFPB has proposed eliminating the current ten-percent tolerance on a 
cost estimate when a lender requires or recommends a third-party 
servicer.8  In its place, the CFPB proposes a zero tolerance level, which 
some analysts suggest could "create greater risk for lenders."9  Please 
explain why the CFPB is proposing this zero tolerance level.   Does the 
CFPB believe that a zero tolerance level could lead to lenders increasing 
their margins and higher lending costs for borrowers?  Please explain 
ful1y. 

 
The CFPB is considering proposals that would balance the objective of improving the 
reliability of the estimates lenders give consumers shortly after they apply for a 
mortgage, with the objective of preserving lenders’ flexibility to respond to 
unanticipated changes that occur during the loan process.  Improving the reliability of 
the estimates may benefit consumers by improving their ability to compare loan terms 
and reducing the likelihood that they could face unexpected changes in cost.  It is 
important to bear in mind that the proposal under consideration would allow third-party 

                                                 
7 See Consumer Financial Prot. Bureau, Consumer Financial Protection Bureau Convenes Small Business Panel for 
Know Before You Owe Mortgage Disclosures (Feb. 21, 20 12). 
8 Brian Collins, CFPB Shifts Gears on Revising Good Faith Estimate Form, Am. Banker, Feb. 27,2012. 
9 Id. 
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costs to increase under certain circumstances, such as a valid change in circumstances.   
Applying a stricter standard to a larger range of charges and to services selected by the 
lender, unless the lender can show that an exception applies, would address concerns 
that lenders could profit directly or indirectly from an unjustified 10 percent cost 
increase. 
 
The CFPB recognizes that a lender may have to absorb costs if the costs of affiliates or 
of providers selected by the lender are higher than expected and are not considered a 
valid change as defined by regulation.  If this occurred frequently enough to raise the 
lender’s operating costs, lenders would likely pass some or all of these increases on to 
consumers through charges like higher origination fees but these fees could place the 
lender at a competitive disadvantage and strengthen the competitive position of lenders 
with costs that are lower and more reliable. 
 
The CFPB plans to issue a notice of proposed rulemaking in July of this year, 
consistent with its Dodd-Frank mandate, and will carefully consider the public 
comments it receives.  


