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Chairman Issa, Ranking Member Cummings and members of the Committee, 
 
On behalf of the National Federation of Independent Business (NFIB), I appreciate the opportunity to 
submit for the record testimony to the Committee on Government Reform, for the field hearing, 
“Tennessee Job Creation: Do Federal Government Regulations Help or Hinder Tennessee’s Economic 
Development?”  
 
I am the owner of Vireo Systems, a small manufacturing plant that produces various chemical 
compounds, and I currently employ twenty-two people. As a small business, we often feel the pain of 
government over-regulation. Although some regulations may be necessary or well-intended, American 
businesses suffer from many regulations (and regulators) that are illogical and illogically applied - 
especially to small business. 
 
Although this is a simplification, our current interaction with a regulatory agency boils down to audit, 
review, fine and then potential for some combination of hindrance, threats and seizing of property, all in 
an adversarial manner. The agencies succeed because most business owners are scared of the 
authorities. As small-business owners, we do not have the financial resources to defend ourselves. We 
know the punitive power agencies wield, and with effectively little recourse for us, the victim.  
 
Overzealous regulation is a perennial cause of concern for small business owners, and is particularly 
burdensome in times like these when the nation’s economy remains sluggish. Unfortunately, the 
regulatory burden on small business has only grown. A recent study by Nicole and Mark Crain for the 
U.S. Small Business Administration Office of Advocacy (Office of Advocacy) found that the total cost of 
regulation on the American economy is $1.75 trillion per year

1
. If that number is not staggering enough, 

the study reaffirmed that small businesses bear a disproportionate amount of the regulatory burden. The 
study found that for 2008, small businesses spent 36 percent more per employee on regulation than their 
larger counterparts.  
 
Job growth in America remains stagnant. Small businesses create two-thirds of the net new jobs in this 
country yet in the NFIB Research Foundation’s most recent edition of Small Business Economic Trends, 
released last Tuesday, small-business owners cited government requirements to be the third most 
important problem facing small businesses, just behind taxes and poor sales

2
. Reducing the regulatory 

burden is a step the government could take that would go a long way toward giving entrepreneurs the 
confidence they need to expand their workforce in a meaningful way. 
 
There are two specific agencies I want to bring to the committee’s attention today – the Occupational 
Safety and Health Administration and the Department of Transportation. I would also like to address 
comprehensive regulatory reform. While my experiences focus on OSHA and DOT, I believe actions of 
many agencies continue to have a negative impact on small businesses and our ability to create new 
jobs. 
 
In fact, I have held off hiring people because I do not know what a recent OSHA audit may hit us with in 
the way of fines – fines for things that have otherwise been safe and within code for years. I could easily 
add a minimum six new jobs to my payroll but I’m unwilling – unable, actually – to do so because the fear 
of continual audits and fines by OSHA make job creation too costly and risky. 
 
OSHA 
 
Recently I was told by a representative of OSHA that my business had been chosen for a routine audit. 
The auditor alleged that I was out of compliance in a few minor areas. While I have found the auditor 
himself to be professional, it has become clear to me that the main goal of the agency is to get me to 
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admit to some of the alleged violations so they can collect their fines and try to make an example of my 
business. 
 
OSHA has implied fines for what they allege my business is out of compliance with and "fine adjustments" 
if we agree to their stipulations of payment and avoiding "appeals" and legal entanglements. With the 
potential of large fines hanging over our head for issues that are quite arguable, we have been in a 
lengthy holding pattern on hiring new positions that we need since we don't know if the money for payroll 
may be needed to stop the agency from punitive action. This has severely interrupted our business as we 
have seen agencies do to other businesses that resist their enforcement efforts.  And while a couple jobs 
at our little business might be small potatoes, if that is multiplied across the nation by thousands of small 
businesses, it adds up to a serious squelching of the economic, job-creating activity of the very small 
businesses that the government "says" it is counting on and "supporting" to be the job creators to lead us 
out of recession. 
 
Department of Transportation 
 
As bad as my experience with OSHA has been, my time dealing with DOT has actually been worse. In 
fact, I’m now convinced as a result of this experience that agency auditors may be feeling pressure to 
augment tightening departmental budgets with revenue-generating compliance efforts. This auditor’s only 
finding from his visit with my business was that we had a torque wrench that the agency wasn’t sure was 
calibrated correctly. If it is not calibrated correctly, there is a chance a leak could occur – although I will 
clarify that we have never had any leak issues. 
 
In an act of good faith, we went out and replaced the wrench at a cost of $40.The auditor still indicated 
that we would be fined of at least $5,000 for the "infraction". I strongly objected and said that I would 
refuse to pay such a large amount. The auditor then indicated that he was authorized to reduce the fine 
amount if we agreed to pay about $2,500 and sign an acknowledgement of the infraction. He then warned 
that if we didn't accept his offer that day, we would be liable for the full amount. I politely refused and 
asked to have his manager call me. 
 
The manager did so and reiterated all the auditor had said and indicated that if I accepted a lower amount 
(about half of the auditor's lowest offer) that he would settle it that day, but if I didn't I would be still liable 
for the full fine. Again I refused and so he offered a yet lower amount which was still in the hundreds of 
dollars and as I continued to feel like I was on "Let's make a deal." I again refused and reminded them 
that their "issue" with us was all imagined, the wrench was working fine, and that we bought a new one 
and that frankly I thought this felt like a government "shake down".  
 
When I threatened to get my lawyer involved OSHA backed off and said that if I'd pay about $200 or so 
they would call it a done deal. To get rid of them I accepted that and washed my hands of it but it left me 
feeling very jaded about the government's motivation for these agencies. Unfortunately, it seems as 
though staff that need to justify their existence and generate some of their own job-survival revenue as 
opposed to a more helpful "educate and support for safety viewpoint". I believe this should be the 
mandate and culture in agencies since most businesses want to comply and be safe. I believe agencies 
should get tough with businesses that are blatantly ignoring regulations or that don't make good faith 
efforts to comply and improve, but they should not treat every small business as a bad actor. 
 
Regulatory Reform 
 
When the president announced in January 2011 that he was signing an executive order requiring 
agencies to explore how to streamline regulations, small-business owners were optimistic that we may 
actually see meaningful relief. Unfortunately, that has not been the case. The executive order has 
identified existing regulations that could be streamlined and simplified, but it has had little impact on new 
regulations and the uncertainty we feel over planned regulations. There are still over 2,600 planned 
regulations in January’s regulatory agenda that will affect small businesses in nearly every industry. 
 



In the meantime, Congress must take actions to level the playing field. I would like to see Congress hold 
on-the-ground agency regulators accountable for situations like I just described above. My experiences 
show that when left unchecked, their impact on small businesses and job creation can be significant. 
 
In addition, the following ideas will help improve regulatory conditions for small businesses. 
 
Expansion and oversight of SBREFA 
 
The Small Business Regulatory Enforcement and Fairness Act (SBREFA) — when followed correctly — 
can be a valuable tool for agencies to identify flexible and less burdensome regulatory alternatives. 
Congress should expand SBREFA’s reach into other agencies and laws affecting small businesses. 
SBREFA and its associated processes, such as the Small Business Advocacy Review (SBAR) panels, 
are important ways for agencies to understand how small businesses fundamentally operate, how the 
regulatory burden disproportionately impacts small businesses, and how the agency can develop simple 
and concise guidance materials. Furthermore, Congress should take steps to require independent 
agencies to follow SBREFA requirements. Last year, Congress took an important initial step to do this by 
requiring the new Consumer Financial Protection Bureau to conduct SBAR panels on the rules that will 
affect small businesses. Now more than ever, the rules promulgated by independent agencies have a 
considerable impact on small businesses. Congress should hold these independent agencies 
accountable for their effect on the small business economy. 

 
While SBREFA itself is a good first step, in order for it to provide the regulatory relief that Congress 
intended the agencies must make good-faith efforts to comply. As an example, the Environmental 
Protection Agency’s (EPA) proposed Boiler MACT rule failed to heed the recommendation of its SBAR 
panel to adopt a health-based standard and instead proposed a much higher standard that is virtually 
impossible to attain at any reasonable cost. This higher standard provided little, if any, additional benefit 
to the public over the health-based standard. 
 
Committees with oversight authority should hold agencies accountable to the spirit of the law, and the 
Office of Advocacy should uphold its obligation to ensure that agencies consider the impacts of their rules 
on small businesses. There are plenty of instances where both EPA and the Occupational Safety and 
Health Administration (OSHA) have declined to conduct an SBAR panel despite developing significant 
rules, or a rule that would greatly benefit from small business input. 
 
Congress should require agencies to perform regulatory flexibility analyses. Agencies should also be 
required to list all of the less-burdensome alternatives that it considered, and in the final rule, provide an 
evidence-based explanation for why it chose a more burdensome alternative versus a less-burdensome 
option— or why no other means were available to address a rule’s significant impact. Agencies should 
also address how their rule may act as a barrier to entry for a new business. 
 
Finally, when SBREFA was enacted it required all agencies to perform a one-time report on how it had 
reduced penalties for violations from small businesses. Congress should explore making such reports an 
annual requirement. Many of the original reports occurred at least a decade ago. Congress should 
investigate ways to make agencies provide updated information and require that information on an annual 
or biannual basis. 
 
Indirect costs in economic impact analyses 
 
Regulatory agencies often proclaim indirect benefits for regulatory proposals, but decline to analyze and 
make publicly available the indirect costs to consumers, such as higher energy costs, jobs lost, and 
higher prices. Agencies should be required to make public a reasonable estimate of a rule’s indirect 
impact. This requirement exists if agencies follow the Regulatory Impact Analysis (RIA) mandate 
contained in Executive Order 12866 signed during the Clinton Administration. Congress should hold 
agencies accountable and clarify the agencies’ responsibility for providing a balanced statement of costs 
and benefits in public regulatory proposals. 
 



Strengthen the role of the Office of Advocacy 
 
The Office of Advocacy plays an important role within the government to ensure that federal agencies 
consider the impact of regulations on small businesses. This role was further strengthened by executive 
order 13272. This order required agencies to notify the Office of Advocacy of any draft rules that may 
have a significant impact on small businesses, and “[g]ive every appropriate consideration to any 
comments provided by Advocacy regarding a draft rule.” Despite this executive order, agencies frequently 
fail to give proper consideration to the comments of the Office of Advocacy. In addition, there is no 
mechanism for resolving disputes regarding the economic cost of a rule between the agency and the 
Office of Advocacy. 
 
Conclusion 
 
Simply put, the government can and should update its consumer-relations culture and change the 
process of regulatory implementation and policing. In addition, a few of the basic regulatory reforms I 
mentioned would help alleviate a significant amount of the regulatory burden that saddles the ability of 
small businesses to create jobs. 
 
I thank you for the opportunity to share my concerns with you, and I urge the committee to take a hard 
look at how the regulatory environment stifles small business job creation and growth.  
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