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CONTINUING OVERSIGHT OF REGULATORY
IMPEDIMENTS TO JOB CREATION: JOB CRE-
ATORS STILL BURIED BY RED TAPE

Thursday, July 19, 2012,

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, D.C.

The committee met, pursuant to call, at 9:45 a.m., in Room 2154,
Rayburn House Office Building, Hon. Darrell E. Issa [chairman of
the committee] presiding.

Present: Representatives Issa, Platts, Jordan, Walberg, Lankford,
Gosar, Labrador, Desdarlais, Ross, Kelly, Cummings, Towns,
Maloney, Norton, Kucinich, Tierney, Connolly and Murphy.

Staff Present: Ali Ahmad, Majority Communications Advisor;
Robert Borden, Majority General Counsel; Molly Boyl, Majority
Parliamentarian; Lawrence J. Brady, Majority Staff Director; Shar-
on Casey, Majority Senior Assistant Clerk; Katelyn E. Christ, Ma-
jority Professional Staff Member; John Cuaderes, Majority Deputy
Staff Director; Brian Daner, Majority Counsel; Adam P. Fromm,
Majority Director of Member Services and Committee Operations;
Linda Good, Majority Chief Clerk; Christopher Hixon, Majority
Deputy Chief Counsel, Oversight; Mark D. Marin, Majority Direc-
tor of Oversight; Kristina M. Moore, Majority Senior Counsel; Kris-
tin L. Nelson, Majority Counsel, Sharon Meredith Utz, Majority
Professional Staff Member; Rebecca Watkins, Majority Press Sec-
retary; Krista Boyd, Minority Deputy Director of Legislation/Coun-
sel; Claire Coleman, Minority Counsel; Kevin Corbin, Minority
Deputy Clerk; Ashley Etienne, Minority Director of Communica-
tions; Susanne Sachsman Grooms, Minority Chief Counsel; Carla
Hultberg, Minority Chief Clerk; Lucinda Lessley, Minority Policy
Director; Dave Rapallo, Minority Staff Director; and Ellen Zeng,
Minority Counsel.

Chairman IssA. The Committee will come to order.

The Oversight Committee exists to secure two fundamental prin-
ciples: first, Americans have a right to know the money Wash-
ington takes from them is well spent and, second, Americans de-
serve an efficient, effective government that works for them. Our
duty on the Oversight and Government Reform Committee is to
protect these rights. Our solemn responsibility is to hold govern-
ment accountable to taxpayers, because taxpayers have a right to
know what they get from their government. Our job is to work tire-
lessly in partnership with citizen watchdogs to deliver the facts to
the American people and bring genuine reform to the bureaucracy.
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In Congress, we hear every day from our constituents, Ameri-
cans, their concern for their jobs and the lack of job creation. June
figures show unemployment has remained unchanged at 8.2 per-
cent. That means that 12.7 million Americans are unemployed.
And far more have quit looking. Almost 42 percent have been un-
employed for 6 months or more.

The verdict is in: Keynesian economics, when applied the way
the President’s stimulus plan applied it, clearly will not work. Jobs
created in the public sector for a year kept a job for a job, but did
not create lasting employment in America, and certainly not in the
private sector.

For those of us who understand small business, they are respon-
sible for over half of all job creation. Government can create an en-
vironment in which job creation is logical, desirable, and the goal
of every small businessman, or government, through its out-of-
touch statements and actions, can create an uncertainty. That un-
certainty, without a doubt, will cause small and not so small busi-
n%sses to do the minimum and protect themselves from the down-
side.

Today that is what we see in America. Whether intended or not,
this Administration has created an environment of uncertainty.
Not just through regulations that are the creation of current legis-
lation. Not even the regulations from laws passed long ago. But, in
fact, regulations coming out of thin cloth, coming out of places that
no one knows where they came from; legislation that was passed
generations ago suddenly creating new and innovative require-
ments on business.

Additionally, there has been a growth in the kind of non-regula-
tion regulation, often called guidance, or sometimes through Execu-
tive Order, that can come with no notice, can be just as compelling,
just as draconian as any new piece of red tape coming from a long
process with public comment and then, lastly, bureaucrats run
amok. In this Administration, bureaucrats seem to have an open
door to simply do what they want to do; to say you must do some-
thing or to delay a decision time and time again. Dates and man-
dates within the statute are often ignored, so when you ask for and
you plan on starting production on a given date, it simply doesn’t
happen.

This happened to Shell Oil in Alaska. It wasn’t until hearings
were scheduled, and virtually on the day, that they suddenly got
a permit to start something for which they had lost at least one full
season and countless millions of dollars.

This and other pieces of red tape are part of the unintended con-
sequences of an Administration that gives only lip service to the
word red tape. Only today, only today, and I will ask unanimous
consent that the article be placed in the record. Without objection,
so ordered. Today, the White House launches a new website in an
effort to streamline regulations. I recognize this because, in fact,
our Committee launched that with little fanfare, but the disdain of
some in the Administration that we would actually go out and ac-
tively ask trade associations and employers in America to tell us
what the impediments to job creation were more than two years
ago. We have more than 1,000 responses from that, and today I
have instructed my staff to forward at least a sampling of those to
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the Administration to upload it to their website in the hopes that
what they didn’t seem to read for the last two years they would
read today.

Forty-four percent of likely voters believe EPA regulations are
hurting the economy and 53 percent of registered voters say federal
regulations are one of the major reasons the economy is struggling.
According to the National Federation of Independent Business, reg-
ulations and red tape are one of the single most important prob-
lems to small business.

As a former small businessman, I know that to be true. Give me
as few uncertainties and I will be bold in every other way. Each
uncertainty in a private business causes you to be less willing to
take other risks that occur every day in putting your own capital
at risk in new and innovative products or programs. Today we will
hear from a distinguished panel who live that nightmare.

One of our challenges here on this Committee is to get out
enough to the field and to get people here that can tell us what
they deal with every day in the heartland. I am pleased that our
Committee has held more field hearings to listen to more job cre-
ators than any of our predecessors since I have served in Congress,
but it isn’t enough. This hearing isn’t enough. We have to go from
this hearing to real regulatory relief or the American people will
continue to see the hundreds of billions of dollars that could be in-
vested in new and innovative products, in new services, spent, in
fact, on lawyers, accountants, and other people complying with reg-
ulations; and dollars will continue to pile up, not invested, but sim-
ply waiting for an opportunity and a certain environment.

I would be remiss if I didn’t also mention that agencies like the
National Labor Relations Board, who took it on themselves to per-
sonally attack one of America’s finest companies, our largest ex-
porter, simply because they wanted to expand to a State that
wasn’t union friendly to their liking. Ultimately, South Carolina
did add those 3,000 jobs, and I have no doubt whatsoever that the
Boeing plant there, in the years to come, will be doing just fine.

I recognize the Ranking Member for his opening statement.

Mr. CuMMINGS. Thank you very much, Mr. Chairman. One of the
first hearings this Committee held this Congress was a hearing
much like this one. The title of the hearing was even similar: Regu-
latory Impediments to Job Creation. I said then that an effective
regulatory review should include several basic elements: it should
examine both cost and benefits; it should base conclusions on solid
data; and it should seek input from a wide variety of sources.

Eighteen months have passed, but, unfortunately, not much has
changed. Today’s hearing is the 29th hearing our Committee has
held during the Congress on the impact of regulations. Yet, in
every single one of those hearings the Committee’s approach has
been lopsided and unbalanced. The Committee has focused on the
cost of regulations without considering the benefits. The Committee
has solicited input only from witnesses who want to weaken or re-
peal regulations, but not those who wish to strengthen protections
for children, small businesses, the economy, and American families.

In these 29 hearings, the Committee invited 107 witnesses to tes-
tify in favor of rolling back health, safety, and economic protec-
tions. We in the Minority were left to bring some semblance of bal-
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ance to those proceedings, but we were permitted to invite only 17
witnesses to provide alternative perspectives. Again, today you in-
vited five industry representatives to discuss their desire to weaken
or repeal regulations and we were allowed only a single witness to
represent the other side of this important question.

In May the Committee sent 187 letters, almost exclusively to in-
dustry organizations, asking for examples of regulations that “con-
tinue to negatively impact job growth.” These letters went to com-
panies like Conoco Phillips and industry groups like the Society of
Chemical Manufacturers and Affiliates, and the American Fuel and
Petrochemical Manufacturers. In response, these industry groups
targeted a host of regulations that provide basic health and safety
protections such as child labor laws, standards for lead in chil-
dren’s toys, air and water quality standards, and lead paint renova-
tion rules.

But the Committee sent no letters to organizations representing
the other side, such as the American Academy of Pediatrics or
other children’s advocacy groups that could testify about the bene-
fits of those rules and how children could be harmed by weakening
them.

Of course, the Chairman has every right to conduct this Commit-
tee’s activities as he sees fit, but in my opinion the Committee loses
credibility when its actions are so blatantly and explicitly one-
sided; and losing that credibility means the American public is less
likely to take our results seriously.

In the Committee’s letter, the Chairman referred to a “regulatory
tsunami that does not appear to be slowing down.” If this is a tsu-
nami, then I wonder what a drought looks like. OMB data shows
that the current Administration has approved fewer rules than in
either of President Bushes’ terms. A report published last month
by Public Citizen found that 78 percent of the rules with statutory
deadlines last year were not in fact issued by the statutory dead-
line and that OMB’s Office of Information and Regulatory Affairs
is taking longer to review rules than ever before.

It is this kind of inaccurate rhetoric that drives the constant
stream of anti-regulatory legislation considered by the House this
Congress. Next week, the House will consider legislation to prevent
federal agencies from issuing regulations until the unemployment
rate is under 6 percent. This bill does not make any sense. Why
in the world would you take a regulation to protect children from
toxic chemicals, for example, and prevent it from taking effect until
the national employment rate reaches some arbitrary threshold?

The problem is that the Republican approach is based on a faulty
premise: that regulations kill jobs. This myth has been widely dis-
credited by economists on both sides of the aisle.

I ask unanimous consent to insert in the record a report issued
in April by the Institute for Policy Integrity entitled The Regu-
latory Red Herring: The Role of Job Impact Analysis and Environ-
mental Policy Debates.

Chairman IssA. Without objection, so ordered.

Mr. CuMMINGS. Thank you, Mr. Chairman.

This report found that the current rhetoric linking regulations to
job losses is indeed misleading.
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Mr. Chairman, the time has come for Congress to change course
and to focus on reality instead of myths and inaccurate rhetoric.
We need to work together to conduct legitimate oversight that is
focused on creating jobs and protecting the health and safety of
American families. We can indeed do both; we do not have to
choose one or the other.

With that, I yield back.

Chairman IssA. I thank the gentleman.

I now ask unanimous consent that the Committee’s report be
placed in the record. Without objection, so ordered.

And as a point of personal privilege, I suspect that the Ranking
Member, in his opening statement, was not objecting to any breach
of protocol, since one witness at most was, and often not one wit-
ness, is what was received when we were in the Minority. The gen-
tleman was not implying that Mr. Towns, when he was in the Ma-
jority, treated the Minority any differently, is he?

Mr. CuMMINGS. No, Mr. Chairman. I am looking for the today
when I become the Chairman and we will make sure that we have
that balance.

[Laughter.]

Chairman ISsA. I am looking forward to the day in which a chair-
man in your party somehow does allow more than one witness.

With that, I recognize the subcommittee chairman, Mr. Jordan,
for his opening statement.

Mr. JORDAN. Thank you, Mr. Chairman.

Mr. Chairman, I want to thank you for your continued leader-
ship, focusing this Committee’s efforts on the plight of job creators
struggling to survive under a mountain of red tape. The Sub-
committee on Regulatory Affairs has held 10 separate hearings and
listened to job creators from across the Country to better under-
stand what is stopping them from putting more Americans back to
work. We held these hearings because, like you, we know that it
is not the Federal Government that creates jobs. Rather, it is the
small business entrepreneur who is responsible for over 50 percent
of job creation in this great Country.

Most of our constituents are not employed by Fortune 500 com-
panies; rather, they are employed by the local restaurant, manufac-
turers, or home builders whose CEO is part of the community and
one of their neighbors. These folks tell me that they are not hiring
any more workers because of the regulatory uncertainty created by
this Administration. I have heard from folks in the manufacturing
industry explain that it is the never-ending cascade of EPA regula-
tions that drive up the cost of energy, eliminating their competitive
advantage over foreign manufacturers. I have heard from truck
drivers who have had every incentive to maximize fuel efficiency
and driver safety tell me that the DOT and the EPA are putting
them out of business with their multiple mandates that impose a
great cost with very little return in benefits.

While the President may be trying to convince himself that the
private sector is just fine, constituents in Ohio and across the
Country know firsthand that this is just not the case.

So, again, I want to thank you for this hearing. And if I could,
Mr. Chairman, I know the very first hearing this Committee held
this Congress, January of 2011, we had five small business owners
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from around the Country come in and speak. One happened to be
from our district, Jack Buschur, Buschur Electric; started his com-
pany 30 years ago; successful, but he was just like the other four
on that committee. And it was a great hearing, about three hours,
but if you remember, Mr. Chairman, I think the most compelling
question came at the end of that hearing, where a colleague of ours
who is not here today, Mr. Guinta, asked a simple question. He
said, to the five witnesses who were there that day, he said, gentle-
men, I just want to know one thing. You all have been in business
25, 30, 35 years, successful leaders in your community, like many
of the folks we have with us today. He said, I just want to know
one thing: If you knew then what you know now, would you have
started?

It was, again, a question that cut right to the heart of the mat-
ter. If you knew back then all the hoops and the hassles and the
hurdles and obstacles and baloney that government was going to
make you deal with, would you in fact have been that entre-
preneur, taken the risk, started your business, taken out that loan,
worked and struggled like you did to create this business, employ
people, and become a leader in your community and someone who
helps a lot of— would you have done it all over again? And if you
remember the response, Mr. Chairman, every single one of those
witnesses said I don’t think I would have done it. And if that is
not a sad indictment on the greatest Country in the world that we
are making it that difficult for entrepreneurs to start a business
and create jobs and help their community and help our Country,
I don’t know what is.

So, again, I want to thank you for your efforts and the efforts of
this Committee in focusing on this issue of red tape and the regu-
latory burden that faces so many of our job creators and small
business owners out there; it is entirely appropriate.

With that, I would yield back.

Chairman IssA. Would the gentleman yield?

Mr. JORDAN. I would be happy to yield.

Chairman IssA. Just one question. Do you remember, in these
over 100 witnesses, them being interested in eliminating safety or
somehow rolling back the health and protection in any of their
complaints on regulations even once?

Mr. JORDAN. Not even once, Mr. Chairman. In fact, as you well
know and as I am sure our witnesses will testify to today, employ-
ers are focused on safety because they understand the value that
their employees bring to their business, and the value and quality
that they add to their product or to their service. So they get that
simple fact. It is unfortunate that some in government don’t under-
stand that basic phenomenon.

Mr. DESJARLAIS. Would the gentleman yield?

Mr. JORDAN. I would be happy to yield to the gentleman from
Tennessee.

Mr. DESJARLAIS. Because I like simple math, there was an obser-
vation made about the fairness of the folks that were pro-regula-
tion, anti-regulation in terms of witnesses. I think we had 170 or
so witnesses that were here that complained about regulations and
17 who were in favor of regulations. In my job creators tour around
Tennessee’s Fourth, I went to about 40 businesses and I was sit-
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ting there going through my head, and these were businesses that
had unions and otherwise. Only four did not complain about regu-
lations. From my simple math, that is 10 percent, so I think maybe
the proportion of witnesses in this case happened to work out fine.

I yield back.

Mr. JORDAN. I thank the gentleman for his point and yield back
to the Chairman.

Chairman IssA. I thank the Chairman.

Does anyone else seek recognition?

[No response.]

Chairman IssA. With that, we will now introduce our esteemed
panel.

We would like to welcome Mr. Paul Yarossi. He is President of
HNTB Holdings, Ltd. in New York, New York City. He has been
testifying on behalf of the American Road & Transportation Build-
ers Association. I think that was one of the groups that we asked
if there were impediments to job creation.

Mr. Jim Hamby is Chief Executive Officer of Vision Bank in Ada,
Oklahoma, a place I was fairly near not too long ago, like this past
weekend, meeting with job creators.

Mr. Billy Pirkle is Senior Director of Environmental Health and
Safety of Crop Production Services, Inc. in Loveland, Colorado. He
is testifying on behalf of the Agricultural Retailers Association.

Mr. Howard Williams is Vice President & General Manager of
Construction Specialties, Inc. in Muncy, Pennsylvania.

Mr. Steve Russell is Vice President of Plastics Division of the
American Chemistry Council here in Washington, DC, one of the
organizations we often go to for facts and figures on industry.

And Mr. Barry Rutenberg is the owner of Barry Rutenberg & As-
sociates, Inc. in Gainesville, Florida. He is testifying on behalf of
the National Association of Home Builders.

Pursuant to our rules, I would ask you all to rise, raise your
right hand to be sworn.

Do you solemnly swear or affirm the testimony you are about to
give will be the truth, the whole truth?

[Witnesses respond in the affirmative.]

Chairman IssA. Let the record reflect that all witnesses an-
swered in the affirmative.

Please be seated.

Now, thanks to C—SPAN, every time I say this I get to smile, be-
cause you all know how this works. There are lights in front of you.
It will be a countdown clock. They are going to go green, yellow,
red. When they are green, say anything you want to say, whether
it is included in your prepared statement or not. When it turns yel-
low, the way Mr. Lankford probably would describe it, hurry up
and don’t get caught underneath the red light in the intersection.
When it gets to red, if you haven’t finished up, please go to that
last page where you say, in summation, and make it short. It is a
large panel today. We are very happy to have all of you, but we
would like to get to the questions on both sides of the aisle.

Mr. Yarossi.
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WITNESSES STATEMENTS

STATEMENT OF PAUL A. YAROSSI

Mr. Yarossl. Thank you. Chairman Issa, Ranking Member
Cummings, members of the Subcommittee, I am Paul Yarossi,
President of HNTB Holdings. I am here today representing the
American Road & Transportation Builders Association.

ARTBA, now in its 110th year of service, represents all sorts of
U.S. transportation construction industry, all the sectors which
sustain more than 2.2 million American jobs. ARTBA recognizes
federal regulations play a vital role in the fabric of our society. In
the transportation area they provide a sense of predictability and
ensure a balance between meeting our Nation’s mobility needs and
protecting the public interest.

We commend Congress that acted in a bipartisan manner to im-
prove the transportation project delivery process by cutting red
tape in the recently enacted transportation bill. However, in other
areas federal regulations hinder, rather than help, achieve the bal-
ance that we need.

One of these instances is the recently enacted federal rules gov-
erning the hours of service for commercial truck drivers may work.
These rules are designated to ensure long-haul drivers do not drive
to the point of exhaustion by spending too much time on the road.

Transportation construction industry drivers are not long-haul
operators who consistently spend many consecutive hours on the
road on a given day. Generally, transportation construction indus-
try commercial drivers do not operate in the manner that leads to
concerns over fatigue.

At the same time, transportation project owners, the driving pub-
lic, and commercial shippers expect contractors to build projects in
a timely and efficient manner, with minimum disruption to traffic.

In addition, the industry is also using innovative techniques to
replace a bridge or a roadway, working attentively, in a con-
centrated period of time, like over a single weekend. This situation
is a prime example of applying a one size fits all regulatory ap-
proach. While windows of 10 to 11 hours of drive time and 13 to
16 hours of on-duty time may seem adequate in other cases, in fact
those limitations can disrupt the efficient deployment of profes-
sionals and resources on construction job sites without a dem-
onstrated increase in safety. Further increased costs would other-
wise support capital and personal expansions.

Another area of concern for our group is EPA’s draft guidance
that would greatly expand the reach of the Clean Water Act. In
this undertaking, EPA is proposing a significant expansion of the
federal jurisdiction over wetlands, and doing so in a manner that
bypasses the opportunity for my industry and other affected inter-
ests to provide input.

Chief among our substantive concerns with this proposal is road-
side ditches, which would be subject to federal wetlands require-
ment. This is both unnecessary and potentially damaging to the
transportation construction industry. Virtually every road or road-
way improvement project in the U.S. has a ditch associated with
it. As such, the EPA plan could provide that agency with an ap-
proval role in most, if not all, future roadway improvements.
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Not withstanding the lack of viability of such a plan, it would in-
ject major uncertainty in delays and the delivery of transportation
benefits. If members of my industry are stuck in a continuing lab-
yrinth of bureaucratic wetland approvals, they will be unable to
make decisions about allocating existing personnel, let alone future
hires.

Chairman Mica and other leaders of the Transportation Infra-
structure Committee have introduced a measure which would stop
the EPA proposal. We urge members of this Committee to support
that legislation.

Finally, EPA has indicated evaluating whether or not to regulate
coal ash as a hazardous substance. Coal ash is commonly used in
material such as concrete, which is a key component of transpor-
tation infrastructure improvements. Further, EPA has routinely
noted the benefits of recycled coal ash in the transportation arena
and its safety. Reversing course and designating coal ash as a haz-
ardous material would remove the valuable tool of my industry’s ef-
forts to create efficient U.S. transportation network at the lowest
possible cost. Our study has found that that will cost our industry
more than $104 billion over the next 20 years.

Mr. Chairman, Ranking Member Cummings, ARTBA deeply ap-
preciates this opportunity to present testimony to you on this im-
portant issue. I look forward to answering any questions you have.

[Prepared statement of Mr. Yarossi follows:]
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My name is Paul Yarossi. Iam the president of HNTB Holdings, Ltd, a national planning and
design firm that has helped create our nations infrastructure network for nearly 100 years.
Chairman Issa and Ranking Member Cummings, thank you for holding today’s hearing to
examine regulatory impediments to job creation and for inviting the American Road and
Transportation Builders Association (ARTBA), for which I currently serve as Chairman, to
participate.

ARTBA, now in its 110" year of service, provides federal representation for more than 5,000
members from all sectors of the U.S. transportation construction industry. ARTBA’s
membership includes private firms and organizations as well as public agencies that own, plan,
design, supply and construct transportation projects throughout the country. Our industry
generates more than $200 billion annually in U.S. economic activity and sustains more than 2.2
million American jobs.

ARTBA members must directly navigate the federal regulatory process to deliver transportation
improvements. As such, they have first-hand knowledge about specific regulatory burdens that
can and should be alleviated. We have raised many of these issues directly with the U.S.
Department of Transportation (DOT) and the U.S. Environmental Protection Agency (EPA).
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ARTBA recognizes that regulations play a vital role in the transportation review and approval
process. They provide a sense of predictability and ensure a balance between meeting our
nation’s transportation needs and protecting vital environmental resources. However, there are
areas where regulations have become overbroad and hinder, rather than a help to achieving this
balance.

According to a report by the U.S. Government Accountability Office (GAO), as many as 200
major steps are involved in developing a transportation project from the identification of the
project need to the start of construction. The same report also shows it typically takes between
nine and 19 years to plan, gain approval of, and construct a new major federally-funded highway
project. This process involves dozens of overlapping state and federal laws, including: the
National Environmental Policy Act (NEPA); state NEPA equivalents; wetland permits;
endangered species implementation; and clean air conformity. This unacceptable delay in
delivering transportation improvements was a major focus of the recently enacted surface
transportation bill. However, there are further steps that can be taken to lighten the regulation
load to improve project delivery times and reduce costs to the public and private sectors,

In an effort to assist the Committee on Oversight and Government Reform with its examination,
ARTBA would recommend focusing on the following areas in an effort to restore a proper
balance between regulation and job creation:

» Hours of Service Rules for Commercial Motor Vehicle Operators: (49 CFR Parts
385, 386, 390, and 395): Throughout various Federal Motor Carrier Safety
Administration (FMCSA) comment periods (starting in 2000) addressing the hours of
service rule for commercial motor vehicle operators, ARTBA has argued the revised rule
should not apply to drivers in the transportation construction industry. In the most recent
rulemaking, FMCSA proposed to revise these regulations again, but without
contemplating an exemption for the transportation construction industry. In comments
submitted to FMCSA and at the present time, ARTBA believes the rationale for this
exemption remains strong and worthy of the agency’s consideration. The effect would be
increased efficiency in the construction of transportation improvement projects, while
still preserving the safety of all involved.

Transportation construction industry drivers are not long-haul operators who consistently
spend many consecutive hours on the road in a given day. They are short-haul drivers
who typically travel less than 20 miles one way. Many of our drivers spend substantial
amounts of time off the road during the work day, loading and unloading materials or
equipment, which allows for short breaks. Others may be responsible for positioning a
piece of mobile equipment at the beginning of the work day, but may not be back behind
the wheel until day’s end. As such, their daily drive time may be minimal. Generally,
transportation construction industry commercial drivers do not operate in a manner that
leads to concerns over fatigue, which is are the focus of the hours of service rule.
Further, we are unaware of any conclusive data to demonstrate that driver fatigue and
ancillary health issues are a significant problem in our industry.

Moreover, transportation project owners, the driving public and commercial shippers are
expecting more timeliness and efficiency in the delivery of needed transportation
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improvements, as well as less disruption to traffic. Transportation construction firms will
often work very long hours to complete these projects expeditiously, especially in regions
of the country where seasonal weather is a factor. While windows of 10-11 hours of
drive time and 13-16 hours of on-duty time may seem adequate, in fact they often disrupt
the efficient deployment of professionals and resources on the construction job site,
without a demonstrable increase in safety. Ultimately, this is an example of two areas of
federal policy—hours of service as administered by FMCSA and accelerated
transportation project delivery as promoted by other agencies at U.S. DOT—that are
simply in direct conflict.

In recent years, the transportation construction industry and many public-sector
transportation agencies have been eager partners in utilizing accelerated construction
techniques to increase efficiency, maximize the safety of motorists and workers, and
minimize the inconvenience to the traveling public. This often involves total closure of a
bridge or stretch of highway so the contractor can undertake an intense effort to replace
or renovate it within a very short time frame—sometimes over a single weekend. In
recent years, we have seen numerous safe, swift, inovative and high-profile examples of
these techniques, acclaimed by public agencies, elected officials, the media and the
general public alike. Similarly, natural or man-made disasters may require contractors to
be extremely resourceful under even more chatlenging time frames, in order for them to
repair or replace critical infrastructure assets that have been damaged.

The industry is proud to be at the cutting edge of these emerging techniques. However,
in these circumstances, the hours of service rule makes the job more difficult by limiting
the availability of certain key personnel (none of whom are long-haul truck drivers) to
discharge job duties refating to commercial motor vehicles. The rule may also disrupt the
timely delivery of materials to the construction site. For these reasons, the rule may
increase the project’s cost {in terms of additional personnel required) without a requisite
enhancement of safety for all concerned.

Therefore, ARTBA continues to push for an exemption relating to the drive-time and on-
duty limits for transportation construction industry drivers. Any standard tailored for the
transportation construction industry should be based on clear facts that establish the
degree to which—if at all—fatigue for these drivers is a factor that could threaten safety
on the nation’s roadways.

It should be noted that other classes of industries are exempt from the general rule or
enjoy certain exceptions, including agriculture and, as we were reminded over the recent
holiday, members of the American Pyrotechnics Association involved in transporting
explosives for Fourth of July fireworks shows. One would think that, as a national public
policy goal, the improved efficiency in the delivery of transportation improvements
would rank at least as high as the successful staging of holiday fireworks displays.

A transportation construction industry exemption could be fashioned in a similar manner
to those affecting other specific industries, as described. Moreover, the existing rule
includes a 24-hour restart provision (as opposed to 34 hours under the general rule) for
commercial motor vehicle drivers of construction materials and equipment. Therefore,
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the rule already contemplates a unique place for our industry and it would be possible to
carefully craft a wider, viable exemption in a similar vein. Such an exemption would
address drive time and on-duty limits for our sector while preserving safety.

EPA Proposed Guidance on Clean Water Act Jurisdiction: One of the main reasons
for the success of the federal Clean Water Act (CWA) over the past 35 years is the Act’s

clear recognition of a partnership between the federal and state levels of government in the
area of protecting water resources. The lines of federal and state responsibility are set forth
in Section 101(b) of the CWA:

“It is the policy of Congress to recognize, preserve, and protect the
primary responsibilities of States to prevent, reduce, and eliminate
pollution, to plan the development and use (including restoration,
preservation and enhancement) of land and water resources...”"

This structure of shared responsibility between federal and state governments allows states
the essential flexibility they need to protect truly ecologically important and environmentally
sensitive areas within their borders while, at the same time, make necessary improvements to
their transportation infrastructure. The success of the federal-state partnership is backed by
dramatic results. Prior to the inception of the CWA, from the 1950s to the 1970s, an average
of 458,000 acres of wetlands were lost each year. Subsequent to the CWA's passage, from
1986-1997, the loss rate declined to 58,600 acres per year and between 1998-2004 overall
wetland areas increased at a rate of 32,000 acres per year.”

ARTBA supports the reasonable protection of environmentally sensitive wetlands with
policies balancing preservation, economic realities, and public mobility requirements. Much
of the current debate over federal jurisdiction, however, involves overly broad and
ambiguous definitions of “wetlands.”® This ambiguity is frequently used by anti-growth
groups to stop desperately needed transportation improvements. For this reason, ARTBA
has, and continues to, work towards a definition of “wetlands™ that would be easily
recognizable to both landowners and transportation planners and is consistent with the
original scope of the CWA’s jurisdiction. As an example of this, ARTBA recommends
defining a “wetland” as follows: “If a land area is saturated with water at the surface during
the normal growing season, has hydric soil and supports aquatic-type vegetation, it is a
functioning wetland.”

The EPA and Corps decision to issue draft guidance May 2, 2011 on this topic as opposed to
a formal rulemaking runs contrary to the express aforementioned views of the U.S. Supreme
Court. The guidance process shortcuts critical rulemaking requirements, such as: including a
response to public comments; providing a rationale and factual basis for agency decision; and
producing a final decision that can be judicially reviewed. Put simply, the matter of CWA
jurisdiction is too important to be handled through the guidance process. It does not offer the

'CWA §101(b).

2 Draft 2007 Report on the Environment: Science, USEPA, May 2007, available at
http://cfpub.epa.gov/ncea/cfin/recordisplay.cfin?deid==140917

3 Many states define wetlands as well other types of water resources and prescribe regulatory regimes that are

appropriate to each. The federal government tries a one-size fits all approach essentially requiring water resources

viewed by states as not being wetlands to be regulated as if they were wetlands under federal Jaw,

4
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regulated community sufficient protection, nor will it solicit the information necessary to be
able to properly inform agency decision making.

The guidance expands the universe of waters that will be considered “traditional navigable
waters” by including for the first time ever, waters that support one-time recreational use. In
addition, the guidance gives new and expanded regulatory status to “interstate waters,”
equating them with traditional navigable waters. Further, the guidance makes it easier to find
jurisdiction for adjacent wetlands, tributaries and other waters. All of this results in an
unprecedented expansion of CWA jurisdiction that is wholly inappropriate for a guidance
document. If this level of CWA expansion is truly what EPA and the Corps desire, it should
be done through the regulatory process or, alternatively, the agencies should approach
Congress and ask for their authority to be expanded.

ARTBA is particularly concerned with the treatment of ditches by the guidance. Roadside
ditches are an essential part of any transportation project and contribute to the public health
and safety of the nation by dispersing water from roadways. The current regulations say
nothing about ditches, but the guidance regulates all roadside ditches that have a channel,
have an ordinary high water mark, and can meet one of five characteristics.

In addition, the guidance creates a completely new concept of allowing for “aggregation” of
the contributions of all similar waters “within an entire watershed,” making it far easier to
establish a significant nexus between these small intrastate waters and newly expanded roster
of traditional navigable waters. This novel concept results in a blanket jurisdictional
determination for an entire class of waters within an entire watershed. Such an interpretation
of jurisdiction will literally leave no transportation project untouched from federal
jurisdiction regardiess of its location, as there is no area in the United States not linked to at
least one watershed.

One method of establishing clarity would be to develop a classification system for wetlands
based on their ecological value. This would allow increased protection for the most valuable
wetlands while also creating flexibility for projects impacting wetlands that are considered to
have little or no value. Also, there should be a “de minimis™ level of impacts defined which
would not require any permitting process to encompass instances where impacts to wetlands
are so minor that they do not have any ecological effect. A “de-minimis” standard for
impacts would be particularly helpful for transportation projects and allow projects to avoid
being delayed by minimal impacts to areas which are non-environmentally sensitive areas.

EPA National Ambient Air Quality Standards (NAAQS):

The stated goal of the U.S. EPA’s National Ambient Air Quality Standards (NAAQS) is
in part to improve public health. This is a commendable objective and one shared by
ARTBA. EPA, however, must be cognizant of the impact more stringent NAAQS would
have on other federal initiatives. Nearly 32,000 people die on U.S. highways each vear
and many federally-funded highway improvements are designed specifically to address
safety issues. Imposing stricter NAAQS that threaten future highway improvements
could be counterproductive fo improving public health. As such, EPA’s recent
recommendation to tighten PM standards ipnores one public health threat and favors
another.
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When considering the NAAQS, and any possible changes, it is important to note the
EPA’s own reports have consistently indicated an overall decline in emissions over the
past 30 vears. Any tightening of the NAAQS by the EPA would greatly increase the
stringency of regulation at a time when existing standards are already resulting in
noticeable progress. According to the EPA’s own data, since 1980, gross domestic
product increased by 127 percent, vehicle miles travelled increased by 96 percent,
population increased by 36 percent and energy consumption increased by 19 percent.
Indeed, since 1980, the overall amount of aggregate emissions, has decreased by 67
percent®. This continuing improvement indicates the current regulations are having their
desired effect.

Today’s average motor vehicle produces 80 to 90 percent less emissions than it did in
1967.° Clearly, the transportation sector is playing a major role in reducing emissions
and is continuing to take steps, independent of the NAAQS, to build on this success by
further reducing all forms of air pollution. As better motor vehicle and fuel technologies
develop, vehicle emissions will continue to decrease, even as automobile usage increases.

[lustrating this point, major automobile manufacturers announced in 2005 a new
generation of vehicles that will be 99 percent cleaner than vehicles produced 30 years
ago. This reduction in emissions comes from a four-part strategy that includes cleaning
up the fuel as it goes into the vehicle, burning the fuel more precisely in the engine,
removing undesirable emissions with a catalyst, and monitoring all of these systems to
ensure minimal emission levels. As these and other new technologies are integrated into
both on and off road vehicles, emissions levels in all areas should continue to decline.

Moreover, counties need some sense of predictability in order to develop long-range
transportation plans to most effectively achieve emissions reduction. Adding new layers
of requirements on top of existing standards that have not been fully implemented
complicates these efforts. Specifically, existing projects deemed to be in compliance
with the Clean Air Act (CAA) when first undertaken could be thrown out of compliance
once new standards are approved, exposing these projects to costly, time-consuming
litigation.

To fully understand the effects of increasing the NAAQS on the transportation sector and
the problems counties face when the standards are tightened, the transportation
conformity process as a whole also needs to be examined. The problem with the existing
conformity process is caused by the fact that some have tried to turn conformity into an
exact science, when it is not. Rather, conformity findings are based on assumptions and
“modeling of future events,” not often reflecting reality. Very few conformity lapses
occur because a region has a major clean air problem. They occur because one of the
parties involved cannot meet a particular deadline. Thus, the conformity process has
become a top-heavy bureaucratic exercise that puts more emphasis on “crossing the t’s

* U.S. EPA, Comparison of Growth Areas and Emissions, 1980-2010, available at:
htip://www.epa.gov/airtrends/aqtrends. html#comparison. The six principal or “criteria” air pollutants referred to by
the EPA are nitrogen dioxide, ozone, sulfur dioxide, particulate matter, carbon monoxide and lead.

® United States Department of Transportation, “Transportation Air Quality Selected Facts and Figures.” (1999).
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and dotting the i’s” than on engaging the public in true transportation planning that is
good for the environment and the mobility of a region’s population.

The problems with the conformity process are amplified by transportation plans and the
State Implementation Plans (SIPs) with which they are intended to conform often being
out of sync with one another. Largely, this is due to transportation plans having very
long planning horizons requiring frequent updates, while most air quality plans have very
short planning horizons and are updated infrequently. As a result, many of the planning
assumptions used for conformity determinations of transportation plans and programs are
not consistent with the assumptions used in the air quality planning process to establish
emissions budgets and determine appropriate control measures.

In other words, because transportation plans must use the most recent air quality data, a
perceived increase in emissions and possible conformity lapse can occur simply because
the numbers of models relied on in the transportation plan differ from those in the air
quality plan—not because an area’s air quality has changed. The more EPA changes the
NAAQS, the greater the conformity problems become. Changes in the NAAQS, ona
completely different timeline than conformity schedules, can set off a chain reaction
forcing counties to re-examine deadlines that had been set years prior and result in
significant additional regulatory requirements. These types of complications need to be
weighed against the potential gains of increasing air quality standards.

ARTBA is also concerned by EPA’s proposal to place air quality monitors in “near
roadway” locations. The monitors, which determine CAA compliance for counties, must
be placed in areas where they can get a reading indicative of emissions levels for the area
as a whole. Emissions are naturally going to be higher in some areas of a county and
lower in others. For example, a monitor placed by the side of a well-travelled highway is
most likely going to get a higher reading for emissions than one placed by a little used
residential street. Also, when taking readings from air quality monitors, it should be
realized the monitors cannot account for the aforementioned emissions reductions due to
take place in the near future, such as reductions from newer, cleaner trucks and busses
coming on-line. Thus, even if there is a violation, the steps to remedy may already be
underway.

A major key to further emissions reductions is to deal directly with traffic congestion.
Additional emissions reductions from the transportation sector will be achieved by
relieving congestion through greater production of transportation improvements across all
modal sectors. Vehicles operating at highway speeds unimpeded by congestion are far
more efficient—and therefore generally emit far less—than vehicles caught in stop-and-
go traffic. Thus, the worse traffic congestion becomes, the worse the emissions from on-
road vehicles will be.

The simple fact is that if America is to meet its mobility and environmental challenges
during this century, we must invest in a host of transportation solutions, including new
capacity for both highways and mass transit systems. And not create a false choice
between needed investments in both areas.
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Unfortunately, traffic congestion has grown drastically during the past quarter-century, as
vehicle travel has greatly outpaced new highway capacity, which has only increased six
percent in the last 30 years. Failure to alleviate congested areas already produces specific
bottlenecks that cause 50 percent of total congestion on the nation’s freeways. In 2004, a
study of the nation’s most severely congested highways highlighted the reality that
significant reductions in emissions require a reduction in vehicle time traveled, not
vehicle miles traveled. The study concluded that modest improvements to traffic flow at
233 bottlenecks would reduce carbon dioxide emissions by as much as 77 percent and
conserve more than 40 billion gallons of fuel over a 20-year period.® These fuel savings
translate directly into lower emissions.

While the proponents of a modal conflict will argue the solution to this national dilemma
is to get people out of their cars, there is no evidence that this approach is either
achievable or even desired by the American public. The preferred alternative should be
to advance all modes of transportation improvement. In a nation as large as ours,
different areas will require different transportation strategies.

Certainly new roadway capacity is not a viable solution in some communities, but for
others it is appropriate. Given the nation’s vast transportation challenges, federal policy
should not constrain potential solutions available to communities. To do so would have
serious economic consequences. For example, the truck traffic statistics cited earlier do
not represent discretionary decisions—the fact of the matter is that for certain products,
locations and time schedules, frequent shipments by truck are the only feasible
alternative.

The implementation of ever-tightening standards will hamper the nation’s abilities to
both preserve and improve its transportation infrastructure. In the future, when NAAQS
are examined, retention of the current standards should always be presented as a viable
option. This would enable the nation to continue to make progress towards cleaner air
while at the same time continue to pursue desperately needed transportation
improvements vital to our economy, public health and safety.

EPA Potential Regulation of Coal Ash: ARTBA members routinely use coal ash to
produce concrete, an essential material in transportation improvement projects. Non-
hazardous forms of asbestos are also commonly used in roads and other transportation
projects. Therefore, the June 21, 2010 proposed rule regarding the disposal of coal ash
and its potential classification as a hazardous material are alarming to the transportation
construction industry.

The transportation sector’s use of coal ash is truly an environmental success story.
According to EPA’s own data, coal ash accounts for between 15 and 30 percent of the

¢ Unclogging America’s Arteries, Effective Relief for Highway, Cambridge Systematics, Inc., (February 2004)

available at:
http://trpc.org/regionalplanning/transportation/projects/Documents/Smart%20Corridors/americanuseralliancestudy.

pdf.
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cement in concrete. Further, EPA has noted using coal ash at this level results in annual
greenhouse gas reductions in concrete production of between 12.5 and 25 million tons
and an annual reduction in oil consumption of between 26.8 and 53.6 million barrels.
Also, EPA has stated coal ash “generally makes eoncrete stronger and more durable,”
which “reduc[es] the need for future cement manufacturing and corresponding avoided
emissions and energy use.”

In 2008 alone, more than 12.5 million tons of coal ash was used in the production of
concrete. Perhaps the most recognizable use is in Minnesota, where coal-ash was used in
the concrete for the new [-35 bridge replacement.

In more general terms, EPA properly acknowledged the use of coal ash “an important
function in road building, replacing material that would otherwise need to be replaced
such as aggregate or clay.” EPA also acknowledged in many cases coal ash use leads to
“better road performance.” In terms of safety, EPA has stated coal ash is used to “replace
fine aggregate that would otherwise need to be used to prevent skidding.” Thus, with
respect to both specific and general benefits, coal ash is a significant asset for both the
production and maintenance of transportation improvements.

In order to preserve all of the attributes recycled coal ash has provided to the
transportation sector and the environment, EPA should be prohibited from regulating coal
ash as a “hazardous waste.” On at least four separate occasions in 1988, 1993, 1999 and
2000 EPA has found coal ash did not warrant regulation as a “hazardous waste.” There
has been no new scientific information since the last time this issue was broached to
warrant reaching a different conclusion now.

Every element of the transportation construction process, from the suppliers of concrete
to the contractors who handle construction materials would be affected by the stigma of a
“hazardous waste” label for coal ash. Specifically, because of the increased expense of
handling a *“hazardous waste,” the producers of coal ash would be resistant to continue
providing i to concrete manufacturers,

Another potentially unintended consequence of categorizing coal ash as a “hazardous
substance” would be the invalidation of already existing guidance on coal ash use.
Specifically, EPA, FHWA and the U.S. Department of Energy collaborated with the
regulated community in 2005 to craft guidance on the appropriate use of coal ash in
highway construction. This guidance has contributed to all of the aforementioned
benefits from coal ash use. A reclassification of coal ash as a “hazardous substance” will
undercut this guidance, as it was not designed to address “hazardous substances,” and
leave the regulated community without any direction in coal ash use.

As further evidence of the importance of coal ash to the nation’s transportation
infrastructure, ARTBA released a study late last year entitled “The Economic Impacts of
Prohibiting Coal Fly Ash Use in Transportation Infrastructure Construction.” The study
congludes the cost to build roads, runways and bridges would increase by an estimated
$104.6 billion over the next 20 vears if coal fly ash is no longer available as a
transportation construction building material.
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This breaks down to a $5.23 billion annual direct cost, including a $2.5 billion increase in
the price of materials and an additional $2.73 billion in pavement and bridge repair work
due to the shorter pavement and service life of other portland cement blends. To put this
$5.23 billion figure in perspective. it is almost $2 billion per year more than the federal
government currently invests in the Airport Improvement Program and about 13 percent
of the federal government’s annual total annual aid to the states for highway and bridge

improvements.

The ARTBA study also explores how states would have to forego the potential additional
benefits and savings of as much as $65.4 billion over 20 vears derived from using fly ash
in new, high performance concrete pavements.

The ARTBA study’s analysis utilized bid tab data from 48 states and Washington, D.C.,
collected and organized by Oman Systems, Inc., in Nashville, Tenn. The same data are
used by the Federal Highway Administration (FHWA) to calculate the National Highway
Construction Cost Index. It also used transportation construction market data from the
U.S. Census Bureau, FHWA"s National Bridge Inventory and Highway Performance
Monitoring System and conducted extensive surveys and personal interviews with state
transportation department officials and fly ash supply company executives to determine
state market shares and penetrations.

EPA should not be permitted to unnecessarily increase the cost of sorely needed
transportation improvements by designating coal ash as a “hazardous substance.”

It should be noted that the Committee’s examination of regulatory burdens is particularly well-
timed as it coincides with the recent completion of the long-overdue reauthorization of the
federal surface transportation program. Members of both parties have termed the new law as a
“jobs bill.” Allowing this much needed legislation to be followed by continued implementation
of overly burdensome federal regulations is at best two steps forward and one step back,
Providing resources and important policy reforms to help states advance critical transportation
improvements while making it more difficult for transportation projects to move forward actually
undermines the goal behind the surface transportation bill.

It is ironic that members of both chambers and parties have made streamlining the environmental
review and approval process for transportation projects a priority of the transportation bill yet
few talk about how excessive regulatory burdens can disrupt the very process they are trying to
make more effective. Essentially, while any streamlining reforms in the reauthorization bill
could save years during the project delivery process, each of the regulations highlighted today
could severely restrict the opportunities states have to take advantage of these reforms.

ARTBA thanks the Committee on Oversight and Government Reform for initiating this
examination of regulatory issues negatively impacting jobs and the economy. We stand ready to
assist the Committee in continuing to ensure federal regulations operate in the most effective,
least burdensome manner to achieve their stated goals.
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Chairman IssA. Thank you.
Mr. Hamby.

STATEMENT OF JIM HAMBY

Mr. HAMBY. Chairman Issa, Ranking Member Cummings, Con-
gressman Lankford, and members of the Committee, I want to
thank you for allowing me to speak today. I am the President and
Chief Executive Officer of Vision Bank in Ada, Oklahoma, and it
is a community bank. I want to thank you for inviting me to tes-
tify, and I want to thank this Committee for its willingness to ad-
dress the issues of how regulatory red tape is impending job cre-
ation.

Like most community banks, Vision Bank is deeply involved in
every aspect of the communities we serve. We have been helping
our small business partners grow now for over 100 years. These in-
clude businesses, farmers, ranchers, oil and gas companies, Indian
tribes, doctors, hospitals, and anything that walks in the door. We
have helped create thousands of jobs and we sponsor a lot of
things, some of which are right now we are doing a financial lit-
eracy program for students in 13 high schools in our district, where
we are providing financial literacy training for each one of those
and helping them meet curriculum requirements so they will be
productive citizens.

We also donated over $420,000 last year to assist local charity
groups and organizations, and this equals about 8 percent of our
income.

These accomplishments are the essence of what a community
bank does, and I am very proud to be a community banker.

Vision Bank is also a small business, and we can’t lose sight of
that. We are locally owned and we employ more than 200 people,
all of which have great futures. We provide health care, life insur-
ance, health benefits, retirement plans, and we are really a family.
Most small businesses are.

Community banks like mine pride themselves on being quick to
adapt. But at some point it gets very hard to handle it. We under-
stand the need for regulations to protect the safety and soundness
of our bank. We understand regulations that protect the consumer.
And we are in favor of those regulations. We are the highest regu-
lated industry in the world and we need a lot of regulations. We
agree that our customers should be protected. To do this, regula-
tions are a large part of our business.

But we are now facing 10 times the number of rules than we did
just 10 years ago. Fifty of these rules were new in the two years
before Dodd-Frank, and with Dodd-Frank there are now 4,000
pages of proposed rules and more than 4,000 pages of final rules.

The new laws and regulations might be manageable by them-
selves, but we are dying a death of a thousand paper cuts. Wave
after wave of new rules, one on top of another, are overwhelming
many small community banks and making it harder for us to do
what we do best, which is meet the credit needs of our local com-
munities.

I am going to give you a few staggering statistics.

At Vision Bank our compliance costs have increased $1.4 million
in the last three years, and those are hard numbers. That rep-
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resents a 29 percent decrease in our profits. That means 29 percent
less taxes; that means 29 percent less in capital formation, which
helps support lending.

This includes more than the cost of hiring and training of new
compliance personnel and systems; it also includes something that
you cannot quantify, and that is the lost opportunities that result
when money that would normally be devoted to making loans to
consumers and small businesses is, instead, spent on outside con-
sultants, lawyers and so forth; not to mention the fact that it
causes us to take our eye off the ball and spend most of our time
trying to comply with new regulations, instead of getting out and
meeting the customer.

The more resources we devote to regulatory compliance, the
fewer resources we have to meet our communities. Every dollar
spent on regulatory compliance means as many as $10 less avail-
able for creditworthy borrowers. Less credit means businesses can’t
grow and create jobs. As a result, local economies suffer and the
national economy suffers as well.

One example of unnecessary compliance burden, and it is a small
example, is the outdated requirement that ATMs include potential
fee notices on the screen and on the machine itself. Originally, you
couldn’t put it on the screen, so the law said to put it on the ma-
chine. Well, the main contribution of this rule today is to encourage
frivolous lawsuits and to force banks to spend valuable time and
resources scurrying around, updating all of our ATMs to make sure
that fee notification stickers haven’t been removed by vandals, even
though the screen discloses what the fees are and asks you if you
want to proceed or not.

I am grateful that the House, last week, passed legislation to re-
move this duplicative requirement. It is a minor one.

Another example is the requirement that banks renotify cus-
tomers of their privacy policies every year if a bank hasn’t made
any changes to their policies. I can understand if you are changing
policies with them, but when you are not, it is a large expense and
it takes a lot of money.

Under Dodd-Frank, the proposed qualified mortgage exemption,
on the ability to repay rules are unnecessary, complicated, and it
is potential to make it much more costly for banks, especially small
banks, to make loans. The QM exception alone could force banks
to deny loans to creditworthy customers.

Likewise, provisions on municipal advisers is problematic in
itself and would limit the important services the banks provide in
municipalities.

As regulatory burdens like these increase, banks like mine find
it hard to meet the needs of our local communities. I am really wor-
ried about the health of small banks. The average bank is $165
million. the average community bank. Our profits of $550 million
were decreased by 30 percent. I would imagine, likewise, theirs
were decreased 40 to 50 percent.

If this trend continues, they are also companies; they have share-
holders. My fear is that shareholders look at the profitability of it
and the future of it, and they tell them it is time to sell. And when
a small town loses its community bank with its local ownership,
that is a tragedy.
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Thank you for the opportunity to testify, and I would be happy
to answer any questions.
[Prepared statement of Mr. Hamby follows:]
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Chairman Issa, Ranking Member Cummings, and members of the Committee, my name is Jim
Hamby. Tam President and Chief Executive Officer of Vision Bank in Ada, Oklahoma. Vision
Bank is a locally-owned bank that was chartered in Indian Territory in 1901. We are now a $550
million bank with six bank branches in five communities and we employ 200 people. T am thankful
for the opportunity to present my views on how regulatory impediments are making it difficult for

banks like mine to help the job creators in our local communities get our economy back on track.

1 appreciate the Committee taking the time to look at the important topic of how job creators
like banks are buried by red tape. In our case, the cumulative impact of the last few years of new
regulations threatens to undermine the community bank model. Banks certainly appreciate the
importance of regulations that are designed to protect the safety and soundness of our institutions
and the interests of our customers. And we recognize that there will always be regulations that
control our business. But the reaction to the financial crisis has layered regulation upon regulation,
doing little to improve safety and soundness and, instead, handicapping our ability to serve our

communities.

Like many banks around the country, my bank is intensely focused on building and
maintaining long-term relationships with our customers. We have to have this long-term view
because we plan to be here for a very long time, and that requires us to provide the financial
services that will keep our communities strong and growing. We cannot be successful without such

a long-term philosophy and without treating our custormers fairly.

I am proud to say that Vision Bank is approaching 112 years of service in Oklahoma. Our
success has always been closely linked to the success of the communities we serve, and we are very

proud of our relationships with them. They are, after all, our friends and neighbors,
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Vision Bank, like most community banks, is deeply involved in every aspect of its community.
In each community we serve we have a student board of directors that gets detailed training on bank
management and products. We sponsor the local university's “Presidential Leadership Class™ and
teach a personal finance course in thirteen schools within our area. In addition, we spent and
donated over $420,000 (8% of earnings) last year to assist local groups. This is what a community

bank does.

A bank’s presence is a symbol of hope, a vote of confidence in a town’s future. When a bank
sets down roots, communities thrive. We strongly believe that our communities cannot reach their
full potential without the local presence of a bank - a bank that understands the financial and credit

needs of its citizens, businesses, and government.

That is why it is particularly frustrating to me, and I'm sure to most other community bankers,
that we end up being punished for the actions taken by others. We never made an exotic mortgage
loan, changed our underwriting standards, or took excessive risks. We had nothing to do with the
events that led to the financial crisis and are as much victims of the devastation as the rest of the
economy. We are the survivors of the problems, yet we are the ones that pay the price for the mess

that others created.

During the last decade, the regulatory burden for community banks has multiplied tenfold, with
more than 50 new rules in the two years before Dodd~-Frank. And with Dodd-Frank alone, there are
roughly 3,900 pages of proposed regulations and more than 3,600 pages of final regulations (as of
April 13). It is frightening to consider that we are only a quarter of the way through the more than

400 rules that must be promulgated under this new law.

Community banks like mine pride themselves on being agile and quick to adapt to changing
environments. Yet there is a tipping point beyond which even the most nimble community banks
will find it impossible to compete. New laws or regulations might be manageable in isolation, but

wave after wave, one on top of another, will undoubtedly overrun many community banks.

The calculus is fairly simple; more regulation means more resources devoted to regulatory
compliance, and the more resources we devote to regulatory compliance, the fewer resources we
can dedicate to doing what banks do best — meeting the credit needs of our local communities.
Every dollar spent on regulatory compliance means as many as ten fewer dollars available for
creditworthy borrowers. Less credit in turn means businesses can’t grow and create new jobs. Asa

result, local economies suffer and the national economy suffers along with them.
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Congress must be vigilant in overseeing regulatory actions that unnecessarily restrict loans

to creditworthy borrowers. Holding oversight hearings like this one is critical to addressing the

negative implications that flow from excessive regulatory red tape.

In my testimony today, I'd like to make three key points:

» Small Businesses Are Critical to Job Creation And Banks Are Essential Partners.

v

Banks are the primary lender to small businesses. As such, the presence of banks in local
communities throughout our nation is critical to meeting the unique needs of new and
developing companies. We also are small businesses in our own right and we are major

employers in our community.

The Cost Of Implementing New Regulations Weighs Most Heavily On Community
Banks.

Community banks generally have more limited resources compared to their larger competitors.
As the volume and magnitude of regulations increase, more of these resources are dedicated to
compliance rather than making loans to consumers and small businesses. Even a small
reduction in compliance costs could free up billions of dollars needed to help the economy

grow.

Dodd-Frank Has Significantly Compounded the Problem of Regulatory Burden and
May Drive Community Banks out of Lines of Business Altogether.

The cumulative impact of rules emanating from Dodd-Frank may be too much for some banks

to bear. New rules on mortgage lending and municipal advisors are particularly problematic

and must be addressed.

I will discuss each of these in detail in the remainder of my testimony.

I. Small Businesses are Critical to Job Creation and Banks are Essential

Partners

It is well-documented how crucial small businesses are to the national economy. Studies

produced by the Small Business Administration demonstrate that small businesses account for over
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half of all jobs in the U.S. and this share of total employment has been fairly stable over the past
few decades. More importantly, small businesses account for as much as 65 percent of net new jobs
created over the past 15 years and most new job growth during economic recoveries occurs at new
and small firms. Small firms and start-ups promote innovation because they are more flexible and

often more daring than larger businesses.

Banks are the primary lender to small businesses and their presence in local communities
throughout our nation is critical to meeting the unique needs of new and developing companies. It

is why banks have financed more than 20 million small business loans.

At my bank, we have been helping our small business partners (businesses, farmers, ranchers,
oil and gas companices, Indian tribes, doctors and hospitals) grow for over 100 years. We have had a
great deal of success and have helped create thousands of jobs and have improved the lives of

everyone in our markets. I take great personal pride in this and I like being a community banker.

The pace of business lending is affected by many things, the most important being the demand
from borrowers. The state of the local economy — including business confidence, business failures,
and unemployment — and pressure by regulators to conserve capital play important roles too.
Bankers are asking more questions of their borrowers, and regulators are asking more questions of
the banks they examine. This means that some projects may not qualify for funding. Banks do not
turn down loan applications because they do not want to lend — lending is what banks do. In some

cases, however, it doesn’t make sense for the borrower to take on more debt.

Our still fragile economy and uncertain economic future makes borrowers less interested in
adding new debt. Studies indicate that lack of sales remains the top concern for businesses. Without
strong sales prospects, businesses won’t hire more workers, grow production, and invest in new

products.

At Vision Bank we’ve experienced a significant downturn in the demand for loans over the
past couple of years. And while demand has increased somewhat recently, we are still at a much

slower pace than what we would consider healthy.
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II. The Cost of Implementing New Regulations Weighs Most Heavily on

Community Banks

The burden of regulatory compliance is keenly felt by all banks. But smaller banks generally
do not have as many resources as their larger brethren and endure greater difficulty in adapting to
new regulations or to changes in existing regulations. Historically, the cost of regulatory
compliance as a share of operating expenses is two-and-a-half times greater for small banks than for

large banks.

We are a $550 million bank and our compliance costs have increased by $1.4 million in the last
three years, which has resulted in a 29% decrease in earnings. This includes salaries, compliance
training, legal and consulting services, compliance software and IT expenses, printing expenses and
privacy mailing expenses, and various record-keeping requirements. And there are other costs that
we simply cannot capture. We have several dedicated compliance officers just to handle all the

legal and paperwork requirements.

Considering that the median sized bank in this country has $166 million in assets and 38
employees, it is not difficult to see how the burden of absorbing increasing compliance costs is
magnified for smaller institutions. And it is not just in-house staffing requirements that must be
considered. Banks must also factor in the high cost of attending conferences and seminars, the
many subscriptions to legal and accounting services that are necessary to ensure nothing is missed,
upgrades to IT software to monitor our activities, and the additional burden of proving that we have
in fact complied with the new law. And unlike many of our larger competitors who have the means
and resources to hire additional in-house lawyers, community banks like mine generally resort to
paying outside counsel, which is often more expensive. On top of all this, the regulatory agencies
want to see independent third-party confirmation, so besides internal audits, banks now have to

have outside audits for compliance — a significant expense for smaller banks.

Along with the real, hard-dollar costs are lost opportunity costs. Instead of being trained on
how to expand markets or bring in new customers, employees are trained on how to comply with
regulations. Money that would normally be diverted to making loans to consumers and small
businesses is instead used to pay consultants, lawyers and auditors. And instead of investing capital
in new products and services, banks are paying for changes to software to ensure compliance with

new regulations.
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Excessive regulation saps staff and resources that should go instead to meeting the needs of our
customers. Even a small reduction in the cost of compliance would free up billions of dollars that

could facilitate loans and other banking services, helping create jobs and grow the economy.

One example relates to the outdated requirement that a physical placard be affixed to ATMs
notifying customers of the possibility that they may be charged a fee for using the machine, even
though any actual fees are fully disclosed on the screen before any transaction is completed.
Requiring disclosure of fees, and giving consumers the ability to opt-out, is sound policy. But
requiring both a physical placard and on-screen notice is a vestige from the days when such
information was harder to present on the computer screen. Its main contribution today is to
encourage frivolous lawsuits and force banks to spend valuable time and resources scurrying around
to all their ATMs to make sure that fee notification stickers — which have no real value to today’s

customers — haven’t been peeled off or removed by vandals.

T am certain I speak for all of my colleagues when I say that I am grateful to the House of
Representatives for passing legislation last week, H.R. 4367, that removes this unnecessary and

duplicative requirement. Measures such as this can do much to help ease regulatory burdens.

Another example relates to the requirement that a bank send annual privacy notices to
customers even if the bank does not share nonpublic, personal information (beyond what is
permitted by regulatory exception) and the bank has not changed this practice. The continued
requirement that banks send such a notice to their customers every year is costly both in terms of
money and man hours. Moreover, receipt of the annual notice irritates consumers and risks
desensitizing them to other important communications from their bank. Eliminating the annual re-
notification requirement when no changes to the notice have been made would provide real and
immediate regulatory relief without impacting a customer’s rights or existing privacy protections.
That is why I support H.R. 5817 and I urge this body to quickly move to pass this important

legislation.

I11. Dodd-Frank has Significantly Compounded the Problem of Regulatory
Burden and May Drive Banks out of Lines of Business Altogether

As I noted earlier in my testimony, we are only a quarter of the way through the more than 400

rules that must be promulgated under Dodd-Frank. The flood of regulations emanating from Dodd-
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Frank is so large that bank regulators have been urging banks to add compliance officers to handle
it. And despite claims that community banks like mine would be exempt from the new Consumer
Financial Protection Bureau, we are not exempt. AU banks — large and small — will be required to

comply with the rules and regulations set by the CFPB.

The CFPB, at its sole discretion, can join the prudential regulator during compliance exams.
In addition, regulators will examine banks for compliance with the CFPB’s rules at least as
aggressively as the CFPB would do independently. In fact, the FDIC has created a whole new
division to implement the rules promulgated by the new CFPB, as well as its own prescriptive
supervisory expectations for laws beyond FDIC’s rule-making powers. Thus, the new legislation
will result in new compliance burdens for community banks and a new regulator looking over their

shoulders.

Given that the cost of compliance has a disproportionate impact on small banks as opposed to
large banks, it is reasonable to expect this gap to widen even more as Dodd-Frank is fully

implemented.

The cumulative impact of hundreds of new or revised regulations may be a weight too great for
many small banks to bear. Congress must be vigilant in its oversight of the efforts to implement the
Dodd-Frank Act to ensure that rules are adopted only if they result in a benefit that clearly
outweighs the burden. Some rules under Dodd-Frank, if done improperly, will literally drive banks
out of lines of business. New rules on mortgage lending and on registration as municipal advisors

are two particularly problematic provisions.

One of the changes required in Dodd-Frank is that lenders must show that borrowers meet an
“ability to repay” test—which can be challenged in court for the entire life of the loan, raising the
risk of litigation tremendously. Few would argue against the idea that borrowers should be able to
demonstrate some ability to repay their loans. But the new law makes this matter much more
complicated than it needs to be. Dodd-Frank also imposes broad risk retention requirements on
most loans sold into the secondary market. These requirements have the potential to make it much
more costly for banks to make loans and could have the unintended consequence of denying quality

loans to creditworthy borrowers.

Deodd-Frank does provide that banks can show they have met the ability to repay test by
making loans that fall into a category known as a Qualified Mortgage or QM. The QM is intended

to be a category of loans with certain low risk features made to borrowers shown to be creditworthy
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and able to meet the payment terms. The CFPB is tasked with finalizing a rule setting forth exactly
what will qualify as a QM, but a number of concerns have arisen with regard to the approach which
the CFPB may take. If the QM category is made too narrow by excluding too many loan types or

by requiring borrowers to meet too high a standard of creditworthiness, then credit will contract and

potential borrowers will be denied credit for which they would otherwise qualify.

How these exceptions are defined will dramatically impact the willingness and ability of banks
to make mortgage loans, and of consumers” ability to qualify for credit. The thought of quality
institutions being forced from the mortgage market and of otherwise creditworthy borrowers being
denied credit because of overly broad regulations is chilling — especially at a time when our housing

economy has been severely battered and is just beginning to show signs of recovery.

The provision on municipal advisors is also problematic and would limit services to
municipalities by community banks. Banks offer public sector customers banking services and are
regulated closely by several government agencies. It is generally believed that Dodd-Frank
intended to establish a regulatory scheme for unregulated persons providing advice to municipalities
with respect to municipal derivatives, guaranteed investment contracts, investment strategics or the
issuance of municipal securities. The Securities and Exchange Commission has proposed a very
broad definition of “investment strategies” that would cover traditional bank products and services
such as deposit accounts, cash management products and loans to municipalities. This means that
community banks would have to register as municipal advisors and be subject to a whole new layer

of regulation on bank products for no meaningful public purpose.

Such regulation would be duplicative and costly. Consequently, community banks would not
be able to offer banking services to municipalities at a price that would be competitive and many
may decide not to provide them at all. The likely result will be less innovation and diminished job

creation and economic expansion.

Turge Congress to oversee this implementation and ensure that the rule addresses unregulated
parties and that neither Section 975 of Dodd-Frank nor its implementing regulation reaches through

to traditional bank products and services.
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Conclusion

An individual regulation may not seem oppressive, but the cumulative impact of all the new
rules plus the revisions of existing regulations is oppressive. This is particularly true for community
banks that lack the resources necessary to address an ever-growing panoply of government red tape.
What’s more, as regulatory burden increases, the ability of banks to meet the credit needs of their
local communities diminishes. This leaves businesses — particularly small businesses — without the

funding they need to create jobs and grow the economy.

The regulatory burden from Dodd-Frank compounds the problem and must be addressed in
order to give all banks a fighting chance to maintain long-term viability and meet the needs of local
communities everywhere. Ultimately, it is the customers and community that suffer along with the

fabric of our free market system.

10
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Chairman IssA. Thank you.
Mr. Pirkle.

STATEMENT OF J. BILLY PIRKLE

Mr. PIRKLE. Thank you, Chairman Issa and Ranking Member
Cummings. I appreciate the opportunity to appear before this Com-
mittee. My name is Billy Pirkle. I am the Senior Director of EHS,
or Environmental Health and Safety, for Crop Production Services.
We are an ag retailer. I am also the Chairman of the Ag Retail As-
sociation. I am here to represent the ag retailer. The ag retailer is
a small business with employees of around 5 to 15 in a rural agri-
cultural area.

ARA and ag retailers are concerned with regulatory actions by
EPA. We believe that some of these cause unnecessary financial
burden to our industry. I will give a specific incident that occurred
to us and to some ag retailers as well. But at the same time I un-
derstand the comments about being resistant to regulatory change.
But I think our industry has shown that we love to participate, and
actually applaud the efforts of EPA as we participated and sup-
ported the pesticide container containment rule that was passed in
2006.

One of the things that we are actually experiencing some change
in interpretation of the rule that is creating a burden is under
EPCRA. In EPCRA, which was passed in 1986 and then clarified
in 1987, EPA correctly articulated an interpretation of the intent
of a fertilizer retail exemption. It says because the general public
is familiar with the application of agricultural chemicals as part of
common farm, nursery, livestock production activities and the re-
tail sale of fertilizers, there is no community need for reporting of
the presence of these products.

In the reference that was placed there into the regulation under
Section 311(e)(5), retailers are exempted from reporting require-
ments for fertilizers only. Therefore, substances sold as fertilizers
would not need to be reported. However, the agricultural chemicals
such as pesticides would need to be reported.

In the last few years, EPA has actually visited ag retailers and
cited them for not reporting fertilizers. There were actions taken,
fines and penalties paid, to resolve these issues, where the ag re-
tailer felt like they did report their Tier 2s, they did report the
products as directed by EPA, and they were in compliance with
those. However, due to some guidance or reinterpretation by EPA,
these ag retailers lost the exemption and it cost them monies.

One of the things that is also occurring that EPA is actually
under the SIC codes for the ag retailer, they typically fall under
5191, which is a farm wholesale suppliers. Many EPA agencies are
now recognizing or actually identifying or reclassifying ag retailers
as manufacturers under the SIC code of 2875. If EPA continues to
reclassify ag retailers as manufacturers, it does place additional
regulatory burden upon the ag retailers in the amount of some-
where around $30,000 per location, with an annual update burden
of around $6,000.

The second point I would like to highlight is the Clean Water Act
pesticide permits. EPA has developed a general national pollution
discharge elimination permit in response to 6th Circuit Appeals
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Court’s decision in the National Cotton Council v. EPA. In this
case, there actually was clarification direction given to ag retailers
and farmers that they would need to get an NPDES permit to
apply pesticides to waters of the States.

These products would already have been permitted or a label ap-
proved by EPA through FIFRA, and we see this to be duplicate of
effort and also probably differencing of opinion from the FIFRA
group and the clean water group. This difference of opinions or ac-
tual approvals will cause confusion to the ag community and un-
necessary burden as well.

In summary, we applaud your efforts here to hear our testi-
monies, and we ask you to continue to hold these regular oversight
meetings, and we ask Congress to look into legislative action to
prevent EPA to continually give guidance, rather than regulations,
and we look forward to answering any questions you might have.

[Prepared statement of Mr. Pirkle follows:]
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Thank you, Chairman [ssa and Ranking Member Cummings. [ appreciate the opportunity to
appear before this Committee. My name is Billy Pirkle, and I am here to testify on behalf of the
Agricultural Retailers Association (ARA), a trade association which represents America’s
agricultural retailers and distributors of crop inputs, equipment and services. ARA members are
scattered throughout all 50 states and range in size from small family-held businesses or farmer
cooperatives to large companies with multiple outlets.

1 am the Senior Director for Environmental, Health, and Safety for Crop Production Services
(CPS). In this role I work with staff and management to give direction for the regulatory support
and oversight of regulatory programs for the company’s retail operations.

CPS is headquartered in Loveland, Colorado. The company was established in 1983, but
predecessor companies began operating as early as 1859. CPS continues to grow by being an
innovative, full-service agriculture retailer with a vision. At CPS our mission statement is:
"We are committed 10 being the leading provider of agricultural inputs in each of our markets.
We will artract and retain outstanding employees by motivating and rewarding them for their
accomplishments in providing exceptional service to our valued customers.”

I would like to explain the important role that agricultural retailers play in feeding the nation and
the rest of the world. Agricultural retailers provide farmers with crop input products like seed,
fertilizer, crop protection products and equipment. Agricultural retailers also provide their
farmer customers with crop consulting and custom application services. Agricultural retailers
perform soil sampling so that the right kind and amount of fertilizer is applied in the right place;
thus, preventing leaching. Also, agricultural retailers perform approximately 45 percent of crop
pesticide application. Agricultural retailers are trained and certified to perform these activities,

ARA is concerned with several regulatory actions by the U.S. Environmental Protection Agency
(EPA) that we believe are unnecessary, causing financial burden on the industry, and in several
instances contrary to the agency’s statutory authority.

Emergency Planning and Community Right-to-Know Act (EPCRA) Regional
Interpretation of the Fertilizer Retail Exemption:

Several years ago the U.S. Environmental Protection Agency’s (EPA) Region 4 office began
issuing citations to agricultural retail facilities for failure to report under the Emergency Planning
and Community Right-to-Know Act (EPCRA) when fertilizer was blended at the retail facility.
However, the EPCRA statute specifically exempts “fertilizer held for sale by a retailer to the
ultimate consumer”.

When EPA headquarters was asked to clarify the exemption, EPA sided with Region 4, saying
that custom blending is manufacturing fertilizer, so the exemption does not apply. This
exemption is longstanding in the industry. Nearly all agricultural retailers custom blend types of
fertilizer at the retail site for farmer customers because farmers do not have equipment to blend
in the field. Furthermore, blending fertilizer is a different process than manufacturing fertilizer.
On October 15, 1987 in the Federal Register, EPA correctly articulated the following
interpretation of Congressional intent regarding the fertilizer retail exemption:
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Because the general public is familiar with the application of agricultural
chemicals as part of common farm, nursery, or livestock production activities, and
the retail sale of fertilizers, there is no community need for reporting of the
presence of these chemicals.

In other words, EPA concluded in 1987 that Congress’ intent was to exempt a retail facility from
these provisions because the community was well aware of the retail sale and application of
fertilizers, not because these fertilizers are present in small quantities or because of any activities
performed on the fertilizers at the facility.

On March 22, 2012, Senate Environment & Public Works Committee Ranking Member James
Inhofe (R-OK) at a full committee hearing entitled, "Environmental Protection Agency Fiscal
Year 2013 Budget Hearing” stated the following to EPA Administrator Lisa Jackson:

“Rural America has been hit especially hard by EPA's regulatory overreach. Fourteen
years ago, EPA tried to regulate propane dealers under the Emergency Planning and
Community Right-to-Know Act (EPCRA) even though they didn’t meet the definition of
the program. In response, I introduced legislation which was signed into law to stop it.
Now, under the same program, you are trying to force the Ag Retailers to comply with
the reporting requirement under Section 312 of EPCRA, even though the law currently
exempts them. EPA is proposing that the simple mixing of fertilizers to meet customer's
specifications for their soil negates the current exemption that they have under EPCRA.
Does EPA expect to require farmers to now go to Wal-Mart or Target for their fertilizer
needs? Maybe EPA doesn't understand rural America but I do. If EPA continues down
this road they will be imposing additional costs on hundreds of small businesses and
farmers in rural America. I would ask that you rethink your approach. If you won't apply
this exemption to the Ag Retailers, T will not hesitate to work with Chairman Lucas from
Oklahoma to make sure the exemption is applied.”

ARA strongly agrees with the statement made by Senator Inhofe and questions submitted to EPA
Administrator Jackson. The consequences of letting this interpretation stand are increased costs
of reporting fertilizer under EPCRA, the risk of regulatory enforcement on other retailers
seemingly working under the exemption, and the additional consequences of defining an
agricultural retailer as a “manufacturer”. This would change the regulatory requirements for
retailers under other environmental laws. For example, it would pull retailers into the storm
water runoff permitting requirements, Clean Air Act requirements, and Toxics Release Inventory
reporting. If a retailer bundled all of these permits together with one engineering firm, a retailer
could probably obtain a total EHS service for around $30,000 initial with a $6,000 annual update
cost.

Pesticide Spray Drift Guidance:

Itis ARA’s understanding that EPA plans to release pesticide spray drift guidance sometime in
2012 in order to help standardize pesticide labels and to help regulators have clarity. In
November 2009, EPA proposed new spray drift label guidance that used language like, “could
cause harm” or “may cause adverse effects” as the standard for liability. However, the Federal
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Insecticide, Fungicide and Rodenticide Act (FIFRA) has a science-based, risk-benefit standard of
“no unreasonable adverse effects”. When EPA proposed to diverge from this standard to an
essentially zero-tolerance spray drift standard, the agriculture industry quickly commented to
EPA that this standard is unworkable and it is not in line with FIFRA and opens industry up to
endless citizen suits. The proposed standard would also not encourage technology adoption or
applicator training, Congress should see that EPA does not try to change the legal standard
found in FIFRA through a guidance document.

Clean Water Act Pesticide Permits:

EPA developed a general National Pollutant Discharge Elimination System (NPDES) permit in
response to the 6" Circuit Appeals Court decision in National Cotton Council v. EPA, which
struck down an EPA rule that exempted certain pesticide applications from Clean Water Act
(CWA) point source permitting. The court gave EPA and industry until October 2011 to develop
and adopt a NPDES permitting system for pesticide applications. Since this court imposed
deadline, pesticide applicators are being required to obtain an NPDES CWA permit to conduct
any aquatic applications.

The issue is that pesticides are already thoroughly evaluated by EPA under FIFRA. The
pesticide label, which includes use instructions for different crops, geographic regions and
weather conditions, is approved by EPA, and the instructions are based on mountains of health
and environmental data. Thus, this new NPDES permitting system will result in little to no
envirommental benefit but will cost the industry millions of dollars to comply with these new
requirements and leave commercial applicators and their farmer customers vulnerable to citizen
suits, Legislation has been introduced called “the Reducing Regulatory Burdens Act” (HR 872}
that would explicitly exempt FIFRA-compliant pesticide applications from Clean Water Act
(CWA) permitting requirements. HR 872 is supported by the agricultural industry, state
departments of agriculture, mosquito contro! officials, and a wide range of other impacted
industries. The House of Representatives passed HR 872 convincingly on March 31,2011 by a
vote of 292 to 130. In the Senate, HR 872 casily passed out of the Committee on Agriculture and
Forestry on June 21, 2011 and has bi-partisan support of well over 60 Senators. However, it
continues to be held up for consideration primarily by one Senator - Senate Environment &
Public Works Committee Chairman Barbara Boxer (D-CA). ARA supports the Federal
Agriculture Reform and Risk Management Act (FARRM) of 2012 (H.R. 6083} or 2012 Farm
Bill sponsored by House Agriculture Committee Chairman Frank Lucas (R-OK) and Ranking
Member Collin Peterson (D-MN). HR 6083, which was approved by the House Agriculture
Committee on July 11, 2012 by a bi-partisan vote of 35 to 11, includes HR 872 and other key
regulatory reform provisions. ARA believes it is imperative the U.S. House of Representatives
take action on the 2012 Farm Bill prior to the upcoming August recess in order to allow enough
time to complete negotiations with the Senate on a final conference agreement.

Clean Water Act Jurisdictional Guidance

In May 2011, EPA put out for comment a draft guidance document to clarify the jurisdiction of
the Clean Water Act by interpreting the term “waters of the US™. ARA is concerned that EPA is
making large legal changes through a guidance document which has the lowest bar to getting
approved. Also, the Guidance represents a significant rewrite of the current regulations,
guidance and agency policy that governed jurisdictional determinations for the history of the
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regulatory program. The Guidance expands the universe of waters that will be considered
“traditional navigable waters” by including for the first time ever, all waters that support one-
time recreational use. In addition, the Guidance gives new and expanded regulatory status to
“interstate waters,” equating them with traditional navigable waters, and in addition, making it
easier to find jurisdiction for adjacent wetlands, tributaries and other waters judged by a newly
crafted significant nexus test.

ARA is concerned that the Guidance has serious legal implications, and will open America’s
custom applicators and farmers up to CWA citizen and third-party lawsuits through other
policies like the NPDES permits for pesticide application and spray drift. ARA joined the
Waters Advocacy Coalition (FB, TFI, CLA, Homebuilders and others are members) in
submitting detailed comments on the legal implications and economic consequences of finalizing
this guidance. In August 2011, EPA told ARA that they were still reviewing comments and
trying to decide what to do next and may decide to put it out as a proposed rule so that it would
have legal impact. However, in early 2012, EPA decided to send their guidance to OMB in form
of final. The final guidance may be released sometime later this summer. House Transportation
& Infrastructure Committee Chairman John Mica (R-FL) and Ranking Member Nick Rahall (D-
WYV) have an introduced a bi-partisan companion bill (HR 4965) in the House to block EPA’s
actions and re-assert Congress’ authority in this area. This guidance document is an attempt to
expand the jurisdiction of the CWA without obtaining the necessary statutory changes or going
through the required formal rulemaking process.

Numeric Nutrient Criteria in Florida:

Pursuant to a January 2009 Clean Water Act determination and a consent decree with Florida
Wildlife Federation to settle a 2008 lawsuit, EPA proposed numeric nutrient water quality
standards for lakes and flowing waters in Florida in January 2010, and established final standards
in November 2010. The model used to define impaired waters is scientifically flawed, and will
result in 50 percent more impaired waters than would be defined as “impaired” if a biological
component were added. EPA did not have the legal basis to set criteria for Florida. As a result
of this rule, the Florida agriculture industry will be severely hurt in terms of jobs, monetary cost
of compliance, and agricultural production. It is estimated that 44 states have some form of
numeric nutrient criteria in development. EPA should not be able to enter states and force the
state to adopt numeric nutrient criteria which are not scientifically based or attainable.

ARA joined a federal lawsuit with other national and state agribusiness organizations to sue EPA
in an effort to stop the agency from taking similar action in other states. In February 2012, a
federal judge ruled that the EPA has the authority under the CWA to establish numeric nutrient
criteria if a state fails to act and upheld the proposed lakes and streams criteria. The federal
judge did strike the EPA’s proposed streams criteria due to inadequate modeling and stated that
the agency failed to use sound-science. The state of Florida has submitted proposed numeric
nutrient criteria, which is pending review at the EPA. The EPA is currently under a court order
to propose additional federal NNC for coastal waters and South Florida canals by July 20. EPA
has requested the court extend this deadline until early 2013 to allow the agency more time to
review the state proposal.
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Mississippi River Basin Watershed Numeric Nutrient Criteria Lawsuit:

Environmental advocacy groups recently sued EPA in federal district court in Louisiana. The
Gulf Restoration Network, Sierra Club, Natural Resources Defense Council, and others assert
that EPA wrongly denied a July 2008 petition requesting the establishment of numeric nutrient
water quality criteria and a nutrient TMDL for the Mississippi River Basin and northern Gulf of
Mexico. The complaint asserts that EPA’s July 2011 denial of the petition constitutes an abuse of
discretion under the U.S. Administrative Procedures Act.

If EPA loses or settles this case, the result would likely be federal rulemakings establishing
numeric water quality criteria for Total Nitrogen and Total Phosphorus throughout the
Mississippi River Basin as well as EPA-promulgated nutrient TMDL(s) for the River and
Northern Gulf of Mexico. The nutrient criteria and TMDLs stemming from a negative judicial
ruling would be translated into nutrient water quality based effluent limitations in NPDES
permits and TMDL load and waste load allocations. In other words, local governments, industry,
and agriculture in the Mississippi River Basin states could have new limits placed on the
amounts of nitrogen and phosphorus they discharge or allow to runoff into the river system.

The economic impact of numeric nutrient criteria and nutrient TMDLs on the Mississippi River
Basin states would likely be enormous. By way of comparison, EPA’s recent numeric nutrient
criteria rules for Florida freshwater systems are estimated to carry a Florida-wide implementation
price tag of $298 million to $4.7 billion per year. Another study calculated that Florida sewer
utility bills would have to increase $570 to $990 per year to fund the substantial capital projects
required to achieve EPA’s nutrient water quality criteria. ARA and a coalition of national and
state agricultural organizations have been granted the right to intervene in this case by the federal
coutt.

Chesapeake Bay TMDL's- Nutrient and Sediment Pollution Diet:

The agricultural community supports protecting and improving water quality in the Chesapeake
Bay and its tributaries, however the final phosphorus, nitrogen and sediment total maximum
daily loads (TMDLs) are clearly based on a flawed model that will cost the agriculture industry.
Farmers have taken voluntary action throughout the Bay region to responsibly manage the
nutrients from fertilizer and manure used to produce crops, and to prevent or minimize soil loss
from farmland. Conservation and agronomic measures adopted by farmers in the Bay watershed
have resulted in significant reductions in nutrient and sediment loss to the Bay over the past 25
years. The agricultural community has more to do to fulfill its commitment to improving water
quality in the Bay, and is eager to work with the Bay states, other stakeholders and the
Environmental Protection Agency (EPA) to continue to improve its management of all nutrient
sources.

The agricultural sector is struggling to accept this TMDL, either substantively or as a matter of
economics, and is questioning the wisdom of EPA’s insistence to move forward with these
policies at this time. The agricultural community believes that the approach EPA is taking in the
Bay TMDL is entirely wrong and counterproductive, for the following reasons:
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¢ EPA has adopted thoroughly unachievable goals for water quality in the Bay region,
given the population that lives there and the environmental impact of supporting and
employing a growing number of residents.

o EPA followed the setting of these impossibly high expectations by issuing poor and
incomplete information about water quality in the Bay region and the real cost of
achieving the goals it has set.

o One of the reasons for this impossibly flawed information is that EPA is relying upon an
untested and highly imperfect model of the Bay, including incomplete and incorrect
information about agricultural practices in the region and their water quality performance.
Despite these serious concerns, most of that model’s operations and assumptions are not
reviewable by the public.

o EPA is further undermining confidence in this effort by using means and measures that
are absolutely contrary to the law.

Clean Air Act:

Dust regulation:

Under the Clean Air Act, EPA periodically reviews National Ambient Air Quality Standards
(NAAQS). EPA has traditionally regulated small particulate matter because it is known to cause
health problems, like cigarette smoke. However, ARA remains concerned that EPA may still
consider regulating course particulate matter (PM) or dust, at levels that would be impossible for
some places like the West to achieve. There is no conclusive evidence that PM causes health
problems. EPA Administrator Jackson has told Congress that she will not move forward with
changes to the dust standard. Rep. Kristi Noem (R-SD) introduced legislation (HR 1633) that
would prevent EPA from offering changes to the standard for a year. HR 1633 passed the
House on December 8, 2011 and is pending in the U.S. Senate. If EPA is ever allowed to go
forward with regulating PM at very low levels of occurrence, the agriculture industry will be
severely limited in many parts of the U.S.

Greenhouse Gas Regulation:

EPA’s greenhouse gas “endangerment finding™ has triggered the regulation of greenhouse gas
emissions under the Clean Air Act. Since greenhouse gasses occur naturally and are necessary
for life, it is clear that the Clean Air Act is an inappropriate vehicle for regulating greenhouse gas
emission. EPA has issued a “Tailoring Rule” to help small emitters adjust and to shelter certain
emitters from the requirements of the Clean Air Act. This proposal has been challenged in
federal court. On June 26, 2012 the United States Court of Appeals for the District of Columbia
affirmed the EPA’s findings and upheld the rule. ARA and other segments of the agricultural
industry strongly disagree with the court’s ruling and continue to believe that the Clean Air Act
is not an appropriate vehicle to regulate greenhouse gases. We believe the EPA proposal goes
against Congressional Intent. Our industry is concerned with agricultural retailers’ suppliers’
costs of compliance that will be passed along to the retailer. Furthermore, retailers fear that their
farm and ranch customers and their businesses will be disproportionately impacted through
substantially higher electricity, feed, and fuel costs. In an industry that operates on very thin
margins (approximately 2%), uncertainty can play a large part of a retailer’s economic failure or
success.
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Conclusion

In summary, ARA asks Congress to continue to hold regular oversight hearings regarding federal
agency regulatory and enforcement activities. ARA also asks Congress to take necessary
legislative action to prevent the EPA from over-reaching its statutory authorities in the areas
highlighted in our testimony here today. ARA and our members are strong stewards of the
environment and continue to operate in an environmentally safe manner. We look forward to
working with the Committee, Congress, and EPA to provide any needed statutory clarifications
and improve these regulations.
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Chairman IssA. Thank you, and we will.
Mr. Williams.

STATEMENT OF HOWARD WILLIAMS

Mr. WiLLiAMS. Thank you, Chairman Issa, Ranking Member
Cummings, staff, representatives.

Nearly as the 20th century, cyanide used as a fumigant was as
likely to kill the neighbors as it was the vermin, and in the secret
history of lead we knew, our surgeon general knew, and the manu-
facturers of the gasoline or additive knew, in 1922, that gasoline
would leave behind particulates of lead which in small doses would
affect human health. And, yet, the federal bureau studying that as-
pect with interest chose to leave the word lead out and chose not
to have any press releases because the word lead would cause ex-
citement in the newspaper headlines.

Ultimately, the word ethyl was used, and again, because leaving
lead out would leave the public somewhat blind as to what was in
the gasoline additive. At that time, national gasoline sales were 8
billion gallons per year and the additive ethyl, if it gleaned 20 per-
cent market share, would bring in approximately $40 million per
year in net profit. Lead was outlawed as an additive here in 1986.

As we leave 1922 and move forward 90 years, in an advancing
society, we see the Chicago Tribune’s article, four-part series on
flame retardants, and again we see scarey headlines and the need
for regulation. My understanding from a news release yesterday is
that the EPA is investigating those allegations. And as I repeat a
comment that I made in my February testimony, a thriving free
market economy self-regulates demand, supply, and price, but it
does not uniformly or equitably regulate health, safety, or environ-
mental responsibility. The invisible hand of the free market does
not naturally yield to the good of the whole, but regulation is a nec-
essary balance, and spirited debate such as this is its necessary
counterbalance.

Fred Knapp, in writing for The Hill, cites several independent
survey findings showing that a weak economy is more rooted in
customer demand and concerns over that economy, and that a 2011
U.S. Chamber of Commerce survey showed that only 8 percent of
the respondents said too much regulation was a cause.

I manage a manufacturing division in central Pennsylvania. We
make architectural building products. Our business, as all busi-
nesses, are, of course, subject to regulations. But all of our invest-
ment decisions, and our company dates back to 1948; we are pri-
vately held, all of our decisions for investment are based on market
research, solid market research, and it is on that that we make our
decisions, not on whether some aspect of that work is regulated or
not regulated.

In this economy, we are blessed to have added jobs, in spite of
the doubtful economy that we have been in. Since 2008, July of
2008, we have added 94 jobs to our facility and we have invested
in a startup that has now 29 other jobs, millions of dollars invested
in that startup.

Investments in workplace safety, trading commerce, and environ-
mental aspects have resulted in our success within the market-
place. Our customer demand is what raises our bar, much higher
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than federal or State regulation may raise it, because we are sub-
ject to the direction of the customer.

In his 1961 farewell address, President Eisenhower said: Another
factor in maintaining balance involves the element of time. As we
peer into society’s future, we, you and I, and our government, must
avoid the impulse to live only for today, plundering for our own
ease and convenience the precious resources of tomorrow. We can-
not mortgage the material assets of our grandchildren without ask-
ing the loss also of their political and spiritual heritage. We want
democracy to survive for all generations to come, not to become the
insolvent phantom of tomorrow.

Regulation is a necessary balance because the invisible hand of
the free market does not naturally, or even willingly, yield to the
good of the whole. Business growth and jobs creation will continue
to be rooted in the basics of market demand. Business growth by
deregulation has the potential to externalize costs that were other-
wise covered at the point of origin.

Business gains from deregulation will not likely be shared with
the America of tomorrow, and we will have done what President
Eisenhower warned us against; we will have mortgaged the mate-
rial assets of our grandchildren because we chose to live for today,
plundering for our own ease and convenience the precious re-
sources of tomorrow.

Thank you.

[Prepared statement of Mr. Williams follows:]
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Early in the 20" Century cyanide used as a fumigant was as apt to kill the neighbors as
it was the intended vermin.'

In The Secret History of Lead, Jamie Lincoln Kitman writes that, “in December 1922
the US Surgeon General, H.S. Cumming, wrote Pierre DuPont: “Inasmuch as it is
understood that when employed in gasoline engines, this substance will add a finely
divided and nondiffusible form of lead to exhaust gasses, and furthermore, since lead
poisoning in human beings is of the cumulative type resulting frequently from the daily
intake of minute quantities, it seems pertinent to inquire whether there might not be a
decided health hazard associated with the extensive use of lead tetraethyl in engines.”

A federal bureau studying the matter decided it would, “refrain from giving out the
usual press and progress reports during the course of work, as newspapers are apt to
give scare headlines and false impressions before we definitely know what the influence
of the material will be.” "

Ultimately, the report omitted the word, “Lead”, using instead “Ethyl” because, “If it
should happen to get some publicity accidently, it would not be so bad if the word
“lead” were omitted as this term is apt to prejudice somewhat against its use.”

Gasoline sales at that time were around eight billion gallons per year. It was then
estimated that if Ethyl Gas could corner just 20% of that market, it would yield a profit
of $40 million per year.”

Lead was outlawed as an automotive gasoline additive in 1986.

Leaving 1922, and moving ahead 90 years to the mare current story in the Chicago
Tribune’s 4-part series on flame retardants, we see truly “scary headlines” and, again,
the need for regulation.

Repeating a comment from my February testimony on Regulatory Reform, “A thriving
free market economy self-regulates demand, supply and price, but it does not
uniformly, or equitably, regulate health, safety and environmental responsibility.”

The invisible hand of the free market does not naturally yield to the good of the whole.

Regulation is its necessary balance, and spirited debate its necessary counter-balance.



44

Page 2 of 3

Fred Knapp, Jr., in writing for The Hili, cites several independent survey findings
pointing to a weak economy and low customer demand to be limiting business and jobs
growth; noting a 2011 U.S. Chamber of Commerce poli asking what the top obstacle to

ooV

hiring new employees was, only 8% said, “too much regulation”.

1 manage the Pennsylvania division of an American Owned business specializing in the
manufacture of architectural building products.

Our business, as all businesses are, is subject to regulation, but our investment
decisions are made on the basis of market research and financial analysis. The cost of
regulation has never been the deciding factor in these decisions.

Our marketplace did not experience a double digit growth 2011 over 2010, but we did
because we continued to invest in our people, our products and our environment.

We did not lose jobs because of the economy or regulation. We created 94 new jobs at
our site since July 2008 and an additional 29 at a new business start-up.

Investments in workplace safety, trade and commerce, and environmental aspects have
resuited in reduction in Workers Compensation rates, increased security at each of our
3 sites, and the management and continuous improvement of our environmental
aspects.

Our work and investment in Sustainability resonates with our customers. It is within
the great free market that, customer demand raises the bar on performance higher
than federal or state regulation.

In his 1961 farewell address, President Eisenhower said, “Another factor in maintaining
balance involves the element of time. As we peer into society's future, we —you and 1,
and our government — must avoid the impulse to live only for today, plundering for, for
our own ease and convenience, the precious resources of tomorrow. We cannot
mortgage the material assets of our grandchildren without asking the loss also of their
political and spiritual heritage. We want democracy to survive for all generations to
come, not to become the insolvent phantom of tomorrow.”™

Regulation is a necessary balance because the invisible hand of the free market does
not naturally, or even willingly, yield to the good of the whole,

Business growth and jobs creation will continue to be rooted in the basics of market
demand.

Business growth by deregulation has the potential to externalize costs that were
otherwise covered at the point of origin.
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Business gains from deregulation will not likely be shared with the America of
tomorrow, and we will have done what President Eisenhower warned us against. We
will have, “mortgaged the material assets of our grandchildren”, because we chose, “to
live for today, plundering, for our own ease and convenience, the precious resources of
tomorrow.”

Thank you.

' The Poisoner’s Handbook; Deborah Blum

“"The Nation, March 2000, The Secret History of Lead, Jamie Lincoln Kitman
http://www.thenation.com/article/secret-history-lead?page=full#

" The Nation, March 2000, The Secret History of Lead, Jamie Lincoln Kitman;

hitp://www thenation.com/article/secret-history-lead?page=full#

" The Nation, March 2000, The Secret History of Lead, Jamie Lincoln
Kitmanhttp://www.thenation.com/article/secret-history-lead?page=Ffull#

¥ Radford University, Charles F. Kettering and the 1921 Discovery of Tetraethyl Lead In the Context of Technological
Alternatives, Bill Kovarik, Ph.D. hitp://www radford.edu/wkovarik/papers/kettering. htmi

* http://thehill.com/blogs/congress-blog/economy-a-budget/207957-small-business-polls-reject-anti-regulation-
rhetoric

“ http://mcadams.posc.mu.edu/ike. htm
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Chairman IssA. Thank you. I am sure he wasn’t talking about a
trillion dollar deficit.
Mr. Russell.

STATEMENT OF STEVE RUSSELL

Mr. RUSSELL. Chairman Issa, Ranking Member Cummings, and
members of the Committee, good morning. My name is Steve Rus-
sell. I am the Vice President of the Plastics Division at the Amer-
ican Chemistry Council. ACC thanks you for the opportunity to
participate in today’s hearing.

ACC represents companies in the business of chemistry. Our
members apply the science of chemistry to make innovative prod-
ucts that make people’s lives healthier, better, and safer. The busi-
ness of chemistry is a $760 billion enterprise and a key element of
our Nation’s economy. Our industry is one of the Nation’s largest
exporters, accounting for $0.10 out of every $1 of U.S. exports; and
we are among the largest investors in research and development.

In response to the Committee’s request for information, ACC
pointed out five areas where regulatory burdens are impeding our
Nation’s economy and hurting jobs in our industry. Those areas in-
cluded chemical assessment processes and certain air regulations.

I am here today to highlight another example: the General Serv-
ices Administration’s decision to designate a single green building
rating system, LEED, as the standard for federal agencies and de-
partments. LEED is one of several private sector green building
systems which are helping to drive reductions in the energy use in
both public and private sectors. To be absolutely clear, ACC sup-
ports this broad objective. We have supported laws and regulations
to increase energy efficiency. We and several of our members are
members of LEED. In fact, our own building here in Washington
is LEED certified silver.

Our concern is that the GSA has given its stamp of approval to
only LEED, and LEED is currently being revised in a way that
would jeopardize U.S. jobs and our industry’s competitiveness, not
to mention building performance and efficiency. This matters to
ACC, and it should matter to the Committee, because many of the
construction materials that our industry manufactures are essen-
tial the insulation, roofing, windows, and sealants that allow build-
ings to achieve the kind of efficiency and savings critical to reduc-
ing environmental impacts and ensuring a sustainable future.

GSA’s selection of LEED is damaging for several reasons, but I
would like to highlight three.

First, by picking a single rating system, GSA effectively creates
a monopoly for federal buildings. Building rating systems function
as standards, and there are various standards available to the Fed-
eral Government. When the entire Federal Government picks just
one private standard, then competition, the engine that drives
lower prices, greater efficiency, higher quality products, is removed.
Once a standard captures the entire market, there is no competi-
tion and no incentive to keep the price of implementing that stand-
ard down. So, in the end, the taxpayer pays more.

In this case, GSA continues to award a monopoly to LEED, and
the Committee should urge GSA to, instead, construct perform-
ance-based criteria for selecting green building rating systems, and
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then accept any private standard that meets the designated per-
formance criteria.

Second, regulations and standards adopted by agencies should be
data-driven and science-based. Federal agencies can’t avoid obliga-
tions to make regulatory decisions based on science by simply
adopting a private standard that is not based on science. Yet, this
is unfortunately what GSA is doing. Recently proposed LEED up-
dates are so weakly grounded in science that the system would give
a credit for avoiding proven U.S. made products. These products in-
clude energy-efficient foam insulation and cool vinyl roofing, such
as the recently installed vinyl roof at the DOE headquarters.

This credit would also restrict the ability of the Federal Govern-
ment to use shatter-resistant, polycarbonite glass, such as this ex-
ample here, which is essential in protecting buildings such as
courthouses, government institutions, and prisons from bullets. As
you can see, a bullet has been shot into and remains impregnated
in the unshattered glass.

Because credits such as these are not adequately justified by
science or data, GSA should not recommend LEED for federal
buildings if these and similar credits remain.

Finally, GSA is wrongly giving preference to building standards
that could hurt the competitiveness of small American businesses.
For example, under a proposed chemical avoidance credit in the
current version, small U.S. manufacturers of building materials
will have to certify that their materials comply with complex Euro-
pean regulations so that the builders can obtain a credit, imposing
additional costs for U.S. small manufacturers if they wish to com-
pete.

A different proposed credit requires materials to be screened
against a cumbersome tool developed by an environmental NGO,
which adds unnecessary costs not easily borne by small domestic
manufacturers. Of course, if compliance with the European require-
ment is a function of the LEED standard, U.S. manufacturers could
decide that the compliance cost is too high and exit that market.

ACC sincerely appreciates the Committee’s interest in working
on regulations that hinder job and economic growth, and we urge
you to ask GSA to recommend, instead, science-based, performance-
based green building rating systems that reduce costs to businesses
and save jobs.

Thank you. Thank you to the Committee, and we look forward
to answering your questions.

[Prepared statement of Mr. Russell follows:]
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Chairman Issa, Ranking Member Cummings, and Members of the Committee:

Good morning. My name is Steve Russell, and T am Vice-President of the Plastics
Division at the American Chemistry Council. ACC thanks you for the opportunity to
participate in this hearing on regulatory burdens facing our economy that impede job and

economic growth.

ACC represents the leading companies in the business of chemistry. Our members apply
the science of chemistry to make innovative products that make people's lives better,
healthier and safer. ACC is committed to improved environmental, health and safety
performance through Responsible Care®, and to common sense advocacy designed to
address major public policy issues. The business of chemistry is a $760 billion enterprise
and a key element of the nation's economy. Our industry is one of the nation’s largest
exporters, accounting for 10 cents out of every dollar in U.S. exports, and we are among

the largest investors in research and development.

In response to the Committee’s request for information, ACC pointed out five areas
where regulatory burdens are impeding our nation’s economy and costing jobs specific to
just the chemical industry. Those areas included the chemical assessment process and

onerous air regulations.

I’m here today to highlight another example: the General Service Administration’s
decision to designate a single green building rating system ~ LEED - as the standard for
all federal agencies and departments. LEED is one of several private sector “green
building” systems which are helping drive reductions in energy use in public and private
sector buildings. To be clear, ACC supports this broad objective; our members have

worked with the LEED developers, and we have supported laws and regulations to

americanchemistry.com™ 700 Second St., NE | Washington, DC 20002 [ {202} 245.7000 @
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increase energy efficiency. Unfortunately, GSA has given its stamp of approval only to
LEED, and LEED is currently being revised in a way that could jeopardize U.S. jobs and
our industry’s competitiveness, not to mention building performance and efficiency. This
matters to ACC — and it should matter to the Committee - because many of the
construction materials our industry manufacturers are essential to the insulation, roofing,
windows and sealants that allow private-sector and federal government buildings to
achieve the kind of energy efficiency and cost savings critical to reducing environmental

impacts and ensuring a sustainable future.

GSA'’s selection of LEED is damaging for many reasons, but I will highlight three.

First, by picking a single rating system GSA effectively creates a monopoly for federal
buildings. Building rating systems function as standards, and the various standards
produced by the private sector compete in an open marketplace. When the entire federal
government picks just one private standard, competition — the engine that drives lower
prices, greater efficiency, and higher quality products — is removed. Once a standard
captures the entire market there is no competition, and no incentive to keep the price of

implementing the standard down, so in the end the taxpayer pays more.

In this case, GSA continues to award a monopoly to LEED. The Committee should urge
GSA to construct performance-based criteria for selecting green building ratings systems,

and then accept those private standards that meet the designated performance criteria.

Second, regulations and standards adopted by agencies should be data-driven and
science-based. Federal agencies cannot avoid obligations to make regulatory decisions
based on science by adopting a private standard that is not based on science. Yet this is

what GSA has done. Recently-proposed LEED updates are so poorly grounded in

americanchemistry.com™ 700 Second St., NE | Washingtan, DC 20002 | {(202) 249.7000 ks'ﬂ
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science that the system gives “credits” for avoiding proven US-made products. These
products include energy-efficient foam insulation; shatter-resistant polycarbonate glass
(essential to federal courthouses and prisons) and cool vinyl roofing, such as the very
roof recently installed on the DOE headquarters. Because credits such as these are not
adequately justified by science or data, GSA should not use LEED for federal buildings if

these credits remain.

And third, GSA is wrongly giving preference to a building standard that could hurt the
competitiveness of many small American businesses. For example, as the wood industry
points out, LEED credits can be manipulated to encourage use of lumber shipped from
overseas over domestic lumber. And, under a proposed chemical avoidance credit in the
current LEED update, small U.S. manufacturers of building materials will have to
“certify” that their materials comply with complex European regulations so that builders
can obtain the credit ~ imposing additional costs for small U.S. manufacturers if they

want to compete.

A different proposed credit requires materials to be screened against a cumbersome tool
developed by an environmental NGO which adds unnecessary costs not easily born by
small domestic manufacturers. Of course, if compliance with European requirements is a
function of a LEED standard, U.S. manufacturers could always decide that the
compliance cost is too high and exit that product market. Going forward, builders
wanting LEED-compliant materials (even for federal buildings) could import the
materials from Europe. In either case, GSA’s actions will have hindered U.S. business,

and cost American workers their jobs.

ACC appreciates the Committee’s interest in limiting regulations that hinder job and

economic growth. We urge you to ask GSA to recommend science-based, performance-

americanchemistry.com® 700 Second St., NE { Washington, 0C 20002 | {202} 249.7000 &s’{_
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based green building ratings systems that reduce costs to businesses, and save American

jobs.

Thank you for the opportunity to testify before the Committee today; I am happy to

answer any questions that you may have.

americanchemistry,com® 700 Second St., NE | Washington, DC 20002 | {202) 249.7000 fﬁ!
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Chairman IssA. Thank you.
Mr. Rutenberg.

STATEMENT OF BARRY RUTENBERG

Mr. RUTENBERG. Chairman Issa, Ranking Member Cummings,
members of the Committee, thank you for the opportunity to tes-
tify. My name is Barry Rutenberg, a home builder from Gaines-
ville, Florida and NAHB’s 2012 chairman of the board. On behalf
of the 140,000 members of the National Association of Home Build-
ers, I want to thank you for holding this hearing on streamlining
federal regulations.

NAHB members have daily interaction with scores of federal reg-
ulations and know firsthand how the regulatory process impacts
small businesses. I want to highlight a few of those regulations
now, but my written testimony contains much more detail on these
and other burdensome regulations. I might add that recent studies
show that the cost of regulations is 25 percent or more of the cost
of a home.

This year, regulators may make decisions that will determine the
future shape of the secondary mortgage market. Dodd-Frank au-
thorized significant changes to mortgage lending practices, includ-
ing the ability to repay standards, which is part of what is called
a qualified mortgage, as well as risk retention and qualified resi-
dential mortgage provisions which will determine the future shape
of the secondary mortgage market.

NAHB supports regulatory changes aimed at more rational lend-
ing practices, greater lender accountability, and improved borrower
safeguards. It is critical that mortgage lending reforms are imple-
mented in a manner that causes minimum disruption. A housing
finance system that provides adequate and reliable credit to home-
buyers at reasonable interest rates through all business conditions
is critical to our Nation’s economic health. Overly restrictive rules
will prevent willing, creditworthy borrowers from entering the
housing market, even as owning a home remains an essential part
of the American dream.

Another key factor in housing’s current depressed state has been
confusion over the issue of acquisition, development, and construc-
tion lending. Our members are frequently caught in an argument
between banks and regulators, who take turns pointing fingers at
each other for the lack of lending to the construction sector. We
seek answers as to whether the federal banking regulators are
pressuring the banks or if institutions are overhauling and
downsizing portfolios independent of regulator and examiner pres-
sure.

A significant source of frustration in the remodeling sector is
EPA’s lead renovation, repair, and painting rule. Renovation work
that disturbs more than 6 square feet in a pre-1978 home is re-
quired to follow new safe lead work practices, supervised and per-
formed by an EPA-certified renovator. These requirements do not
apply if tests show an older home does not have lead paint present;
however, currently available test kits have false positive rates as
high as 78 percent. While EPA has indicated that it is committed
to having more accurate kits, consumers are paying additional
costs for unnecessary work practices.
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EPA also removed an opt-out provision for households living in
pre-1978 homes that do not have young children or pregnant
women. EPA estimated removing the opt-out would increase costs
to small businesses by $507 million.

Legitimate small contractors will be forced to pass on these costs,
increasing the likelihood that homeowners will turn to uncertified
contractors who may not follow the rules.

NAHB is also concerned about the Department of Justice’s inter-
pretation of the Lacey Act, which seeks to prevent trade in pro-
tected plants and animals. Under the Lacey Act, Congress sought
to exempt honest business owners and, instead, provided the U.S.
Government more targeted tools to go after intentional violators.
The U.S. Department of Justice, however, has virtually eliminated
this important defense for honest business owners through a broad
misinterpretation of the law. By deeming Lacey violation wood and
plant products contraband, innocent companies are left without
legal standing to challenge the government taking in court. Cou-
pled with the requirement that the U.S. Government enforcing an
almost limitless set of foreign laws, builders, and ultimately con-
sumers, are left at great risk.

Therefore, NAHB supports Representative Cooper’s bill, H.R.
3210, the Retailers and Entertainers Lacey Implementation and
Enforcement Fairness Act, or RELIEF Act, which recognizes the
need to hold harmless those who knowingly are found to be in pos-
session of products that run afoul of the Lacey Act. NAHB is en-
couraged that the targeted common sense reforms included in this
legislation will address these concerns and we thank Majority
Leader Cantor for including this legislation in his schedule.

Again, we appreciate the opportunity to testify today and look
forward to your questions. Thank you.

[Prepared statement of Mr. Rutenberg follows:]
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Chairman Issa, Ranking Member Cummings, members of the committee, thank you for the
opportunity to testify this morning.

My name is Barry Rutenberg and I serve as NAHB’s Chairman of the Board and a home builder
from Gainesville, Florida.

On behalf of the over 140,000 members of the National Association of Home Builders (NAHB),
I want to thank you for holding this hearing and for your continued interest in investigating
federal rules and regulations that should be a part of Congress’ oversight efforts. NAHB
represents members involved in a wide variety of activities, including the development and
construction of single-family for-sale housing; the development, construction, ownership, and
management of affordable and market-rate multifamily rental housing; and the development and
construction of light commercial properties. We are affiliated with more than 800 state and local
home builder associations throughout the country, and since the association’s inception in 1942,
NAHB'’s primary goal has been to ensure that housing is a national priority and that al
Americans have access to safe, decent and affordable housing, whether they choose to buy or
rent a home.

It should not be overlooked that the home building industry has been hit hard by the impacts of
the Great Recession, with the construction sector currently experiencing a 17% unemployment
rate with nearly 1.5 million jobs lost in the residential construction sector, which includes single-
family and multifamily construction, land development and remodeling. In normal economic
times, housing constitutes approximately 17% to 18% of Gross Domestic Product and is an
important source of job creation.

As NAHB represents all aspects of the residential construction industry, our members have daily
interaction with scores of federal regulations. Because of our experience, NAHB members have
an acute understanding of how the federal government’s regulatory process impacts real-world
small businesses. Given the regulatory environment we face as an industry and as small
businesses, I would like to share with you our thoughts on some key regulations that should
receive increased federal oversight. Housing serves as a great example of an industry that would
benefit from smarter and more sensible regulation.

Access to Financing/Dodd-Frank

In response to the financial crisis, Congress passed the Wall Street Reform and Consumer
Protection Act (“Dodd-Frank™) that authorized significant changes to mortgage lending
practices, including the ability-to-repay standard, which in defining the QM (qualified mortgage)
will set the ground rules for mortgage financing, and the risk retention and QRM (qualified
residential mortgage) provisions, which will determine the future shape of the secondary
mortgage market. The ability-to-repay provisions set minimum standards for mortgages by
requiring lenders to establish that consumers have a reasonable ability to repay at the time the
mortgage is consummated, and state that certain high-quality, low-cost loans are presumed to
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meet this standard. The risk retention measures mandate how much “skin in the game” mortgage
securitizers must have and which mortgages are exempt from risk retention.

NAHB supports regulatory changes aimed at more rational lending practices, greater lender
accountability and improved borrower safeguards; however, it is critical that such mortgage
lending reforms are implemented in a manner that causes minimum disruption to the mortgage
lending process. New reforms should not limit consumer financing options or increase the cost.
NAHB believes a housing finance system that provides adequate and reliable credit to home
buyers at reasonable interest rates through all business conditions is critical our nation’s
economic health. According to an NAHB Housing Market Index survey conducted in January
2012, 69 percent of builders report that qualifying buyers for mortgages is a significant problem
for them.

The Consumer Financial Protection Bureau (CFPB) has the responsibility for issuance of the
final QM rules and have announced that they will publish a final rule by the end of this year and
prior to the January 2013 statutory deadline. CFPB must be able to balance competing
viewpoints as consumers must have access to affordable credit and responsible lenders should be
able to operate in an environment without excessive penalties and litigation. Overly restrictive
rules will prevent willing, creditworthy borrowers from entering the housing market even as
owning a home remains an essential part of the American dream.

Another key factor in housing’s current depressed state has been continued confusion and
roadblocks in the banking community over the issue of Acquisition, Development and
Construction (AD&C) lending. The lack of lending has stymied recovery of our industry and
scores of others. Our members have spent years caught in an ‘argument’ between banks and
federal regulators who take turns pointing fingers at one another when we seek answers to the
questions of who is to blame for the lack of lending to the construction sector. Our members
have been run around a hamster wheel on the question of whether federal banking regulators are
pressuring the banks not to lend, whether the local examiners are ‘acting rogue against the
wishes of the DC chiefs’, or if institutions are overhauling and downsizing portfolios
independent of regulator/examiner pressure. NAHB believes that Congress has the authority to
get to the heart of the problem and to help us to jumpstart our industry and the national economy.

Thus, to remedy this situation, NAHB supports H.R. 1755, the Home Construction Lending
Regulatory Improvement Act of 2011, which has been introduced by Representatives Gary Miller
(R-CA) and Brad Miller (D-NC).

H.R. 1755 offers a solution to the regulatory obstacles to the credit needs of our industry. It
directs the banking regulators to issue new guidance in three key areas that have resulted in the
credit window being slammed shut on our industry. H.R. 1755 removes the barriers to lending
while preserving the regulators’ ability to assure the safety and the soundness of the financial
institutions they oversee.
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The three key components of the bill direct bank regulators to 1) cease implementing a 100
percent capital bank lending limit for AD&C loans as a “hard” limit, and utilize the 100 percent
of capital criteria as it was intended; 2) use “as-completed” values when assessing the collateral
of residential AD&C loans they intend to fund to completion and use “arms length transactions”
standards when assessing new loans; and 3) abstain from compelling a lender to call or curtail
AD&C loans where the home builder is making payments in accordance with the loan
documents.

EPA’s Lead Renovation, Repair and Painting Rule (RRP)

With the new home construction market still at historic lows, the effort to find work in
retrofitting and upgrading older housing (remodeling) has been attractive to many builders.
Unfortunately, recent amendments and changes to the EPA’s Lead Renovation Repair and
Painting rule (RRP) have further constrained small businesses in the homebuilding industry,
particularly the remodeling industry that are making every effort to comply.

The final rule, which took effect April 22, 2010, requires renovation work that disturbs more
than six-square feet in a pre-1978 home to follow new lead-safe work practices supervised by an
EPA-certified renovator and performed by an EPA-certified renovation firm. Poor development
and implementation by EPA has resulted in considerable compliance costs and has hindered both
job growth and energy efficiency upgrades. Moreover, NAHB remains concerned about the lack
of availability of reliable lead testing kits. Current test kits can produce up to 60 percent false
positives, meaning that in many cases, consumers are needlessly paying additional costs for work
practices that are unnecessary.

The first important change to the RRP was finalized on July 6, 2010, when EPA disallowed
homeowners in pre-1978 homes that do not have young children or a pregnant woman from
waiving a contractor’s compliance obligations, or “opt out” of the RRP, when undertaking
renovation work. Not only does this change further restrict a consumer’s choice about critical
renovation work in older homes, but it also dismantles everything EPA originally included its
original 2008 RRP to ensure that it was not overly costly to small businesses. The EPA stated
that the inclusion of the opt out provision decreased the number of homes subject to the RRP
from 77.8 million down to 37.6 million.' Furthermore, EPA states that the removal of the opt
out costs an additional $507 million for small businesses in the first year alone.’

EPA’s removal of the opt out provision made it more difficult for small businesses to absorb the
regulatory impact. According to the U.S. Census Bureau’s American Community Survey,
approximately 38,317,131 owner-occupied housing units built before 1979 do not have a child
under six living there, roughly 88.5% of all the housing stock in the U.S. built before 1979.°
With the removal of the opt out provision, those homeowners no longer have the option of

'us. EPA, Economic Analysis for the TSCA Lead, Renovation, Repuair, and Painting Program Opt-Out and
Recordkeeping Proposed Rule for Target Housing and Child-Occupied Facilities, ES-2. {October 2008).

? Economic Analysis for the 2009 Proposed Rule {page ES-4}

* U.S. Census Bureau, American Community Survey. 2007 Public Use Microdata Files.
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foregoing the costs of compliance with RRP when hiring a professional remodeler to work on an
older house. For the small contractors, these additional costs have to be passed onto the
consumer which increases the chances a consumer will hire another, likely uncertified, contractor
to do the work, or worse, do the work themselves and actually increase the likelihood of
disturbing lead-based paint. The restoration of the opt out provision would allow households
that do not have young children or pregnant women the chance to undertake professional
renovation work — most frequently energy efficiency upgrades ~ without facing compliance costs
for a regulation that legitimately does not apply to anyone in the household.

In addition to incorporating the opt out to reduce the number of homes subject to RRP, the 2008
RRP also relied on the predicted existence of a test kit that, at the time the rule was enacted, was
not available. EPA expected the more accurate test kit to be commercially available by
September 1, 2010, and explicitly rejected other options to reduce cost of the regulation because
of the anticipated test kit.* The new test kit (Phase II) was to supposed to replace the first version
(Phase 1), which EPA acknowledges has a significantly high false-positive result rate. If
contractors usc the kits to test pre-1978 homes for lead before renovation work begins and results
are negative, {(meaning there is no presence of lead-based paint) then they can bypass RRP
compliance. However, with an overly-sensitive test kit with false positive rates ranging from
47%-78%, RRP requirements will be imposed onto renovations where there is no lead present at
regulated levels. EPA said it was committed to having more accurate kits, thereby reducing the
number of false positives and saving costs on RRP compliance. In fact, EPA’s cost calculations
rely upon the availability of the Phase Il kits beginning in September 2010. As of today, Phase I1
test kits are still not available and EPA has no estimate as to when they will be available. When
EPA promulgated its final lead paint rule, it offered that if improved test kits were not
commercially available, it would initiate a rulemaking to extend for one year the effective date of
the rule.

Although EPA is still allowing contractors to use Phase I test kits, the entire benefit of having
better kits that would reduce the compliance costs for small businesses has been entirely
overlooked. After months of informal pleas to EPA to adjust the RRP to account for the
substantially higher compliance costs, NAHB formally petitioned EPA to undertake a
rulemaking and develop a revised economic analysis. The EPA has never responded to NAHB’s
petition or other requests about the test kits. With inaccurate and overly-sensitive test kits, and
the removal of the opt out, there is little opportunity for relief for remodelers undertaking
renovation work in pre-1978 homes. Given the unreliability of commerically available lead
testing kits, NAHB believes EPA should delay the rule’s effective date.

EPA and the Army Corps of Engineers Clean Water Act “Guidance”

NAHB remains concerned regarding a forthcoming Clean Water Act “Guidance” from the EPA
and the Army Corps of Engineers. This guidance will significantly expand the scope of features,
including ditches, mudflats, prairie potholes, considered subject to the Clean Water Act. The

73 Fed Reg. 21712 (April 22, 2008).
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agencies responsible for producing this Guidance, which was submitted to the Office of
Management and Budget in February 2012, failed to conduct extensive cost-bencfit analysis,
meaningful small business regulatory impact analysis, and robust regulatory impact analysis.
The Guidance will reverse recent Supreme Court decisions, such as the Rapanos case, and will
ignore Congressional intent under the Clean Water Act for Congress is the only entity that may
expand the scope of water subject to the Act. In practical terms, the Guidance will result in an
increase in jurisdictional determinations which will result in an increased need for additional
permitting requirements. NAHB is extremely concerned about the direction of this Guidance
and encourages increased scrutiny of the Guidance.

DOE Building Codes

Further, our members have been particularly frustrated with efforts by DOE to push for
significant increases in energy code requirements at recent model code development hearings,
while simultaneously ignoring pleas from the regulated community on how to implement such
requirements. Specifically, NAHB and DOE both supported an increase of 30% in minimum
energy code compliance for the next edition of the energy code (IECC), but DOE refused to
provide NAHB with any information on how it calculated that 30% increase. NAHB made the
request both formally (through FOIA) and informally (directly to DOE staff) on numerous
occasions. It is unrealistic to expect the regulated community to comply with an energy code
mandate if the Agency in charge refuses to share how the mandate is to be achieved.

Green Rating Systems for Federal Buildings

The Energy Independence and Security Act of 2007 (EISA) authorized the Department of
Energy (DOE) and the General Services Administration (GSA) to review green building rating
systems every five years and determine if any should be adopted by the federal government. To
comply with these requirements, an initial determination was made to use the US Green Building
Council’s (USGBC) LEED rating system. This established a monopoly for LEED, giving the
USGBC a significant advantage because of the influx of federal dollars. The federal government
should not choose winners and losers in the marketplace. NAHB believes that agencies should
be able to use any legitimate, consensus based standard.

One major omission in the GSA/DOE review is consideration of residential construction.
Although GSA’s portfolio is largely commercial, other agencies participate in residential
construction. One option that should be considered is the ICC 700 National Green Building
Standard (NGBS), the first and only American National Standards Institute (ANSI) approved
residential green rating system. This standard has been independently evaluated and found to be
comparable to LEED. In fact, a report from the Cincinnati Chapter of the American Institute of
Architects found that both rating systems are essentially equivalent in rigor, but that the NGBS is
more affordable and more user friendly. It is important to note that the NGBS is also a
consensus based standard and has been certified as such by ANSI. The National Technology
Transfer and Advancement Act of 1995 requires the federal government to recognize and
incorporate existing consensus standards in policy initiatives. While many claim to be
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consensus-based, without a formal, independent, third-party approval, it is hard to know if the
process is truly consensus based.

GSA and DOE are currently undergoing an updated review of green rating systems. NAHB
would like these agencies to consider the National Green Building Standard as an option to meet
the requirements of EISA. Furthermore, NAHB believes that no one system should have a
monopoly on federal green buildings and all legitimate, consensus based standards should be
options at the federal level.

OSHA’s Fall Protection Standard

In December 2010, OSHA changed its residential construction fall protection regulation. OSHA
rescinded its Interim Fall Protection Guidelines, which set out a temporary policy that allowed
employers engaged in certain residential construction activities to use alternative procedures
instead of conventional fall protection, such as guardrail systems, safety net systems, or personal
fall arrest systems, for any work that is conducted 6 feet or more above lower levels. Returning
to the original fall protection standard has proven to be challenging because OSHA has not
provided specific guidance regarding how it will interpret the standard or how builders are
expected to comply in determining when the use of conventional fall protection is considered
infeasible or its use creates a greater hazard. Given these uncertainties, builders have little
assurance that their actions will meet OSHA’s requirements and could be saddled with costly
fines or citations even though they were making good faith efforts to comply. We believe
OSHA'’s fall protection regulation should be reviewed under Executive Order 13563, “Improving
Regulation and Regulatory Review,” to help make it more effective and less burdensome for
small businesses.

Lacey Act

Prompted by a growing concern about interstate profiteering in illegally taken wildlife,
Representative John Lacey of lowa introduced the Lacey Act in 1900, producing America’s first
federal wildlife protection law. The original law intended to conserve and protect certain species of
wildlife in the states. Through a series of amendments over the last century and most recently in
2008, the current Lacey Act has expanded to criminalize trade in protected species of both plants,
including wood products, and animals. Today, the Lacey Act generally makes it unlawful for any
person to import, export, transport, sell, receive, acquire or purchase fish, wildlife, or plants taken,
possessed, transported, or sold in violation of any federal, state, foreign, or Native American tribal
law, treaty or regulation.

NAHB supports the goals of the Lacey Act and the prevention of trade in illegally harvested
plant and plant products. Unequivocally, we do not support illegal logging in any place at any
time.

NAHB supports H.R. 3210, the Retailers and Entertainers Lacey Implementation and
Enforcement Fairness Act or “RELIEF Act”, legislation that recognizes the essential need to
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hold harmless those who, unknowingly and without any culpability, are found to be in possession
of products that run afou] of the Lacey Act.

Modern day civil forfeiture law, the Civil Asset Forfeiture Reform Act, was indeed contemplated
by Congress as a part of the Lacey Act through the 2008 amendments. Recognizing the need to
hold harmless those who exercised due care in the acquisition of wood and plant products,
Congress sought to exempt honest business owners, and instead, provide the U.S. government
more targeted tools to go after egregious, knowing violators.

The U.S. Department of Justice, however, has virtually eliminated this important defense for
honest business owners through a broad misinterpretation of the law. By deeming Lacey-
violative wood and plant products “contraband”, innocent companies are left without legal
standing to challenge a government taking in court. Coupled with a requirement that the U.S.
government enforce an almost limitless set of foreign laws, builders, and ultimately consumers,
are left at great risk.

The entire supply chain dealing with imported wood products—including builders and
consumers—are held personally liable to certify that the timber product did not come from plant
material that was taken, transported, possessed or sold in violation of any foreign law. The way
the law is currently structured leaves wide open the entire chain of custody of a timber product,
including builders who have no way of knowing the origin of a particular piece of lumber, a
component of a cabinet, closet door or crown molding, to the details of an enforcement action.

Considering all of the components that may go into the construction of a house, it quickly
becomes clear how daunting it would be to identity and track down the source for each
component of that final product. The sheer number of different sources of wood that could be
included in the finished home makes it nearly impossible for a builder or remodeler to know with
certainty where and under what circumstances the individual components were sourced.

Further, because our builders generally buy their products through U.S. suppliers or importers,
and all products that enter the United States must pass through U.S. Customs, the products have
already gone through the required foreign paperwork, documents and permits to allow them to
enter the United States at the outset. For the U.S. government to later determine the products, or
a component of a product, violate the Lacey Act after its entry into the United States is unfair
and illogical. There is no reasonable expectation that the supply chain should know when or if a
violation had occurred, much less the underlying laws that had been violated.

Holding a remodeler, for example, responsible for knowing, much less understanding, the laws
of a particular country where his or her wood cabinet was sourced is simply irrational.

With this in mind, it is of the utmost importance that honest business owners, including home
builders, have the right to seek the return of goods acquired through the exercise of due care.
Amending the Lacey Act to include reaffirmation of civil forfeiture law provides an important
liability protection for the business community and ultimately the consumer.
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Furthermore, U.S. trade laws give little consideration to the interests of consumers and
downstream industries. This bias has limited the ability of American consumers to receive
products and services of the highest quality at the lowest cost, and of U.S. businesses to provide
jobs and increase production. It also encourages other countries to adopt similar protectionist
policies that limit the choices of their citizens and opportunities for U.S. exporters.

To preserve the integrity of the Lacey Act and help advance its policy objectives, NAHB also
recomnmends that the law should be revised to be more focused and transparent about which
foreign laws may give rise to a violation. By narrowing the scope of foreign laws covered by the
Lacey Act, such as those laws that promote the protection or conservation of threatened or
endangered plants or plant products, builders would be provided with greater certainty about the
law, their obligations, and subsequently, be able to more accurately estimate and account for
costs in building homes.

We appreciate the opportunity to testify before the House Oversight and Government Reform.
We have highlighted several key items in the body of this testimony, but also for the sake of
thoroughness, we have attached additional examples of burdensome regulations impacting our
industry.
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Onerous Requlations for Home Building & Remodeling Industries

July 2012

Acquisition, Development and Construction (AD&C) Lending

*

Agencies. FDIC, Office of the Comptroller of Currency {OCC), Office of Thrift
Supervision (OTS), Department of Treasury, Federal Reserve Bank

Background. NAHB urges congressional oversight into federal bank regulator activity
that without immediate action will be a major impediment to the housing recovery and an
increasing threat to the ability of many smali builders to survive the economic downturn.
The home building industry continues to experience a significant adverse shift in terms
and availability on land acquisition, land development and home construction (AD&C)
loans, and builders with outstanding loans are facing mounting challenges.

Impact. Lenders are refusing to extend new AD&C credit or to modify outstanding
AD&C loans in order to provide more time to complete projects and pay off loans.
Lenders themselves often cite regulatory requirements or examiner pressure on banks
to shrink their AD&C loan portfolios as reasons for their actions. While federal bank
regulators maintain that they are not encouraging institutions to stop making loans or to
indiscriminately liquidate outstanding loans, reports from NAHB members in a number of
different geographies suggest that bank examiners in the field are adopting a
significantly more aggressive posture. Moreover, some institutions appear to be
overhauling and downsizing portfolios independent of regulator/examiner pressure.
Impact on Home Building. As a result of this regulatory pressure, the home building
industry is having extreme difficulty in obtaining credit for viable projects. Builders with
outstanding construction and development loans are experiencing intense pressure as
the result of requirements for significant additional equity, denials on loan extensions,
and demands for immediate repayment. In short, the credit window seems to have been
slammed shut for builders all over the country.

Mortgage Lending Requlations

Agencies: The Consumer Financial Protection Bureau (CFPB) has the responsibility of
issuing a final rule establishing standards for complying with the Dodd-Frank Act's
ability-to-repay requirement, by defining a “qualified mortgage” (QM). Six federal
agencies (the Office of the Comptroller of the Currency, Board of Governors of the
Federal Reserve System, Federal Deposit Insurance Corporation, Federal Housing
Finance Agency, Securities and Exchange Commission and Department of Housing and
Urban Development) will likewise finalize another Dodd-Frank rule on the qualified
residential mortgage (ORM) exemption.

Background: The Dodd-Frank Wall Street Reform and Consumer Protection Act
authorized significant changes to mortgage lending practices. Two of the provisions that
will have a major impact on the cost and availability of mortgage financing are the Ability
to Repay standard and the Credit Risk Retention Rules. The Ability to Repay provisions
set minimum standards for mortgages by requiring lenders to establish that consumers
have a reasonable ability to repay at the time the mortgage is consummated, and state
that certain high-quality, low-cost loans (defined as Qualified Mortgages) are presumed
to meet this standard. The Credit Risk Retention provisions require securitizers to retain
5% of the credit risk on loans packaged and sold as securities. An exemption was
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allowed for “Qualified Residential Mortgages” (QRMs) which were not explicitly defined
by the Dodd-Frank Act.

Impact: NAHB has concerns about potential adverse impacts on the availability and
cost of mortgage credit for both rulemakings. Of the two rules, the Ability to
Repay/Qualified Mortgage (QM) rule will have the greater impact because it applies to all
residential mortgages, while the QRM only relates to mortgages that are securitized.

Impact on Home Building: A narrowly defined QM would put many of today’s sound
loans and creditworthy borrowers into the non-QM market, undermining prospects for a
housing recovery. NAHB urges the CFPB to include a safe harbor in the definition of 2
QM that would provide some assurance to lenders that they will not be subject to
increased litigation if they use sound underwriting criteria. While consumer advocacy
groups are asking the CFPB to finalize a QM definition that provides a “rebuttable
presumption of compliance” instead of a safe harbor, NAHB is concerned that without a
safe harbor, banks would further restrict home lending because they would be fearful of
the risks of litigation if consumers are unable to repay a mortgage. NAHB is concerned
that the proposed QRM rule would likewise undermine a housing recovery by negatively
impacting the cost and availability of mortgage financing, including underwriting
standards for commerciai real estate and multifamily loans.

EPA Guidance Concerning Clean Water Act Geographic Jurisdiction

.

Agency. U.S. Environmental Protection Agency
Background. The Clean Water Act (CWA) provides EPA and Army Corps of Engineers
with authority over “navigable waters,” which Congress defines as “the waters of the
United States.” The U.S. Supreme Court has issued three main cases concerning the
government'’s geographic jurisdiction under the Clean Water Act:

1. United States v. Riverside Bayview Homes, Inc., 474 U. S. 121 (1985)

2. Solid Waste Agency of Northern Cook Cty. v. Army Corps of Engineers, 531

U. S. 159 (2001), and

3. Rapanos v. United States, 547 U.S. 715 (20086).

4. Sackett v. Environmental Protection Agency (2012)
In Rapanos, Chief Justice Roberts suggested that the government develop a regutation
that establishes the scope of its authority. Subsequently, (December 2007 and June
2008) the EPA and Army Corps of Engineers developed guidance (not a regulation)
concerning the government's jurisdiction. These guidance documents attempted to
interpret all three of the Court's opinions. NAHB understands that EPA has drafted a
new guidance document that focuses on CWA geographic jurisdiction and this third
guidance document has been developed without input from the land development
community.
Impact. In Rapanos, the plurality noted that ‘[tjhe average applicant for an individual
[CWA section 404] permit spends 788 days and $271,596 in completing the process,
and the average applicant for a nationwide permit spends 313 days and $28,915—not
counting costs of mitigation or design changes.” Furthermore, the Court recognized that
each year over $1.7 billion is spent obtaining wetland permits.
Impact on Home Building. Currently, there is broad interpretation of the term “the
waters of the United States” and broad regulations governing stormwater discharges.
Subsequently, a large majority of home builders are required to obtain CWA discharge
permits and many land developers must often obtain federal permission to use their
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private property. Therefore, increasing the number of federal permits required for a
construction project would force even more home builders to deal with the federal
permitting backlog and the high price of getting a permit. Such costs and time delays
will affect the availability and affordability of new homes.

Lead-Based Paint — Renovation, Repair and Painting Rule (RRP), Clearance Testing

« Agency. U.S. Environmental Protection Agency

+« Background. EPA finalized the RRP in 2008 requiring remodelers to be trained and
certified, use lead-safe work practices, and keep records for remodeling and renovation
work performed in pre-1978 homes. As part of a settlement agreement with interest
groups, EPA agreed to amend the 2008 rule by eliminating the “opt-out” provision
aliowing homeowners with no children under six fiving in the home to waive the rule’s
requirements, and doubled the amount of homes subject to the rule. Lastly, EPA’s
original economic analysis relied heavily upon the availability of an improved pre-
renovation test kit, supposed to be available in September 2010, but such kit does not
exist and EPA has not agreed to adjust its corresponding economic analysis about the
burden on businesses.

« Impact. EPA estimated the 2008 RRP rule cost at $490.7 million in the first year and
between $279.1-301.2 million in subsequent years once fully implemented with a fully
qualifying test kit (identified and commercially available). EPA’s removal of the opt-out
provision and its failure to develop or identify a test kit has resulted in a regulation that
will cost an estimated $826.7 million in the first year and between $722.1-779.2 million
in subsequent years. [The removal of the opt-out, according to EPA, adds $336 million in
the first year of the regulation and $194-209 miilion in subsequent years once fully
implemented. The lack of a qualifying test kit alone is responsible for an added cost of
$250-270 million per year]

« Impact on remodeling. The remodeling industry is impacted because the rule does not
apply to home owners, who can undertake the work themselves without following the
rule, thereby increasing the risks of creating a lead hazard and harming children, or
choose uncertified “black market contractors” who do not comply with the rule’s
requirements and avoid the additional costs, making uncertified work cheaper to
consumers. This impairs the ability of professionally-trained and certified remodelers to
undertake critical energy efficiency and upgrade work in older homes who must compete
with DIY and non-compliant “contractors.”

Lacey Act
» Agencies. Animal and Plant Health Inspection Service, U.S. Customs and Border

Protection, Federal Bureau of investigation, U.S. Fish and Wildlife Service, U.S. Forest
Service, National Oceanic and Atmospheric Administration, Office of the Inspector
General, U.8. Coast Guard, U.S. Immigration and Customs Enforcement, U.S.
Department of Justice

+ Background. Recognizing the need to hold harmless those who exercised due care in
the acquisition of wood and plant products, Congress in 2008 sought to exempt honest
business owners from overzealous government enforcement by including reference to
the Civil Asset Forfeiture Reform Act in the 2008 Amendments to the Lacey Act. The
U.S. Department of Justice, however, has virtually eliminated this important defense for
honest business owners through a broad interpretation of the law. By deeming wood
and plant products under Lacey “contraband”, innocent companies are left without legal
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standing to challenge a government taking in court. The resuit is that the entire supply
chain dealing with imported wood products—including builders and consumers—are
held personally liabie to certify that the timber product did not come from plant material
that was taken, transported, possessed or sold in violation of any foreign law. The way
the law is currently structured leaves wide open the entire chain of custody of a timber
product, including builders who have no way of knowing the origin of a particular piece of
lumber, a component of a cabinet, closet door or crown molding, to the details of an
enforcement action.

Impact. The Animal and Plant Health Inspection Service is receiving an estimated
40,000 importation documents each month, and they have calculated that it is costing
the Federal Government and the regulated community of importers approximately $56
million annually to comply with the declaration requirement.

Impact on Home Building. The ability to operate effectively in the home building
industry and to price a home competitively depends on the degree to which the builder's
overall costs are certain and predictable. Predictability is of paramount importance as it
allows builders to accurately estimate and account for costs in building homes. Further,
the more confidence a builder has in pre- and post-construction costs, the more cost-
effective the home building process is, as well as the builder’s ability to pass those
corresponding savings through to homeowners, This impact is of particular concern in
the affordable housing sector where relatively small price increases can have an
immediate impact on low to moderate income home buyers who are more susceptible to
being priced out of the market. As the price of the home increases, those who are on
the verge of qualifying for a new home purchase will no longer be able to afford to
purchase a new home. A 2012 priced-out analysis done by NAHB illustrates the number
of households priced out of the market for a median priced new home due to a $1,000
price increase. Nationally, this price difference means that when a median new home
price increases from $225,000 to $226,000, 232,447 households can no longer afford
that home.

EPA Regulation of Greenhouse Gas Emissions

Agency. U.S. Environmental Protection Agency

Background. On May 7, 2010, EPA issued its first regulation setting limits on
greenhouse gas (GHG) emissions from cars (the “Auto Rule”), as part of a suite of
regulations focused on curbing GHGs. Although the Auto Rule is for mobile sources
(cars and trucks), EPA believes this regulation triggers requirements for any stationary
sources of GHG. In an effort to temporarily exempt small stationary sources, EPA
issued the GHG Tailoring Rule in June 2010; however, the Tailoring Rule still allows
EPA to revise emissions’ thresholds downward to include small stationary sources stuch
as single family or multifamily projects over time. EPA proposes its first revision to the
Tailoring Rule in March 2012.

NAHB, along with a coalition of others, filed a legal challenge to EPA’s interpretation and
NAHB's policy opposes using existing environmental statutes to regulate GHGs. In
February 2012, the Circuit Court for the District of Columbia heard oral arguments in the
case but has not rendered a decision. Previously, the court denied a motion to stay the
regulations. NAMB supported legislation (S. 3072), sponsored by Sen. Jay Rockefeller
(D-WV), to set a two-year moratorium on EPA regulating stationary sources, preventing
EPA from taking any action under the Clean Air Act with respect to stationary source
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permitting or standards of performance relating to carbon dioxide or methane, but the
legislation did not receive a vote in the 111" Congress.

Impact. By regulating GHGs from mobile sources as a pollutant under the Clean Air
Act, EPA believes it is essentially bound to regulate GHGs from stationary sources as
well. This establishes the debate over whether or not GHGs are considered traditional
“pollutants” for purposes of regulating stationary sources and, if so, it would be extremely
challenging for the Agency to propose things like permitting, new source performance
standards, and non-attainment areas for naturally-occurring and globally-constant gases
like carbon dioxide, for example.

Impact on Home Building. EPA data shows that 515 new single family homes and
6,400 new multifamily dwellings would exceed the statutory 250 ton-per-year threshold
triggering pre-construction permitting under the Clean Air Act for prevention of significant
deterioration (PSD). If these new developments require federal permitting, it could
thwart the delicate housing recovery that appears to have been started.

Stormwater Regulations Revision to Address Discharges from Developed Sites

-

.

L

Agency: U.S. Environmental Protection Agency

Background. Under section 402(p) of the Clean Water Act, the Environmental
Protection Agency regulates stormwater discharges from municipal separate storm
sewer systems (publicly owned conveyances or systems of conveyances that discharge
to waters of the U.S. and are designed or used for collecting or conveying storm water,
are not combined sewers, and are not part of a publicly owned treatment works),
stormwater discharges associated with industrial activity, and stormwater discharges
from construction sites of one acre or larger. Under EPA’s regulations, these stormwater
discharges are required to be covered by National Pollutant Discharge Elimination
System (NPDES) permits. EPA has initiated a nationa!l rulemaking to establish more
stringent requirements on stormwater discharges from new development and
redevelopment and make other regulatory changes to municipal separate storm sewer
systems. It is expected that these regulations will take into account the potential
discharges from the site after construction is completed, which is an unprecedented level
of regulation.

Impact. By developing a new stormwater rule, EPA could significantly increase the
costs associated with stormwater management for new development and
redevelopment.

Impact on Home Building. The homebuilding industry will have to implement long term
stormwater flow controls and design sites to manage long term stormwater flow. The
cost of homebuilding could rise as these new systems are implemented. The
administrative burden on state and local government will also increase as they adopt
and manage the implementation of these new policies.

Proposed Rule for Coal Combustion Residuals (CCR) under RCRA

-

Agency. U.S. Environmental Protection Agency

Background: In June 2010, EPA proposed a rule to reverse longstanding “beneficial
use” policy exempting electric utilities that generate vast quantities of coal combustion
residuals (CCR) or coal ash from strict permitting and disposal requirements under the
Resource Conservation and Recovery Act (RCRA). The “beneficial use” policy was
authorized by Congress (Bevill amendment) and allows EPA to exempt specific waste
streams from RCRA based on eight criteria. EPA recognized labeling CCR as a
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“hazardous waste” under RCRA could halt the emerging “beneficial use” market for
products containing CCR, such as drywall, concrete, soil conditioners, and road material
aggregates and conducted two analyses on coal ash. These analyses concluded CCR
and products containing CCR wastes did not pose a threat to human health or the
environment, and EPA exempted CCR. As a result, CCR wastes are covered under
Solid Waste Disposal Act (SWDA) and its disposal is enforced by States, not EPA.
EPA’s current proposal reverses the two Bevill analyses and seeks to regulate “un-
encapsulated” (utility wastes) CCR wastes under RCRA, but not CCR wastes that are
“encapsulated” (construction materials); however, EPA does not clarify if it would
regulate CCR wastes in disposed building materials (after demolition). While EPA
recognizes using CCR waste in construction material (drywall and concrete) actually
reduces GHG emissions between 12.5-25 million metric tons of CO, equivalent per year,
the reversal on the "beneficial use” policy risks undermining EPA’s efforts to encourage
the use of construction material containing CCR and creates confusion for the industry
and consumers about whether or not construction materials containing CCR are
considered "hazardous wastes” by EPA.

* Impact._According to EPA, approximately 40% of all drywall contains CCR wastes and
CCR wastes replaces 15% to 30% of cement binding agents used in the formation of
concrete. Because various green building rating systems and standards (including the
NGBS) give reference to products containing CCR, and award points for its use in
programmatic benchmarks for green construction as a recyclable material, the impact of
this regulation could be broad.

» Impact on Home Building. NAHB members face regulatory uncertainty under EPA’s
proposal over the long term RCRA status of CCR containing construction materials at
demolition and disposal. Builders also face confusion and potential consumer liability
risks arising from EPA’s position that drywall and concrete containing CCR wastes could
be safe in residential use, but is considered a “hazardous waste” under RCRA if stored
on an industrial site.

Other Regulatory Concerns

Federal Energy Efficiency Standard; National Energy Building Code

« Agency. U.S. Deparntment of Energy

« Background. For years, the home building industry has relied upon and participated in
the development of consensus-based building and energy codes for new home
construction. Most recently, this process has been managed by the International Code
Council (ICC) and the American Society of Heating, Refrigerating and Air-Conditioning
Engineers (ASHRAE). Over the past few years, efficiency advocates, environmentalists,
and product manufacturers have used this process to dramatically increase minimum
energy code requirements that are replaced before they can even be implemented, not
knowing the impact in the environment or to affordability. Furthermore, interest groups
have lobbied Congress to pass minimum federal energy code mandates and push
States to adopt aggressive energy codes in order to receive federal incentive funding.
Because the ever-increasing energy code requirements are disconnected from
reasonable energy savings payback to consumers, and unnecessarily increase the cost
of new, more energy-efficient homes, NAHB has opposed federal legislation, and has
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argued against code proposals with ICC or ASHRAE, that set unreasonable energy
efficiency minimums or that have cost increases that are not cost effective. Keep in mind
that these requirements are the “minimum,” permissible under the law — every single
new home must comply. For every $1,000 increase in the price of a mid level new home
(nationally), 232,447 buyers will no longer qualify for the mortgage.

Impact. Because the code development process is not a program with federal
oversight, there is little recourse. Until recently, Congress had never considered
usurping a State's right to set its own building and energy codes. With renewed lobbying
by interest groups, and a federal agency that supports the interest groups’ efforts, it has
become more challenging to forestall the substantial increases. The federalization of the
building energy code process will be critical as Congress continues to grapple with
setting minimum efficiency standards. While dealing with the greatest downturn since
the Great Depression new home construction has all but stopped. There have been 2
code cycles sine the downturn began in 2008 and very few new homes built to evaluate
if energy conservation measures work. Codes have been increased by use of computer
models, conducted by engineers who may not be “on the ground” seeing how these
measures are being implemented in real homes. The stringency for energy codes needs
to be pulled back until the housing supply can demonstrate that the increases indeed
work. Until housing recovers, no increases should take place and the DOE should
maintain their authorized role as technical advisors.

Impact on Home Building. Significant increases in minimum energy code
requirements can raise the costs of a new home from $3,000- $15,000, depending on
the'increase and area. This substantial price jump makes the newest, most energy-
efficient homes harder to sell, or completely unaffordable, particularly for fower-to-
moderate income families. These families that are the hardest hit by higher energy bills
are thus relegated to the least-efficient, older housing. This is unfair and actually wastes
energy. Energy efficiency has to be reasonable and affordable to the consumers that
ultimately pay the costs for such requirements - i.e., future homebuyers and
homeowners,

Federal Sustainability and Transportation Initiatives

.

Agencies. U.S. Environmental Protection Agency, U.S. Dept. of Housing and Urban
Development, U.S. Department of Transportation.

Background. Ongoing efforts by the Administration to promote an urban-centric, dense,
and “green” development standard, called “sustainable communities,” have been
increasing over the past two years. Combining housing, transportation and energy
efficiency/green into one initiative under the term “sustainability” would be handled by a
joint, intra-agency program to provide grants, funding, and other government support for
housing and development projects meeting specific “sustainability” criteria. The
Administration has promoted this approach as a way to both address climate change
and to calculate the true “cost” of housing by including transportation using a proprietary
model (“housing and transportation index” or “H&T index"). This calculation tool and
methodology is not peer-reviewed and appears to be disconnected from market realities
for both builders and consumers. Additionally, such government programs have proven
to be heavily reliant upon LEED and other non-ANSI green rating systems without giving
equal recognition for the ANSI-approved National Green Building Standard.

Impact. Because the Administration wants to promote the sustainability, it could easily
become a c¢riteria requirement for accessing a variety of federal funding and grant
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opportunities for housing and development projects. This process largely exists outside
of the legislature and is often voluntary. However, funneling the government’s limited
resources for housing by forcing developers to use proprietary standards and calculation
modules could prove to be unnecessarily costly, restrictive, and unaffordable for
consumers in the long term.

« Impact on Home Building. Although efforts and initiatives to promote sustainability
have been largely voluntary until now, it could become mandatory in the future. [f this
federalization of land use and “sustainability” concept filters down and becomes the
requirement for accessing all federal housing funds, it could create problems for builders
using other green programs that are not proprietary (like the NGBS) and that may not
use the H&T index, particularly in rural, non-urban areas, for which the H&T index model
is unworkable and inappropriate.
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Chairman IssA. Thank you.

I recognize myself for a round of questioning.

If we could have the first slide. I just want to make some point
to make this at least understood to be as bipartisan an effort as
it is.

[Slide.]

Chairman IssA. The source is the Office of Management and
Budget, Obama Administration. It says there is some evidence that
domestic environmental regulation has led to some U.S.-based mul-
tinationals to invest in other countries, especially in the domain of
manufacturing. And it goes on.

[Slide.]

Chairman IssA. Next slide, also from the Office of Management
and Budget says regulations can also impose significant cost on
bussiil((elss, dampening economic competition and capital investment.

[Slide.]

Chairman IssA. The next slide says, again, Office of Management
and Budget, Obama Administration, regulations can place undue
burdens on companies, consumers, and workers, and may cause
growth and overall productivity to slow.

If I had more than five minutes, I would go on for another five-
plus minutes with examples where this Administration has said re-
peatedly that, in fact, regulations can cost jobs. But let me just I
will look at the LEED certification example for a moment. I own
a LEED certified silver building; it doesn’t have GSA in it, it has
a tenant in it that invested several million dollars in redoing the
building to meet that standard, and it is a wonderful building. But
let me ask a couple of quick questions.

The GSA doesn’t pay for TIs. My understanding is they want ev-
erytgling included in the rent, including the utilities, isn’t that cor-
rect?

Mr. RUSSELL. Yes, Congressman.

Chairman ISsA. So when the GSA puts a mandate on taking half
a building, a quarter of a building, or an entire building, aren’t
they in fact, in a sense, driving up the cost to the taxpayer of cap-
ital improvements that may be for as few as, well, in the case of
the census that was in my building for less than a year, they can
in fact be in there for just one year, isn’t that true?

Mr. RusseLL. That is correct.

Chairman IssA. So let’s go through this. The GSA only has one
basic way they like to contract for leased facilities, which is they
like to have an all-in strategy. They are telling you to upgrade the
utilities, upgrade all of these items, when in fact there may be a
partial tenant and only in there for a short period of time; there
may be no cost benefit. But even if there was a cost benefit, isn’t
it true that since they are not paying the utilities, they are in fact
already encouraging the building owner to make the changes that
are in their best interest to drive down the cost of those utilities?

Mr. RUSSELL. That is absolutely correct.

Chairman IssA. So they are just not protecting the taxpayer,
once again.

Mr. RusseLL. Well, as many benefits as energy efficient, high
performing buildings provide, the question of how the Federal Gov-
ernment goes about mandating the use of a particular system to
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get there removes the competition, artificially inflating the cost of
having that green building meet higher performance standards.

Chairman ISsA. I guess what we need is maybe a conference to
bring all the GSA people together to discuss how they could do this
better. I think they had one recently; I am not sure if they have
another one planned right now.

Mr. ConNOLLY. Would the Chairman yield on that, Mr. Chair-
man, for a friendly observation?

Chairman IssA. Of course.

Mr. CoONNOLLY. I would welcome such a suggestion, because
there is another aspect of this, and that is GSA practices. When a
long-term lease is expired, it exerts the right to stay, nonetheless,
until it finds a new location, and that has enormous impact on the
owner of a building in terms of financing costs because it is caught
in limbo, and it can actually put a company out of business, de-
pending on how many buildings they own. So some of the practices
being deployed right now by GSA are, to me, very injurious to busi-
ness interest.

I thank the Chair for yielding.

Chairman IssA. Thank you. And the gentleman knows, because
he has probably more GSA contracted space than probably any
other member of Congress.

Mr. Russell, I am going to stay on this subject and let others go
to other subjects. When we look at GSA, both this Committee and
other committees of jurisdiction, if GSA came in and said we would
like you to meet LEED standards and other standards, we would
like you to embrace these, but we want you to do it in a trans-
parent, cost-effective way, I am assuming that your members would
be thrilled to run an analysis of energy savings, cost, capital im-
provements, and so on, so that it would be transparent as to
whether, in that one-year lease, it made sense to upgrade or the
best value for the taxpayer for a short or part of a building lease
might be less, something that currently, I understand, is not in the
bidding process.

Mr. RUSSELL. That is correct, Chairman. If I may.

Chairman IssA. Of course.

Mr. RUSSELL. Our members manufacture the kinds of products
that allow buildings to achieve their highest performance. Innova-
tion is at the core of our industry, and the innovative potential of
the chemistry industry to deliver the kinds of tools that we need
to increasingly improve is at risk because of GSA’s continued selec-
tion of only one system, rather than setting high bars and letting
different systems meet that standard. We would, of course, be in
favor of having GSA select performance-based criteria and then en-
couraging competition on how to reach them, which would, in turn,
increase transparency among the various systems and the various
materials.

Chairman ISSA. Speaking of transparency, that piece of what we
often call bulletproof glass that you held up, my understanding is
that is what the President stands behind in order to be protected,
something either identical or substantially similar.

Mr. RUSSELL. That is correct.

Chairman IssA. Well, I am certainly hopeful that GSA under-
stands that we all, when appropriate, want to have that kind of



72

protection, and if it doesn’t meet somebody’s environmental ques-
tions, I would still save life savings comes in all forms.

With that, I recognize the Ranking Member for his round of
questions.

Mr. CumMMINGS. Thank you very much, Mr. Chairman.

First of all, I want to thank all of you for being here, and I ap-
preciate everything that you have said.

Mr. Hamby, I understand what you are talking about. And with
regard to the banks and our community banks, we see the results
of regulations and I have seen it; I know exactly what you are talk-
ing about. What we have to keep in mind, too, is I am sitting here
and I am thinking about how important balance is in everything
that we do. When everything gets out of balance, you have a prob-
lem. And the sad part about it is, and I can’t think of a better word
than some crooks did some very unfortunate things and got us into
having to even come up with a Dodd-Frank. So I think probably
what happened, in an effort to prevent it from happening again, we
found ourselves in this situation. So I can appreciate everything
you said.

I can also appreciate what you said, Mr. Williams and Mr.
Rutenberg, because as you were talking, Mr. Rutenberg, I could not
help but feel a little bit emotional, because when you talk about
lead paint, I think about all the children that I grew up with, many
of whom inhaled lead paint and many of whom their development
was retarded or arrested, and they never grew up to be what God
meant for them to be. Some of them are sitting in prisons right
now; some of them were, of course, put in special ed, never to es-
cape and their lives were stolen from them, their futures were sto-
len from them. And to be very frank with you, I mourn for them
every day; and it is still going on.

But, again, I go back to what I said to Mr. Hamby: it is a thing
of balance and it is a thing of practicality, and the quotes that the
Chairman just put up there, this Administration has recognized
that there are problems and this Administration has done probably
more than any other administration trying to address those issues.
President Obama has had a balanced approach towards regula-
tions; he focused on identifying regulations that are unnecessarily
burdensome to business and even issued several Executive Orders
directing agencies to modify or repeal any existing regulations that
are unnecessarily burdensome. The President has also finalized
several key regulations that are critical to curb dangerous business
practices or reduce harmful pollutants and toxins in our environ-
ment. The benefit of these rules far outweigh the costs and their
implementation is critical to the health and safety of Americans.

Yes, Mr. Rutenberg. I want you to be brief because I have some-
thing else I want to say.

Mr. RUTENBERG. I will be brief. NAHB has policy on record in
support of protection against lead. My spouse has spent 20-some-
thing years in special education as a speech language pathologist.
I understand it. Our problem is with the implementation and exe-
cution. The rules were promulgated based upon the assumption
that there would be a phase 2 test kit available in August of 2010;
it is still not available. That is the one that is giving us false read-
ings.
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Mr. CUMMINGS. Mr. Rutenberg, I want you to be clear. I am not
going against you. I think that we have a test kit that is inac-
curate. We need to deal with that.

Mr. RUTENBERG. Yes, sir.

Mr. CUMMINGS. And I am 100 percent with you on that.

Mr. RUTENBERG. And we are with you on that.

Mr. CUMMINGS. The problem is that, at the same time, though,
I have kids that I want to protect, and I have folks who, again,
may never grow up to do what they were intended to do when they
came upon this earth.

But let me just tell you another little thing. Another reason why,
whenever we have these hearings, I always think about when I
was a kid in high school. I worked at Bethlehem Steel during the
summer. When you would go to Bethlehem Steel, Mr. Williams, if
you had been there for about, when you were there, and I didn’t
think of this because you were just having fun, you were making
a few dollars, you were getting a check for the first time. I didn’t
think about it then, but now I look back at it. When you were there
for about 30 minutes, if you blew your nose, black or red mucous
came out, in 30 minutes. There was no requirement that I know
of, to have a mask over your face. I mean, this is just from walking
around the grounds.

And then I think about all the people who have died, who I know
have died of lung cancer. Now, these guys were making a lot of
money, but they died early. So I think when we talk about regula-
tions, first of all, I want to make sure that we are fair to this Presi-
dent; that he has done what he can to try to address this problem.
As I said in my opening statement, it showed down the process of
approving all these regulations and acknowledged that there is a
problem. But at the same time I just want to point out that there
is also this benefit to regulations. I think that is what you were
trying to say, Mr. Williams.

I had 50 million questions. My time has run out. But I just want-
ed to say that. Thank you, Mr. Chairman.

Mr. WALBERG. [Presiding.] I thank the gentleman.

I recognize myself for five minutes of questioning.

Thank you to the panel for being here. So many questions could
be asked, with so little time.

Mr. Yarossi, EPA has issued a proposed rule to reclassify coal
ash, as you have indicated, as a hazardous waste. How much will
this reclassification increase cost for the transportation sector
alone?

Mr. YAROSSI. ARTBA study has indicated it will cost $104 billion,
about $5.4 billion a year over the next 20 years. Just to put that
in context, the bill that was just passed reduced funding for high-
ways by $2 billion a year from what it was at the 2009 levels. If
you add that on to it, then we have a significant reduction in our
ability to improve our transportation systems.

Mr. WALBERG. To build roads.

Mr. YAROSSI. Yes.

Mr. WALBERG. How does the transportation sector use coal ash?
Describe it for us.

Mr. YAROSSI. It is used in many ways, but primarily coal ash is
used as a material in cement.
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Mr. WALBERG. Does it perform any specific function as a specific
material that is used? Does it replace something else?

Mr. YAROSSI. Oh, yes, sure. Absolutely. The EPA, and I am going
to look at my statistics here, estimated that using coal ash at the
levels we are using now results in annual greenhouse gas reduc-
tions in concrete between 12.5 and 25 million tons. But it is actu-
ally helping in the reduction of greenhouse gases. It also helps
make concrete more durable and stronger, so we get a longer life
out of our product.

Mr. WALBERG. And it is a waste product that is being used in
a very useful, important function.

Mr. YAROSSI. Yes.

Mr. WALBERG. And the cost factor savings as well. How will the
transportation sector deal with increased costs if this proposed rule
goes through?

Mr. YarossI. That again is going to fall back onto the owners,
and that would be varied widely, but I would have to imagine there
will be less projects out there. The cost of building anything will
go up and the amount of money, until we see some new revenue
coming into the transportation system, the answer, I think, is easy:
there will be less projects going on.

Mr. WALBERG. So less jobs?

Mr. YAROSSI. Less jobs.

Mr. WALBERG. Less economic opportunity and future as well.

Mr. YAROSSI. Right.

Mr. WALBERG. The rule, as I understand it, will not only increase
our utility costs, utility costs as a result of disposing of this byprod-
uct of coal, but it has an adverse impact, as well, on commercial
value of coal ash. Mr. Yarossi and Mr. Rutenberg, if I could ask you
how much coal ash do your industries use?

Mr. YAROSSI. I don’t have that figure with me.

Mr. WALBERG. A lot of it?

Mr. YAROSSI. A lot. Oh, yes I do. In 2008 I have a figure. Again,
I am going back to my facts here,12.5 million tons of coal ash was
used in the production of concrete.

Mr. WALBERG. Okay. A significant amount.

Mr. YAROSSI. A lot.

Mr. WALBERG. That would have to be disposed of some other
way.

Mr. YAROsSI. Exactly. Yes, sir.

Mr. WALBERG. Mr. Rutenberg.

Mr. RUTENBERG. I do not have the number, but I will tell you
that it is used extensively and that it varies by region and by spe-
cific Ready Mix plant and how they do their concrete mix. So it
varies, but we use a lot of it.

Mr. WALBERG. On drywall, for instance, how would the construc-
tion continue for that, maintain construction? How would the cost
be affected without coal ash?

Mr. RUTENBERG. We are using the byproducts from scrubbers on
coal plants to be, we call it synthetics drywall. That is my personal
way, it may not be accurate; and it takes the place of mined gyp-
sum. So it has a double benefit: we no longer have to mine as
much, we have a byproduct that we don’t have to dispose of it, and
in some plants they will have cogeneration that will actually locate
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the drywall plant with the coal power plant so they can use the
steam as a byproduct to run the drywall plant.

Mr. WALBERG. Let me ask a further question on coal ash. Mr.
Yarossi, can you talk about how EPA studied the issue of whether
coal ash should be regulated as a hazardous waste in the past and
the conclusion that they reached?

Mr. YAROSSI. I do know that on four separate occasions EPA has
studied coal ash and determined that it didn’t warrant regulation
as a hazardous waste: 1988, 1993, 1999

MI‘.?WALBERG. That it didn’t warrant regulation as hazardous
waste?

Mr. YAROSSI. It did not warrant regulation as a hazardous waste.

Mr. WALBERG. Has anything changed to merit the EPA’s change?

Mr. YAarossi. To my knowledge, there is no change in any sci-
entific information that would warrant change.

Mr. WALBERG. Thank you. My time has expired.

I recognize Mr. Kucinich.

Oh, excuse me, Mr. Tierney.

Mr. TIERNEY. Thank you, Mr. Chairman.

Thank all of you for your testimony.

You know, I don’t object to having a hearing on any one of these
areas here; I think we all understand that there is a tension, nat-
ural tension between a consumer and a producer, between a person
working in the job and the boss and all of that, around safety con-
cerns or whatever. So we ought to have these hearings to make
sure whatever rules are out there are fair, they are being enforced
fairly, they make sense. So any one of these subjects would be a
pretty good hearing in and of themselves.

What I sort of do object to, Mr. Chairman, is that we have a
spray of six people in six different industries. Everybody gets about
five minutes to sort of delve down a little bit and you don’t get any
counter-arguments because we have about a five to one ratio here
perspective. What I think it would be healthier, to take any one of
these subjects and bring on a much more even balance of people
so we get the full array of opinion here and perspective, and see
whether or not there is something wrong with a given rule on that.

I don’t think anybody here thinks that we should have unfair, I
was in business for over 20 years and represented a lot of busi-
nesses, spent a lot of my life arguing about rules and regulations
on that. Yet, I think there should be rules and regulations, and I
would bet that everybody on this panel thinks that there ought to
be some standards. Three national business organizations took a
poll recently. The top problem with the economy right now, in their
perspective, anyway, isn’t rules and regulations; those are things
that constantly aggravate people and they have to deal with it. But
their problem is a lack of demand. If I go out in my community and
say what is wrong, they will say, I don’t have any customers. Peo-
ple are out of work; they don’t have the money to spend; they don’t
have any customers.

Seventy-eight percent of small business people think that govern-
ment standards are important to level the playing field between
their business and big business. Eighty-six percent they are a nec-
essary part of a modern economy. Eighty-four percent say they sup-
port food safety standards. You talk to any group of people out in
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my neighborhood, you talk to mothers and fathers around the play-
ground and everything like that, they are worried about the kind
of food that is being imported and not checked. They are worried
about toys coming in and not being checked. Those are legitimate
standards on that. They are worried about clean air and clean
water.

I grew up in Salem. We used to have the North River run right
down the center of Salem. It was purple and blue and green and
noxious. We lived over half a mile away. We couldn’t sit on our
deck. I think it was a good idea to get some standards to clean that
up. Now Salem is a vibrant community and you don’t smell any of
that stuff going down. People are boating and enjoying the water.

So the issue, I think, here is not that we shouldn’t have hearings
on that to make sure the rules and regulations are effective; it is
this notion of putting it under an umbrella that regulations are
killing our economy, they are killing our job creators. That is total
nonsense and I don’t think there is an iota of evidence that we
have either heard today or that exists out there for this larger no-
tion. We have sat in here, in this Congress, on that theory and
talked about mercury emissions from power plants as somehow
being job killers.

We are talking about a 1990 bipartisan amendment to legislation
of the Clean Air Act. The bipartisan legislation ordered the EPA
to set standards. Seventeen States adopted it on their own. There
are 772 million pounds of airborne toxics out there. I would think
that none of these witnesses want to be sucking it in at 2.5 pounds
per person on that basis. Twenty years it took for the EPA to get
to dealing with that issue, and even when it gets passed, it hasn’t
passed yet, it is going to take four more years for people to get
ready to implement it. Thirty-one thousand construction jobs will
be created, 9,000 continuing jobs in the utility industry. Yet we are
arguing, benefits are 25 times the costs of that in terms of health
and 160,000 lives will be saved. What are we arguing about in
terms of that? We have hearings on that instead of the things that
these gentlemen bring to the table.

We limit toxic emissions from a variety of cement on that, as if
the cement thing is going to pack up and go to China if it doesn’t
get its way on this basis. But those are chemical compounds that
do contribute to smog and pollution, and for every $1 we put in on
enforcing that rule to clean those up, we get about $19 back in a
public health benefit.

We are talking about the import of illegally harvested endan-
gered wood for guitars. This is what we spend our time on, not on
the building industry, which has some serious concerns on that; not
whether LEED is the good example or whether we have other
standards that should be brought in and why; not on the banking
industry, what is happening about community banks versus people
on Wall Street that basically brought this Country and almost the
international community to their knees. That is not what we are
talking about. We are talking about guitars, which, incidentally,
made $1 billion under this so-called onerous restriction of not let-
ting them bring in illegal, imported wood.

We had a hearing here on invasive foreign snakes. Now, there
is something really slowing down the community. The evidence was
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one person in Utah who said in 2010 he had to lay off four of his
seven employees. In 2008, rather. Of course, 2008 was the height
of the recession, and the rule he was complaining about didn’t get
put in until 2010. But this we had a hearing on.

So it is not the fact that we shouldn’t have these hearings; this
is what this Committee should be doing, and all of these are legiti-
mate concerns. We can come down on one side or the other, but we
ought to have a full hearing on those that we think are important
enough to impact the economy so that it takes Congress’s attention,;
not the nit-picking stuff that are left to lawyers and experts that
are going to go in front of the rules agencies and argue whether
or not it should be amended or changed one way or another, but
the ones that make substantial public policy that really do make
a difference, and then have a full hearing on all of that, with
enough perspective in there that we can all get a reasonable deci-
sion made as to what is good and what is bad.

Really, I think the problem with the Majority here is when they
acknowledge that that is not really the problem, that the problem
is a lack of demand and a lack of customers, then they are going
to have to put some attention on the American Jobs Act and get
people back to work in excess of 1.9 million people back to work
in a very short, relative order on that, and that is their problem.
So they have to look for something else to rail about and have to
entitle hearings like this with a broad notion that it is job killers
and job creators, and that stuff. Let’s do our job. Let’s have a hear-
ing on each of these things that are important in their own respec-
tive and are industries that maybe do impact the economy, not
bring in a show of six people, give them barely any time to make
their case or have anybody to rebut it so that they can get deep
into the weeds, and we can do our job in that way.

With that, I yield back.

Mr. WALBERG. I thank the gentleman. His time has expired. A
good history lesson, but we will have opportunities for plenty of
hearings, I am sure, and building the economy.

I now recognize the gentleman from Oklahoma, Mr. Lankford.

Mr. LANKFORD. Thank you, Mr. Chairman.

This conversation about red tape is really a big deal. I don’t
think anyone on this dais or on this panel would disagree that
there is an appropriate role for the Federal Government and for
State and local governments in setting boundaries and regulations,
but there has been a shift, it seems. The increased use of guidance
documents, rather than actually doing formal rulemaking so that
a guidance hangs out there and doesn’t go through all the comment
period to make changes; the major rules are now supplemented
there, and we have more major rules with $100 million affect on
the Country than we have had before. The congressional intent is
not being able to be evaluated; that is why bills like UMRA that
this Committee dealt with last year, the Unfunded Mandate Re-
form Act, is such a big deal.

Let me get a chance to bounce off a few questions off a few of
you in the time that I have here.

Mr. Hamby, I want to ask you a little bit about Dodd-Frank.
There was a lot of conversation about Dodd-Frank, it doesn’t apply
to community banks, that this applies to the big banks. So when
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Dodd-Frank comes down, does it have any effect on you as a com-
munity bank?

Mr. HAMBY. Oh, it absolutely does. We were just talking about
the qualified mortgage that the gentleman, Mr. Rutenberg, was
talking about. That is going to be dramatic for us. If this is not
monitored and this part of the bill is not watched very closely, we
could come out with a dinosaur, basically, that we can’t manage.
It can be extremely complex; it can take us out of the business. I
understand why it was written; I understand why it was designed.
It is all with good intentions. But when you go down and you look
at the small community, where the average mortgage is $30,000 to
$50,000, the cost is the same to make that mortgage as it is a
$500,000 mortgage.

Mr. LANKFORD. Okay, we have a $50,000 mortgage with a tre-
mendous cost burden now that has been added to it. Give me just
a thought here on a home loan application, going through the proc-
ess of that. Has there been a change in the past couple years in
the home loan process, the length of time it takes, the difficulty of
making the loan?

Mr. HAMBY. Oh, sure. Five years ago I was closing mortgage
loans in 10 to 15 days and probably having documents about an
inch thick. Now it takes me 40 to 45 days and the documents are
about three inches thick. I don’t know anyone that reads all the
documents because they really can’t. They used to read them, but
they are hugely burdensome to the consumer.

We want to do what is right. We want to make sure they are pro-
tected. We want to make sure they understand the terms and the
conditions. I am a big consumer advocate on that. But the way we
have it done, we are Kkilling a lot of trees, we are hiring a lot of
regulators, I am hiring a lot of lawyers, and I don’t think the peo-
ple are any better protected.

Mr. LANKFORD. What effect does this have on a smaller bank?
You are a community bank as well, but let’s take a bank of $500
million or less, or $50 million or less.

Mr. HAMBY. Sure. Let’s take a little back out in the rural area
of the Country that is a $50 million bank. With all the hoops they
have to go through to make the mortgage loan and to make sure
they are doing it right and they are in compliance with Dodd-
Frank, if the qualified mortgage rule gets enacted improperly, it
will very well take them out of the mortgage lending market. And
they are the only person that makes a loan to people in small rural
communities; there isn’t any big Wells Fargo or anyone like that
to do it out there, it is simply too small.

So they do it. There aren’t good appraisals. When you get an ap-
praisal, you have to have comp values, at least three in the last six
months. Well, if you are in a small town and the average home
price is $50,000 and you have a $100,000 home, you are not going
to find three property values in six months, so you are not going
to meet Freddie Mac-Fannie Mae guidelines. So the bank is going
to make the loan; it is probably going to be adjustable every five
years; it is not going to be going out to the secondary market where
you can get the 2.85 percent interest. And then part of the rule is
to watch what is called the high priced mortgage. It will fall in that
category and that will further take away from the community
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bank’s ability to serve that customer who wants to finance his
home or build his home. It is a real issue for community banks.

Mr. LANKFORD. So you are saying in community banks in rural
America, this solution that was put out there really is a solution
for urban areas that deal with larger banks, but for the community
banks and the smaller areas, all those burdens are coming down
on them.

Mr. HAMBY. Absolutely. A lot of them are, and it can be very dev-
astating. It is the rule of unintended consequences.

Mr. LANKFORD. How many staff did you have to hire or how
many dollars did you have to spend last year dealing with just
compliance?

Mr. HAMBY. Just compliance last year? I can’t tell you the total
dollar I spent on just compliance, but, as I said, it increased in the
last three years by $1.4 million.

Mr. LANKFORD. So just the increase. Because, as you mentioned
before, banks are some of the most regulated industry in America.

Mr. HAMBY. That is right.

Mr. LANKFORD. Lots of regulations already. But in addition to
the regulations that have been there for a long time, you had an
additional $1.4 million in cost?

Mr. HAMBY. An additional $1.4 million of cost. Right now regu-
latory compliance is my third largest expense item. The first is in-
terest expense; the second one is human resources expense; and
then the third one, which used to be way down the line, is now reg-
ulatory compliance expense.

Mr. LANKFORD. One quick question.

Mr. HAMBY. Yes, sir.

Mr. LANKFORD. The Volker Rule and several other rules that are
not supposed to apply to community banks, do you have to prove
that it doesn’t apply to you, or is it just automatic, if you are a cer-
tain size it doesn’t apply to you?

Mr. HAMBY. Oh, you have to prove it doesn’t apply to you.

Mr. LANKFORD. So how long does it take to prove that this rule
doesn’t apply to you?

Mr. HAMBY. Well, I don’t know yet, but I am sure I am going to
get the privilege of finding out.

Mr. LANKFORD. It is a long process, though.

Mr. HaMmBY. It is a long process, yes. The community advisor
rule, let’s talk about that for one second while we are on that. Com-
munity advisor rule says if you give advice to counties or munici-
palities, you need to have a registered advisor. We are going to
have a registered advisor, we understand that, but the definition
in the regulation that has come down now is anyone that talks to
them about it. The teller who says you may want to look at a CD
has to be a registered advisor; anyone that does it.

The same thing right now, you have to register all mortgage
originators. Well, that is fine, we have five in our bank that origi-
nate mortgages. But when it came down through regulation, it is
anyone that in any way possible manner talks about the rate on
a mortgage. I am registered and so are every one of my officers.
Every one of my secretaries, anyone that touches a loan, my ad-
ministration clerks. I have registered about 28 or 30 people, paid
fees, fingerprinted, keep up with it, as mortgage originators even
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though they don’t have the slightest thing to do with mortgage
origination.

Mr. LANKFORD. Thank you for that.

I yield back.

Mr. WALBERG. I thank the gentleman. His time has expired.

We now recognize the gentlelady from D.C., Ms. Norton.

Ms. NORTON. Thank you, Mr. Chairman.

I have a question for Mr. Williams, but I taken by Mr. Russell’s
testimony and I would like to ask him a question first, because it
has always seemed to me that one way to eliminate the public no-
tion that businesses are always for regulations and for the general
good, until the first regulation appears, is for the industry to set
up its own standard and invite the government to use it . So I was
taken by your testimony about the LEED standard. You say in
your testimony that it is one of several private sector green build-
ing systems that help drive reductions in energy use in public and
private sector buildings. So you do understand that as a landlord
and as a lessor or lessee, that the Federal Government has an in-
terest in driving down the costs.

Now, let’s go to LEED. I take it that LEED was a pioneer in this
green technology. Is that why we always hear LEED used?

Mr. RUSSELL. Yes, Congressman. LEED is one, but there were
others that have developed alongside.

Ms. NORTON. Yes, but LEED was probably, whoever gets there
first probably gets an advantage, and I can understand your con-
cern. But understand what interests me is that GSA didn’t go and
figure out its own regulations; it looked to see what was best prac-
tices. And who did it turn to? It turned to private industry. So it
chose LEED. And you want them to choose a number of different
standards, and you say that the LEED standard is being revised
in a way that could jeopardize U.S. jobs.

Has GSA said it approves of the revisions and will continue with
the LEED standards with revisions being made?

Mr. RUSSELL. Congresswoman, thank you for the question. That
is precisely the point. The GSA has undertaken, as it is required
to do, a review of green building rating systems and has compared
several of them side-by-side. In fact, in many cases GSA’s review,
their own review, found that another building standard was pref-
erable in certain of the criteria.

Ms. NORTON. So what did it do in that case?

Mr. RUSSELL. Well, the review is ongoing and is not complete yet,
but GSA, until today, has recommended for federal buildings under
the scope of its recommendation they use exclusively LEED.

Ms. NORTON. All right, so the review is ongoing. We had LEED,
which was the first, and it did something that it seems to me we
like to see done more often, and now you are saying they are re-
viewing a number of standards and they haven’t said they won’t
use a number. Now that a lot of people have understood that it is
good business to be green, we now have lots of companies, that is
the American way, saying we can have standards as well, and our
standards are just as good and our standards are particularly befit-
ting American industry.

GSA hasn’t said it won’t use these standards. It is reviewing
those standards now that there are more actors in this area.



81

Well, you don’t contradict that.

Mr. RUSSELL. I am sorry, I was waiting. I assumed you were dis-
tracted. My apologies.

I would like to respond in that the version of LEED that GSA
currently requires exclusively was a version of LEED that has ex-
isted until now. LEED’s proposed regulations are those which we
have been questioning as hurtful to our industry, and perhaps also
to

Ms. NORTON. Well, so government is doing it the right way: they
are proposing the regulations; they are reviewing the regulations.
You even say that in the DOE headquarters they used cool vinyl
roofing that you approved of.

Mr. RusseLL. DOE has a special exemption and were able to do
that. That roofing, however, would not be available to

Ms. NORTON. Okay, I just want to put on the record, Mr. Russell,
that they are reviewing, that there now are more actors in the field
and that is what happens. When they see LEED getting all the
business, you have people saying me too, me too, and I don’t see
how there can be objection to that, particularly if they are under
review.

Mr. Williams, you are in a business that ought to know a lot
about LEED, and you say that you have created 94 jobs since July
2008, so I have to ask you, first, your view of LEED and how there
might be other systems as well that should be used, and also how
you were able to increase your business, including a new business
startup, apparently, while complying with regulations, and why
regulations didn’t hinder you. Or if they did, or make it more dif-
ficult, I wish you would explain how.

Mr. WiLLIAMS. Thank you. Yes, I do have some expertise in that
inasmuch as I am a LEED accredited professional. And I think as
such there are a few things, certainly Chairman Issa, in his com-
ment as he spoke about the GSA wanting to lease buildings where
all utilities are included and that that is problematic, I agree with
him on that, and so does the U.S. Green Building Council. The U.S.
Green Building Council really wants the tenant to pay the utilities
because then the tenant is responsible for being responsible.

Secondly, I think it is really important to note that LEED
version 3 is what is in operation today. LEED version 4 is what
is being considered. No versions of LEED, 3 or 4, rule any product
out of a building. Unequivocal. LEED version 4 brings into play
two material and resource credits that deal with the chemistry of
materials. A building can be built and not even use or require the
use of those two credits. The bulletproof glass is still going to be
used as bulletproof glass, until such time as there are alternatives
or a architectural owner group that wants to use the material and
resource, those options within the material and resource credits.

The jobs that we have been able to create have been because of
our position. These are customers. Our customers are asking for
building products with certain attributes. We, very early on, in-
vested in those products with those attributes that actually, today,
position our materials to be well chosen in version 4 but, again, do
not make our materials exclusive for version 4.

So our work in the environment, particularly in the environment
within the building construction area, is what has allowed us to
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grow through customer demand. Our business growth 2011 over
2010 was 20 percent. No segment of our economy that I am aware
of grew 20 percent at that time, and the building sector did not
grow 20 percent at that time. We are responding largely to cus-
tomer demand and understanding, and translating those customer
demands are what has allowed us to create jobs, as opposed to
issues dealing with regulation. We are regulated and we know
there are times when that can be problematic, but that is not what
I came today to talk about. I came today to talk about how our
business has grown in this economy, and that is why our business
has grown in this economy.

And, Representative Issa, you may have missed a comment that
I made, and that is that the U.S. Green Building Council would
strongly agree with you relative to a tenant leasing where the utili-
ties are included in the lease. The U.S. Green Building Council
very specifically wants the tenant to pay for their water and their
electricity so that they are aware of what they are using, so that
they are better stewards of that.

Chairman IssA. [Presiding.] And we are going to work on getting
GSA to see the light.

With that, we recognize the gentleman from Arizona, Mr. Gosar.

Mr. GosAR. Thank you, Chairman.

Being from Arizona, we really understand where this is heading.
I am also a health care professional. We have to believe that there
are rules and regulations that we have to look at, but government,
a lot of times, is the problem. It is called that knee jerk reaction.
Instead of conscientiously looking at the problem and sorting it out.
How does that Hippocratic oath go? Do no harm? We find that over
and over again.

I want to direct my first question to Mr. Rutenberg. In your testi-
mony you mentioned that a National Association of Home Builders,
NAHB, housing market index survey conducted in January of 2012
found that 69 percent of builders reported that quantifying buyers
for mortgages is a significant problem for them. Why is this the
case?

Mr. RUTENBERG. It is a continuation of what we have talked
about, how the banks are becoming very cautious; that they are
having loans sent back to them by the Fannie, Freddie, and other
GSEs. To be defensive, the average loan set of documents now ex-
ceeds 500 pages. The length of time has grown so long the ap-
praisal has become a problem. Secretary Donovan said, in April,
when I was in a meeting with him, that he believes that the pen-
dulum in the housing finance has swung too far the opposite way;
it needs to come back in the middle. Whenever we have had prob-
lems, we tend to overreact. We have overreacted, and now if we can
come back in the middle, it would be much better. We could give
the protection that we need and we could focus back on what is
pragmatic.

Mr. GOSAR. So a closer analogy, when I was going to health care,
instead of using a cleaver with these, we should have used a scal-
pel.

Mr. RUTENBERG. It would be as if you sent almost everybody for
a CT or an MRI.
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Mr. GOSAR. Or brain surgery instead of maybe a dose of anti-
biotic.

Mr. Hamby, would you agree with that?

Mr. HAMBY. Yes, sir, I would.

Mr. GosAR. Do you see CFPB is on the right track?

Mr. HAMBY. They are in some instances, sir; in others they are
not. I think we have to be very careful about how it is imple-
mented. The concerning things are really that there is no oversight
board for them and there is really no budgetary constraints; it is
a czar system, which is concerning in itself. But we must be dili-
gent. This Committee needs to be diligent to make sure the things
like the qualified mortgage that we are talking about are sensible,
usable, and do not cause more problems than they create.

Mr. GosARr. Well, I am very concerned about it. Being from Ari-
zona, in the last year we ranked second in foreclosures again, so
the housing market is a huge industry for Arizona, as well as the
Nation. Do you think they are on the right track in regards to the
ability for the repay rule?

Mr. HAMBY. You know, I think it is too early, quite honestly, to
say yet, but I think we should look at it very cautiously.

Mr. GosaRr. If they are not on the right track, how would you say
they go about getting back on the right track?

Mr. HAMBY. Well, the right track is to sit down with all the in-
dustries, the trade associations, go over it, reach a consensus be-
tween everybody as to how we accomplish the goal and, at the
same time, make sure that our mortgage market thrives and con-
tinues to work well.

Mr. GOSAR. Also what I think include the community bankers,
would it not? I mean, I am from rural Arizona——

Mr. HAMBY. Absolutely, sir.

Mr. GosAR. That is what makes 99 percent of our loans out in
rural Arizona.

Mr. HAMBY. Yes, sir, and that is why I am pleased to be able to
testify today.

Mr. GoOsAR. Thank you for being here.

How would you feel about that, Mr. Rutenberg, as far as that
repay rule?

Mr. RUTENBERG. I think that we have to be very careful. I am
very concerned that we are going to see the rules for the first time
in December, and they are supposed to be implemented in January.
We wish we would be more active in the conversations, as you al-
luded to. One of the things for the qualified mortgage, we very
much support the safe harbor, as opposed to rebuttable. We believe
that they need to be proscriptive, pragmatic, and something that
lenders can do and feel comfortable in, and when they have the
comfort, we will see lending become more abundant.

Mr. GOsAR. I am going to kind of skip ahead because I am lim-
ited on time. In regards to—you know, I put myself through school
as a contractor builder, so I understand a lot of that aspect. One
of the things is the AD&C type of loans in regards to contractors
buying and financing a house and a start. Tell me how would you
see revamping that, or do you see that being the ability to kind of
jump start our economy in home building?
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Mr. RUTENBERG. There is no question that the small and medium
size builders need AD&C to be able to compete with the larger
builders. But they are getting their money directly from the large
banks and from Wall Street. The regulators in many parts of the
Country, in your State, in my State, I am sure in my State, just
tell the banks you cannot do any more lending, you have to con-
tinue to shrink your real estate assets. So the banks are not able
to loan to the builders. It has become almost non-existent. And it
is starting to ease up just a little bit, but not enough to take care
of the demand, because the inventory of new homes is at an all-
time historic low, both percentage and by units.

Mr. GosAR. Mr. Hamby, I am going to take one more second. You
know, the analogy was always made to me that sometimes it is
that loan that is made in tough times, probably with not the right
information or the best information, that actually is the best loan
given. Is that something that you would agree with, that a commu-
nity bank is much more apt to be able to make that right decision?

Mr. HAMBY. Yes, sir, I would, and many times that is exactly the
case. Not always, but most of the time. It gets to the character
issue I talked about earlier and the judgment call that we make.

Mr. GosAR. It is that area of looking somebody in the eye and
understanding exactly the fortitude about how they are going to
repay that.

Mr. HAMBY. We know what they are going to do; we understand
our community; we know what the impact to the community will
do; and we have a pretty good feel as if it will work or not.

Chairman IssA. The gentleman’s time has expired. I thank you.

We now go to the gentleman from Virginia, Mr. Connolly.

Mr. CoNNoOLLY. Thank you, Mr. Chairman. Mr. Chairman, I
would also ask that my opening statement be entered into the
record at this time.

Chairman IssA. Without objection, all members’ opening state-
ments will be placed in the record, and we will hold the record
open until the end of the day for any additional statements.

Mr. ConNoLLY. I thank the Chair. Just two other items. I have
a statement from the Virginia Forest Products Industry that is
signed by about two dozen private sector companies in the forest
products business, the lumber business, hardwood flooring busi-
ness, and the forestry business, who in fact favor the Lacey Act and
want to see its full implementation, because, from their point of
view, actually, it protects them, legitimate industry, from illegal
logging and the marketing of products from illegal logging. So I
would at least like to get from the Commonwealth of Virginia’s per-
spective, Virginia forest industry’s perspective in favor of the Lacey
Act regulation, their letter entered into the record.

Chgirman Issa. Without objection, that will be placed in the
record.

Mr. ConNoOLLY. I thank the Chair. Just one other item.

Chairman IssA. You know, you are on a roll. You are doing real
well with these.

Mr. CoNNOLLY. I have a letter addressed to yourself, Mr. Chair-
man, and the Ranking Member, Mr. Cummings, from
Transwestern Sustainability Services, and, again, this is a letter by
a very large company that has done 20 million square feet with 100
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LEED certified buildings, in favor of LEED certification and quite
explicit in saying that it is not a job killer, just to get the other
point of view. I would also ask that their letter, addressed to you
and Mr. Cummings, be entered into the record.

Chairman IssA. Without objection, so ordered.

Mr. ConNOLLY. I thank the Chair.

Chairman IssA. Would the gentleman agree that regardless of
whether it is a job killer or not, LEED is one of multiple standards
for greening up buildings?

Mr. ConNOLLY. I agree with you, Mr. Chairman. Well, let me
first say one of the problems I think we have, this is our 28th hear-
ing on the subject of regulation and, frankly, as the Chairman
knows, I wish we could have neutrally worded titles for hearing,
because I actually think there is a lot of bipartisan concern about
regulations that go too far; regulations with the best of intention
that have bad results; regulations that do make it hard to do busi-
ness.

And remember it is not just business. I ran a local government,
one of the largest local governments in America, and we were sub-
ject to federal regulation or State regulation that sometimes made
no sense or just had us do incredible expenditures for very little
gain, and you think is there any common sense left on the planet?
Everybody with the best of intention, but gone amok. So there is
a lot of sympathy for that point of view. But there won’t be sym-
pathy for the point of view that all regulation is bad; all regulation
is a job killer. And that is the solution if we are worried about high
unemployment.

You heard the passionate statement of our Ranking Member, Mr.
Cummings, about what it is like in an inner city in America to look
at the results of lead poisoning. And if you are a parent who has
a kid who has been a victim of lead poisoning, you want more regu-
lation, not less.

Mr. Tierney, from Massachusetts, was talking about this dialec-
tic. There is a famous town in Massachusetts that was devastated
because of illegal chemical toxic dumping. Many, many cancer
deaths; children. So they wanted protection.

I don’t think there is an easy way out of looking at the financial
meltdown on Wall Street, though I understand it is arguable,
where a reasonable person would not conclude that the problem
wasn’t over-regulation of the financial industry. No less a figure
than Mr. Greenspan testified subsequently to that and admitted he
had made a mistake.

So I don’t think it is an either/or proposition.

But let me talk about LEED because, Mr. Russell, you said it
was a job killer and, Mr. Rutenberg, it is your business. And I have
worked with the home builders in my community, and developers,
and I agree with the Chairman that sometimes LEED is so rigid
that it actually helps defeat the goal we are trying to achieve.

Having said that, does not LEED also sometimes create jobs and
give somebody a competitive advantage by marketing a product,
saying I am LEED certified?

Mr. Rutenberg?

Mr. RUTENBERG. Well, LEED certainly helped create an industry
and advance the cause of energy conservation, which I have person-
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ally been working on since the 1970s, and I applaud that. However,
there are other standards that have become involved and should
see the light of day. The Home Builders spent several million dol-
lars developing a green building standard before we spun it off. I
would like to point out it is the only standard that was an ANSI
standard by the national standard industry, and LEED partici-
pated in our consensus for it, and it is also going through other
evolutions. And I think we did it because we thought we could de-
liver a better product for less money to the consumer, and I hope
they get the light.

If T could go for just about another 15 seconds on the lead paint.
Before I get into trouble, I want to point out that the exemption
that we asked for until we had the right kits was for homes that
had no children and could not have a pregnant woman. It was very
specific to where it would be safe. We continue to be on record in
favor of lead paint abatement.

Mr. CoNnNOLLY. Mr. Chairman, I would ask that Mr. Russell be
allowed to answer.

Mr. RUSseELL. Thank you, Congressman.

Chairman IssA. I would ask unanimous consent the gentleman
have an additional minute.

Mr. CoNNOLLY. I thank the Chair.

Chairman IssA. Without objection, so ordered.

Mr. RUSseLL. Thank you, Mr. Chairman, Mr. Connolly.

To be very clear, the testimony we presented to the Committee
is not intended to be interpreted that any particular system is a
job killer, LEED included. The testimony is intended to illustrate
that the Federal Government’s selection of one, and only one from
among many, including many that have been demonstrated by the
Government’s own assessment to perform better, perhaps also in-
cluding my colleague to the left’s system, would be an opportunity
for the Government to become more efficient and save money, and
toward outcomes that we all share, which are increased energy effi-
ciency and higher building performance. Thank you.

Mr. CoNnNOLLY. Mr. Chairman, there is just 15 or 20 seconds. I
think Mr. Williams also, were you seeing to, all right.

I thank the Chair for the extra time.

Chairman IssA. I thank the gentleman.

I would now ask unanimous consent that the following statement
from page 23 of our report be placed in the record. The settlement
agreement required EPA to propose and finalize a new rule to re-
move the opt-out provision. On June 7th, 2012, bipartisan legisla-
tion, the LEED Exposure Reduction Act of 2012, was introduced to
restore the opt-out provision pursuant to the settlement. Just in
case anyone wanted to make sure they understood that lead paint
is not an issue that is partisan.

With that, we go to the gentleman from Pennsylvania, Mr. Kelly.

Mr. KeLLY. I thank the Chairman. Before I start, I would like
to enter into the record a letter from the Associated Builders and
Contractors.

Chairman IssA. Without objection, so ordered.

Mr. KELLY. And it says at the start, this is the first paragraph:
“On behalf of the Associated Builders and Contractors, a national
association with 74 chapters representing 22,000 merit shop con-
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struction and construction-related firms.” I just want to make sure
we understand that because, as I heard earlier, we only have six
people here and we could probably stay here for weeks and we
could viably bring in not just six of you, but 6,000 of you that
would have the same concerns, and I think that is what probably
bothers me more than anything else.

This hearing is not zip code specific, this hearing is not industry
specific, and this hearing is certainly not politically specific. When
I am walking in the Third District of western Pennsylvania, to a
person, everybody I talk to talks about the crushing boot the gov-
ernment puts on the throat of small business people, and if they
would just let off a little bit maybe we could grow jobs; maybe we
could go ahead and expand an economy that is only being held
back by us internally. There is no place else in the world like this.
My goodness, we are awash in natural resources that are a gift
from God, and we can’t even get to them because of over-regula-
tion.

So when I hear this, Mr. Hamby, especially, you remind me of
so many people that I talk to in northwest Pennsylvania, people
that have small banks. You and I talked just briefly. Tell me about
the qualified borrower definition, and is the definition, this is
CFPB, right? And how many pages is it, by the way, the definition?

Mr. HAMBY. I will be honest, I really don’t know yet.

Mr. KELLY. It is 1,001 pages, the definition of who a qualified
buyer is. Now, I am going to assume that in Ada, Oklahoma, where
you grew up, that you probably walked those same streets, go to
the same churches, go to the same restaurants, the same schools,
and so those people who come in and sit across the desk from you
are probably people you know and know whether they are qualified
or not qualified.

Mr. HAMBY. Absolutely.

Mr. KELLY. So does somebody from Washington have to give you
1,001 pages to define what a qualified borrower is?

Mr. HaMBY. No, sir.

Mr. KELLY. Does it make it a little bit tough to make your deci-
sion?

Mr. HAMBY. Yes, sir, it does. Our lending standards are the same
as they have been for the last 30 years. All we have to do now is
do a lot more documentation, a lot of papering on the same thing
that we

Mr. KELLY. Okay, so when we talk about a lot more, a lot more,
a lot more, what does it actually mean? It is a dollars and cents
thing, is it not?

Mr. HAMBY. It is a dollars and cents thing. As I reported earlier,
it is a dollars and cents thing. And more than that, it is a time
thing for my staff; it takes their eye off the ball, which is taking
care of the customer. Instead, we are focused on complying with all
the regulations and all the hoops that we have to go through, in-
stead of getting out there and telling people, hey, it is time to refi-
nance your home or how can I help you out?

Mr. KELLY. And a lot of these regs are not based on solid evi-
dence, but they are on conjecture and speculation. They are lacking
foundation in any type of sound scientific analysis, is that not true?

Mr. HAMBY. I believe you are correct, sir.
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Mr. KeLLY. Okay. I think the confusing thing of this is, when we
talk about—and Mr. Tierney said the problem is there is a lack of
demand. There is a lack of demand because people aren’t certain
of what is happening to them. Every one of you represent an indus-
try or a business that cannot move forward because you just don’t
know what is going to happen to you next. It holds you back. I
know from being in my business, I am in the automobile business,
when I am not here, and thank God I am not here all the time,
I get back home to northwest Pennsylvania and I listen to people.
When I am on the lot or I am on the showroom, there are people
that I sit across from that want to buy a car or a truck, but they
can’t do it. And you know why they can’t? Because they are not
sure that they are going to have a job or they are going to have
a job that is going to pay at the rate that they need to meet a pay-
ment for the next 48 or 60 months.

And I think, Mr. Chairman, thanks for having this hearing be-
cause it does come down to how difficult it is. The title of this is
Job Creators Still Buried by Red Tape. Is there anybody sitting at
this table that would say to me, you know what, we don’t have
enough regulations? We just need a few more. Anybody? Anybody
who would sit there and say, you know, some of the regulations we
have right now, could you not produce a list of regulations that ab-
solutely have no intrinsic value to the ultimate user or the con-
sumer? And every one of these regulations adds cost to your final
product. I don’t care if you are lending money, selling a car, build-
ing a car, building a house, working in the chemical business;
whatever it is. This all drives your cost of your final product up,
does it not?

So when there is a price increase, unless I have been missing
things for the last forty-some years that I have been on the lot,
every time the price of something raises, goes up, what does it
eliminate? The lowest person on the totem pole; it takes them out
of the market.

So if we are really concerned about creating jobs, wouldn’t it be
great to allow you to actually move around in a free market and
be able to run your business with some type of certainty? Anybody
disagree with that? I mean, I really want to hear from you because
I have heard so much about how these regulations don’t hurt and
don’t affect cost. Nobody.

Mr. WiLLIAMS. I would say that in the areas of business in which
we are regulated we can move freely within our marketplace. It
may be an exception, but we can move freely within the market-
place, and the consumer demand for what we are doing is such
that it enables us to do that, albeit it one could reasonably argue
we are within a niche, but ultimately we are still a small business,
central Pennsylvania, and we are being successful.

Mr. KeELLY. And I understand. I am in a small business in west-
ern Pennsylvania.

Chairman IssA. I would ask unanimous consent the gentleman
have one additional minute. Without objection, so ordered.

Mr. KELLY. I would appreciate that.

Yes, sir.

Mr. RUTENBERG. When you asked about regulations, one of the
things I would like to add is that we are now starting to see a lot
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of guidance coming out from different agencies, which does not nec-
essarily have the same scrutiny as a regulation before it is issued,
and that is becoming a concern.

Mr. KeELLY. Okay. Well, let me just say this to you. The CFPB,
the people who are coming up with the qualified borrower defini-
tion, I wonder if there is any chance of getting those directives or
those guidance to the Department of Energy. Probably would have
helped them in making some of the decisions of who they lent
money to that has ultimately cost the United States taxpayers a
ton of money.

Just as a final, I do appreciate you being here, but you know
what we need to do? We need to do this. I don’t care how many
of these hearings we have. We need to do it every day in every
way, in every town that we represent because you know what? The
message isn’t getting back here. It is certainly not getting to this
Administration that continues to layer you with more regulations
that ultimately drive the cost of whatever it is that you do higher
and higher and higher. It eliminates the business, it decreases de-
mand, and when you decrease demand you are also eliminating
jobs. And if this is about creating jobs, then, my goodness, we bet-
ter start looking at where the problem is. I thank you so much.

Mr. Chairman, I yield back.

Chairman IssA. I thank the gentleman.

We now recognize the gentlelady from the money center banking
community of America, New York, Mrs. Maloney.

Mrs. MALONEY. Well, I thank the gentleman for yielding.

I also thank all the panelists for coming here today to share your
personal experiences with running your businesses and really par-
ticipating in the American economy.

I am so tired of this recession. It has been going on since 2007
and, according to most economists, it has cost this Country $18 tril-
lion in household wealth, well over 7 million jobs, and many econo-
mies have not even recovered.

Yesterday, Bernanke testified that one area that now, after many
years, is picking up, is housing, and that is good news because Pro-
fessor Zandi says that housing is 25 percent of our economy, our
GDP. So without a robust housing market, our economy will re-
main sluggish.

Now, many economists say that what caused this was lack of reg-
ulation, lack of regulation for new products, lack of regulation for
subprime loans, and part of the reforms is that a qualified buyer
has to be someone who can afford the loan. I call that responsible.
And if we had had that common sense regulation in place prior to
2007, possibly we would have averted this financial crisis, which
the Bureau of Labor Statistics says it is the first recession in our
history that was totally caused by mismanagement of the financial
system.

So I would say some regulation that prevents economic
downturns is well worth the effort to bring into sunshine, bring
into transparency, at the very least, have the ability to pay for
whatever it is you are buying.

During the crisis, the joke in New York was if you can’t afford
to pay your rent, go out and buy a home. It was that easy. And
many people are suffering to this day because of it. And I would
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say that this lack of regulation contributed to the economic down-
turn. So a regulation that has passed out of this Committee that
says that unemployment has to be below 6 percent before you can
pass a regulation would nullify all the regulations we have there
to prevent another financial crisis. It truly would.

I would like to ask the panelists if you think it is reasonable to
have some reforms there, such as the QE2 that we had a panel and
some of your representatives testified before Financial Services
that they supported these regulations, ability to pay and others, in
order to prevent another economic downturn. So I would like to ask
Mr. Rutenberg, do you think that reasonable reforms or regulations
to prevent another subprime crisis are reasonable for growing jobs
in the future? Do any of you want to go back to the wild west days
of any risk you might take, you can take, and you can buy things
without any intention of ever even paying for it, and it is sold on
the secondary market that brings tragedy to our liquidity and to
our capital and our Country?

Mr. Rutenberg, would you support the rule that we are consid-
ering that you literally be able to pay for a house if you are buying
it? That is one of the reforms. It is literally one of the reforms. You
would think that is common sense, but some people are opposed to
ability to pay. So I would like to say if that reform was in place,
do you think the housing market would be stronger today, possibly
we would have averted the entire crisis?

Mr. RUTENBERG. The National Association of Home Builders has
put out a paper and worked with Congress and the Administration
and Republican candidates suggesting some modifications to the
housing finance system, which we believe are important and would
go a long way to providing more stability and safety to the system.
So, yes, we do believe there needs to be reforms. We do have ques-
tions about whether or not we need a 1,000-page definition of a
qualified buyer, if that in fact is true, and some of the other things
that may be proposed.

So, in general, we do think that it is time to evolve the system
to make it better. We think that we should be responsible in the
forms that we have; that we should be responsible in qualifying
people; that bankers should be doing real banking; and that we
should be more responsible.

I think we also want to be careful in what kind of regulations
that we are opening the door for and make sure that they are rea-
sonable and that they would be effective.

Mrs. MALONEY. Do you support the qualification that you have
the ability to pay before you buy a house?

Mr. RUTENBERG. We believe that and we believe there should be
a safe harbor and we think that there should be guidelines. I think
we agree with where you are going; the question is what does it
look like when we have it and that works. And some things become
counterproductive. If we go from a 300- to a 500- to an 800-page
loan package, I don’t think we have done a lot of good. Obviously
there is a ratio between prices of homes and income, and normally
we have been about 3.2. Well, in some States we got up to 5.5.
That is just stupid. And people are doing things. I had somebody
who said they were flipping condo contracts like they used to do
NASDAQ stocks. That is inappropriate and that should be stopped.
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Mrs. MALONEY. Well, Mr. Williams, you testified that you created
94 new jobs. Congratulations. If every small business had done
what you have done, we wouldn’t have an unemployment problem.
Since July 20, 2008, an additional 29 at a new startup business.
Do you believe that complying with regulations has hurt your busi-
ness or caused your company in any way to lose jobs?

Mr. WILLIAMS. No, it has not.

Mrs. MALONEY. Even you won an award, as I understand, an
EPA award for environmental achievements, and you said your
company’s work on sustainable environment is good for your cus-
tomers and good for business. So is it fair to say that your company
has found that it is good business to be a leader in complying with
energy and environmental regulations?

Mr. WiLL1AMS. Yes, it is fair to say that. Just a footnote. A very
well established environmental consulting group, Five Winds Inter-
national, years ago developed a model that essentially said if regu-
lation is always viewed as cost, it will always be cost. If regulation
is viewed as opportunity, it can create opportunity and can even
create competitive advantage. We subscribe to that. It was rather
startling to us at first to work through that because it didn’t seem
to make sense to us, but ultimately adopting that model has helped
us to stay out front and, generally speaking, our consumers are
asking sometimes more than what the regulations may be.

Mrs. MALONEY. Well, we have heard that the current Adminis-
tration has imposed a regulatory tsunami on businesses. Have you
noticed this regulatory tsunami in the last three years that we
keep hearing about? Have you witnessed that or has it been a bur-
den to you?

Mr. WiLLIAMS. There are some regulations that we may have got-
ten splashed by the tsunami, but we have not been overwhelmed
by it, so in that respect our industry sector may have, as I said,
only been splashed, and none of which we encountered prevented
us from moving forward.

Mrs. MALONEY. Well, your presence here today can help con-
vince, I hope, some of my colleagues that regulation and economic
prosperity are not mutually exclusive. In fact, they can go hand in
hand. And I would say that a good road map of how we are going
to operate would help business, help the overall economy, and any
regulation that you feel is too onerous or whatever, I think that
your Congress member, this Committee and others, would like to
look at it. But we don’t want to go back to days when there was
no regulation, and I am particularly talking about the housing
market, which to this day is suffering dramatically and I would say
is the major challenge that we now have in our economy, is how
to get housing back on track, creating jobs and moving forward.

So, Mr. Rutenberg, do you have any ideas of how to get housing
moving? I think the statement by Chairman Bernanke was encour-
aging yesterday. It isn’t in response to my question, but he did say
housing was one of the strongest economic indicators in the last
economic report.

Chairman IsSA. And I would ask the gentlelady have an addi-
tional 20 seconds, making it an even 10 minutes. Without objection,
so ordered.

Mrs. MALONEY. What, 10 minutes?
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Chairman IsSA. Yes, ma’am.

Mr. RUTENBERG. Housing is now back to about 40 percent of its
sustainable level of production. I would like to comment that the
recent three or four year history of performance of the new loans
has been quite excellent, and even in Fannie and Freddie that is
true. NAHB continues to try and be part of the process of reform-
ing the regulations and improving them so that both our consumers
and the financial institutions are in a better position. It is ongoing
and we look forward to being part of the process. We are getting
better slowly.

Mrs. MALONEY. Thank you.

Chairman IssA. I thank the gentlelady.

We now recognize the gentleman from Pennsylvania, Mr. Platts.

Mr. PLATTS. Thank you, Mr. Chairman. Coming from a House
classified briefing, so I apologize for the late arrival. I want to
thank the witnesses here and appreciate their written testimony
and yield the balance of my time to you, Mr. Chairman.

Chairman IssA. I thank the gentleman for yielding.

Mr. Williams, since you only got splashed by the tsunami, I
thought I would ask a couple more questions. And I appreciate
your being a good witness here today. I think we all agree that
within LEED certification standards and the efforts they are mak-
ing lies something that everybody is trying to do. I happen to come
from California, where a lot of what you choose to do under LEED
we led as a State. And I am concerned about the standardization
or the lack of standardization that exists within the industry
where, depending upon which standard you go to, you might have
different choices; and if one organization, like GSA, mandates that,
then by definition they are picking a winner.

Would you agree that in the argument over Betamax versus
Sony, so to speak, that the government should try to encourage and
allow as many standards as they can so as not to determine the
outcome of one versus the other? In other words, promote competi-
tion rather than mandating one solution?

Mr. WiLLiAMS. I had the opportunity to play back or listen to the
May hearing on that subject, and I think one of the things I heard
there was performance standard. There are enough differences in
several of the green building standards that adoption or picking
and choosing without that core base of performance standard I
think could lead the GSA down a very windy road.

Chairman ISSA. But you mentioned that you support tenants
paying for their water and electricity so that there is a causal rela-
tionship. Isn’t it true that no matter what the GSA does in the way
of defining standards, if the tenant is not responsible, they can
abuse those standards; they can run their air conditioning at a
lower temperature, they can do it 24 hours a day, they can leave
the lights on, and so on?

Mr. WILLIAMS. Absolutely. And I think virtually every green
building standard would say no to that, because that is not the core
premise or the reason they exist.

Chairman IssA. Now I am going to ask you a little bit maybe
more business personal questions. You have a line of mats in your
company, if I read it right.

Mr. WiLLIAMS. Yes.
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Chairman IssA. Where do you source them from?

Mr. WiLLiAMS. There are two places. One line of mats has been
made and is made here in the United States and has been made
here since 1968. We also have a line that we source from our fac-
tory in China, and the core reason for that factory’s existence in
China is to have manufacturing base in China, not to take jobs out.
The product that you reference is a product that we are physically
unable to make that here in the United States.

Chairman ISSA. And why is that?

Mr. WiLLIAMS. That is because of the configuration of the product
and access to the particular materials. It is about $2 million per
year of a $110 million business. It also provides the foundation for
our startup in China. Our belief is that

Chairman IssA. And I don’t want to cut you off. I want to give
you all the time in the world; we are sort of at the end. But you
made a decision because it was impossible to make something in
the U.S. that led to $2 million worth of goods being produced in
China. Can you just elaborate on that?

Mr. WiLLIAMS. I was beginning to do that, so hopefully I will
make sense. I know you will understand it; the question is if I
make

Chairman IssA. I am an old manufacturer, so I always want to
know why something is made one place versus another.

Mr. WiLLiaMS. Okay, okay. The product is made there. It formed
for us the basis of being able to set up a business in mainland
China for the purpose of selling our products into mainland China.
Many years ago our founder returned from Saudi Arabia and spoke
and said that growing our business in the Middle East was very
important to him because he felt it was his patriotic duty to bring
some of the oil dollars back to the United States. And he stood
there with a great wide grin on his face, just as you grinned at
it—

Chairman IssA. We love exporting, don’t we?

Mr. WiLLiaMS. Well, yes. Big time. Big time.

Chairman IssA. When we can.

Mr. WiLLIAMS. And the basis of our factory in China is to reach
that marketplace with our products and manufacturing in China,
and to, to some degree, upon our founder’s smiling comment, is to
return dollars to the United States; and that niche of our product
line being made in China is the foundation of starting that busi-
ness in China, and that is just bringing those products over.

Chairman ISsA. But you didn’t say that it was cheaper to make
in China; you said you couldn’t make it in the U.S., and I just won-
dered is it that you couldn’t make it cost-effectively in order to hit
a price point in a global market, you chose to leverage some of your
technology in China?

Mr. WiLLiAMS. It is technology that was available to us in China,
not here. We could replicate it. The price point on the product, can-
didly, I don’t want to say there is no price point; it is the only prod-
uct of its type, so the price point was not the issue. That was our
dCelzlcision around a core of being able to begin manufacturing in

ina.

Chairman IssAa. Well, I will just make a broad question for all
of you. If in fact America has extremely low-cost energy, if America
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has a well educated workforce available to you, if America has a
good transportation infrastructure system, and if America has a
tax policy that is competitive with any other country in the world,
and a regulatory system that is as streamlined to protect, while at
the same time not interfering, then can your companies, your in-
dustries, maybe I will leave the banker out for a moment, compete?

Now, last question: Do you believe we have all of those elements
today, or can we and should we do better?

Mr. YAROSSI. We absolutely should do better. We could do a lot
better in how we could make a lot of those things work.

Chairman ISsA. Mr. Hamby, if I add an access to affordable cap-
ital, would you also weigh in?

Mr. HAMBY. Sure. It would be a lot more affordable to help them
with and it would be more abundant.

Chairman IssA. Mr. Pirkle?

Mr. PIRKLE. Currently, I think we import about 60 percent of our
fertilizer needs for the domestic agricultural market, so to balance
that would be better for American jobs.

Chairman IssA. And low-cost fossil fuels such as natural gas is
a major element to your being able to make it domestically.

Mr. PIRKLE. That is correct.

Chairman IssA. Mr. Williams?

Mr. WiLLIAMS. I think we can do better. Absolutely convinced we
can do better. And earlier, if I may, to your point on the trillion,
I do think that is an area where Eisenhower’s quote is so pertinent,
that we have done so much to squander things for future genera-
tions. We talk about sustainability in the environment. We need a
sustainable economy and we need a sustainable America, and doing
better is essential to that.

Chairman IssA. I believe Eisenhower was the last president to
balance the budget in all his years.

Mr. Russell?

Mr. RusseLL. Mr. Chairman, thank you. We can do better. We
look forward to working with the Committee in making that a re-
ality.

Chairman IssA. Thank you.

Mr. Rutenberg, you have the last word.

Mr. RUTENBERG. Well, my wife is an educator and I am all for
improving education, and I look forward to infrastructure. I think
we can do better. I think we have great promise and I look forward
to the future.

Chairman IssA. Thank you.

Mr. Platts, thank you for the use of your time.

With that, I want to thank the panel for being patient. I will note
that finishing at the stroke of noon is practically a record for a
panel this size.

We stand adjourned.

[Whereupon, at 11:57 a.m., the committee was adjourned.]
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Recent policy debates about environimental regulation have focused on how those rules will affect the
labor market. Opponents of regulation argue that increasing production costs will lead to layoffs, while
proponents of stronger protections counter that new rules can result in businesses hiring new workers to

reduce their environmental impact.

To bolster these competing claims, advocates on both sides have promoted economic studies that
purport fo examine the employment effects of environmental protection. These job impact analyses are
extremely sensitive to data and model structure, but in policy discussions the underlying assumptions
and limitations of models are inconsistently reported and toe often ignored. In an advocacy context, job
impact analyses can tell very different stories, often depending on the narrator. In one revealing example,
the American Coalition for Clean Coal Electricity estimated that two EPA rules on power plant emissions
would trigger a 1.4 million job loss; meanwhile, using a different model and different assumptions, the
Political Economy Research Institute predicted the same two rules would generate a 1.4 million job gain.

Job impact analysis can: and should be used by policymakers when weighing the costs and benefits of 2
rule. But it should not serve as a trump card. Rather, the positive and negative effects of environmental
protection on employment can be used as one of the inputs to a rulemaking’s cost-benefit analysis,
with the consequences of joblessness evaluated using standard economic techniques. Perhaps most
importantly, analysts and policymakers must recognize that even the most sophisticated job impact
analyses have only limited predictive power in our complex and dynamic economy, While research
should be carried out to refine and improve these models, the degree of uncertainty associated with
estimates of emaployment impacts should be acknowledged.

This report examines the use of job impact analysis by the federal government and advocacy groups,
discussing how cost-benefit analysis can incorporate regulatory effects-on layoffs and hiring, and how job
impact models can be used and misused in the public policy debate. On the basis of this analysis, several
recommendations are offered:

1. Job impact analysis is not an alternative to, or substitute for, cost-benefit analysis. Rather, employment
effects should be incorporated into cost-benefit analysis on the basis of traditional economic principles.

2. The difference between short-term and long-term unemployment should be taken into account when
determining the economic costs of layoffs.

3. The potential for regulations to positively and negatively affect workers should be recognized.

4. Economic models used to predict employment effects should be well suited to the type of regulatory
effect being estimated {e.g., regional versus nationwide and multi-sector versus single industry).

5. Uncertainty surrounding model predictions should be acknowledged by analysts and policymakers,
and all assumptions and modeling choices should be disclosed.

The Regulatory Red Herring | £




‘The attentions of President Obama, Congress, the media, and the public continue to focus on jobs.
While the high unemployment rate—currently at around 8.3% —certainly provides good reason for that
focus, too much of the rhetoric and activity on this issue have concentrated on the alleged connection
between environmental regulations and unemployment. Environmental regulations have been attacked
without consideration of the benefits of regulation, the rigorous process used to develop rules, or

crucial distinctions between job losses and unemployment as well as between short-term and long-term
unemployment. By better understanding what unemployment means and how consideration of jobs fits
into the analysis of regulations, the attentions of the public, press, and politicians can be redirected more
productively.

Political Attempts to Link Environmental Protection to Employment

Claims that environmental regulations cause unemployment have been a staple of political discourse for
decades.” But as the American economy continues to struggle in the aftermath of the 2008 recession,
assertions about the negative employment impacts of environmental regulations have resurfaced

with increasing volume and frequency. During roughly the {irst twenty days the 112% U.S. House of
Representatives sat in session, congressional committees scheduled at least twenty separate hearings

on the purported link between regulations and the nation’s job woes® From 2007 to 2011, the phrase
“job-killing regulations” underwent a 17,550% increase in usage in US. newspapers (from just four
appearances in 2007 to over seven hundred in 2011).

Representative Fred Upton—a Republican Congressman from Michigan and Chair of the House

Energy and Commerce Comumittee—provides an example of how this rhetoric has been deployed most
aggressively to target environmental regulations. In a 2010 opinion piece, Upton “declar{ed] war on the
regulatory state” and singled out for special condemmnation “a handful of job-killing regulations the EPA is
finalizing”® When EPA announced a few months later that it would delay updating its ozone regulations,
Upton pressured the agency to curtail regulatory activity even more drastically: At a time of near double-
digit unemployment, the EPA should stand down altogether from any action that will further hamstring
our fragile economy.™

Since the 112™ Congress was gaveled into session in Januwary 2011, numerous bills have been introduced
to directly or indirectly weaken EPA’s regulatory authority, in the name of job protection. In fact, there are
so many pending bills that House Majority Leader Eric Cantor created a website, Jobs Legislation Tracker,
to keep tabs on the multiple proposals aimed at “remov[ing] onerous regulations that . . . impede private
sector growth and job creation”” Adding more reviews, analyses, and audits to the rulemaking process in
order to “reduce regulatory burdens” is page one of the House Republican Plan for America’s Job Creators®

Nearly two dozen bills introduced or drafted directly target EPA regulations, seeking to delay
implementation of rules or to strip EPA’s regulatory authority entirely,” with the impact on jobs asa

~
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leading justification.™ Atleasta few bills introduced would take the even more draconian measure of
imposing across-the-board moratoria on rulemakings.” Muliiple other bills have sought to add new
procedural constraints to the regulatory process. At least nine bills have proposed new impact anal

requirements for rulemakings, including general mandates for job impact statements and additional
analysis on cumulative costs, energy prices, and jobs.”” Another nine bills have proposed modifying or
expanding existing regulatory analysis and review processes.” Finally, at least four bills would create new
congressional regulatory approval mechanisms." These legislative proposals would add requirements on
top of the extensive economic analysis and regulatory review procedures already in place.

Even without passing legislation, Congress has a variety of means to apply political pressure, such as
committee hearings and public statements.”™ For example, in late 2010, over 150 Members of Congress
signed letters urging EPA to balance environmental protections with job preservation, and specifically

to scale back its proposed controls for hazardous air pollatants from industrial boilers (the “Boiler
MACT Rule™).* They were spurred to action in part by economic analyses released by industry groups,
predicting that the Boiler MACT Rule would jeopardize tens of thousands of jobs.”” In March 2011,
EPA issued a final rule, having scaled back its proposed standards;™ a few months later, EPA suspended
the rule’s effective date,” and the agency proposed even further modifications in December 2011.°
Similarly, last summer, thirty-four Senators circulated a letter claiming that EPA’s proposed revisions to
the standards for ozone pollution would threaten tens of thousands of jobs.™ Again, interest groups” dire
job predictions played a key role in attracting congressional attention.® In August 2011, the White House
Office of Information and Regulatory Affairs refused to grant EPA proposal the green light, explaining
that the President “does not support finalizing the rule at this time™

More recently, the Keystone XL oil pipeline has been a flashpoint in the debate over jobs and the
environment. Though the State Department estimates the pipeline would only create a few thousand
temporary construction jobs and “would not have a significant impact on long-term unemployment,”*
supporters of the pipeline insist over 100,000 direct and indirect jobs would result from the project.™
Representative Upton sharply criticized the President’s decision in January 2012 to not approve the
pipeline, saying “the Amexican people should not have to keep waiting for jobs and energy security. If
President Obama cannot say yes to jobs, Congress will” Sean Sweeney of Cornell’s Global Labor
Institute reported that the pipeline’s backers are inflating job numbers: “The problem is that this is
being depicted as an economic game changer, as a get-America-back-to-work project that has an almost
miraculous capacity to fight our employment problem.”

Supporters of environmental policies have also capitalized on job impact arguments to bolster their
agenda. President Obama has frequently placed green jobs at the center of his economy recovery plan,
arguing “the country that leads in clean energy and energy efficiency, I'm absolutely convinced, is going to
lead the global economy tomorrow™ Much attention has focused on stimulus spending,® but promoting
new regulations is also part of the strategy. Pro-biofuel rules from EPA and Agriculture were released

in 2010 as part of a green jobs package.®
Administrator Jackson promised “this pollution problem has a solution—one that will create millions of

When EPA took its first steps to regulate greenhouse gases,

green jobs.”#

Congress has also touted the employment benefits of environmental protections, perhaps increasingly
so since 2009, when the Senate created a subcommittee specifically on “Green Jobs and the New
Economy™* In congressional debates over EPA regulations, supporters are quick to cite studies from
academic and environmental groups estimating hundreds of thousands of new “American jobs in
manufacturing, installing and operating modern pollution control technology and producing clean
energy”™ Employment benefits were a central argument during the Democrats’ pushes to pass
Renewable Electricity Standards and climate legislation.” More recently, everything from e-waste
recycling bills™ to renewable fuel tax incentives® have been cited as job creators.

W
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Unfortunately, when politicians or policy advocates remark on how new EPA regulations are fueling

the ris
unemployment rate,”* their thetoric often clouds the discussion. To understand whether and how job

rg unemployment rates” or how climate legislation will “significantly lower the national

impact analysis can inform environmental policymaking, it is important to understand some basics about
dynamic labor markets, and how job impacts differ from traditional costs and benefits.

The Difference between Job Loss, Short-Term, and Long-Term Unemployment

‘The labor market is dynamic. When the US. Department of Labor measures unemployment, it is taking a
snapshot of a constantly changing, cvclical process. The Department surveys a sample of ULS. househelds
and counts the number of adults trying to find empleyment whe, at that instant, are not employed. At
any given moment, the stock of unemploved individuals includes not only those individuals who have
been laid off, but also new entrants {e.g, young workers and college graduates), re-entrants (eg, older
workers coming out of retirement or individuals returning from time spent caring for family members),
and workers who quit jobs without finding new employment first.” In short, job loss contributes to—but

is not the same as——uncmployment.

In a dynamic economy, workers flow into and out of the stock of unemployed individuals. Duringa
period of economic downturn, the flow of people into unemployment exceeds the flow of people out of
unemployment, and so the stock of unemployed individuals increases. During an economic expansion,
the flow of people coming out of unemployment exceeds the flow of people into unemployment, and the
stock of unemployed people decreases.

Even during cconomic booms, unemployment exists. The unemployment rate during economic
expansions is typically between five and six percent in the United States.*® Indeed, some temporary
unemployment is part of a healthy economy, as new entrants join the workplace, individuals choose to
exit current positions to seek different or better-paying work, and businesses shift their labor needs in
response to market demands—all causing individuals to join the stock of unemployed people for at least
short periods of time.

Quite often, large numbers of unemployed individuals and job vacancies coexist.! Unemployed
individuals may be viewed as available workers moving through the labor market on their way to job
vacancies. But they need time to search for a new job and to be selected by a new emplover; some new
positions will also require retraining or relocation.

Not enly is “unemployment” therefore too broad a term for debating the nation’s current employment
problems, it is also too narrow. It omits important categories of individuals: discouraged workers (those
who would be unemployed but have given up laoking for work), the underemployed (those who have a
job, but would prefer to work more hours), and the inadequately employed (those whose skills exceed
what is required for the job they hold and who are therefore not as productive as they could otherwise
be).#

Another key distinction is between short-term and long-term unemployment, which have very different
consequences. Some short-term unemployment is inevitable. In a dynamic economy, people may switch
jobs, and employers’ demand for labor may expand or contract. Owing to imperfect information, it can
take time for available workers to find appropriate jobs and for employers to interview and hire workers.
Workers do not have complete and perfect information about the benefits and responsibilities of all job
openings across the country; employers do not have complete and perfect information about the skills
and qualifications of all job seekers. These factors are referred to as “friction” in the labor market, and
result in some level of unemployment.®

The Regulatory Red Herring | Part



100

FIGURE 1. Flow of Workers through the Dynamic U8, Labor Market
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Long-term unemployment, by contrast, results when labor supply persistently exceeds labor demand in at
least some regions or sectors of the economy. It can be driven by a number of factors, inclading inflexible
wage rates,* technological change,” and foreign competition.™ Potential causes for the nation’s current
unemployment troubles include the immobility of the workforce across sectors and geographic regions

as the composition of labor demand shifted; long-term structural changes to the U.S. economy associated
with technological advances and globalization; and the prolonged reduction in consumer demand during
the recent economic recession.”

Classic economic theory indicates that if labor were perfectly mobile, workers would relocate or retrain
until wage differences among sectors and regions exactly offset the costs to the worker of relocating.®
Real world imperfections in the inter-sectoral mobility of labor occur for a number of reasons. For
example, relocation costs money and time, which workers may be hesitant to invest for uncertain
returns.”” Individuals who are laid off from one industry may not be able to fill positions in another
industry (even if that sector is actively hiring workers) because they do not have the necessary skills.*®
These individuals will require training, which is also costly, takes time, and has uncertain returns.

Laid-off workers also cannot easily relocate their housing and other immobile region-specific assets,
notably social and family groups. Relocation costs therefore include the costs of cutting social and
psychological ties to the current geographical location.™ While certain regions may be hiring, laid-off
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workers may not want to move there because of the costs involved, especially if they are carrying large

mortgages during a time of falling housing prices or have children in school.

“The effort necessary to find new employment depends in part on the distance required for relocation.”

1f relocation costs are high, then unemployed individuals are unlikely to relocate to obtain new
employment. Empirical studies show that there is a negative relationship between search intensity and
distance to jobs—that is, the further the position is away from a worker'’s current location, the less likely a
worker is to find it, which may increase the duration of unemployment ™

Long-term unemployment tends to be higher during periods of econemic contraction.™ Low aggregate
demand for goods and services reduces production. When production drops, it lowers the demand

for labor. Employers may respend in several ways, including by reducing wages, reducing hours, or
incentivizing early retirement, but layoffs are also likely, Even if wages can be reduced (minimum wage
laws or union contracts may prevent salary cuts), employers may fear that reducing wages or cutting hours
will adversely affect emplovee morale and productivity.™ As such, employers tend to lay off workers
when aggregate marketplace demand is low. Unfortunately, because total demand for labor has fallen, it
is difficult for these laid off workers to find new jobs, which means that they are more likely to transition
from short-term to long-term unemployment. In other words, if an environmental regulation does cause
same layoffs, during an economic downturn the negative consequences are likely to be greater because
those workers will probably face additional difficulties finding new employment,

On the other hand, during an economic downturn, regulated industries may hire otherwise unemployed
workers to design, fabricate, and install the necessary pollution control equipment.”® Typically when
firms hire new workers to comply with regulations, the new wages paid are calculated as a cost of the
regulation, because those workers could have been allocated in other productive functions in the
economy. However, during periods of high unemployment, those workers may otherwise remain jobless,
meaning their opportunity costs are very low. In such cases, concentrating just on wages paid may
overstate the overall social costs, because otherwise idle workers are being put back into the productive
workforce.

If the regulatory costs are higher in some respects and lower in others during an economic downturn, the
net effect is ambiguous. Whether or not a rule should be delayed during a period of unemployment, then,
is highly contingent on the specific circumstances of the rule. While delaying a rule until employment
levels recover may decrease some costs associated with production-related layoffs, it may also increase
other costs associated with new compliance-driven hiring. And, of course, delaying implementation of a
rule foregoes the net social benefits it would have generated in the meantime by improving environmental
quality.

Long-term unemployment imposes greater economic costs than temporary layoffs. As the duration

of unemployment increases, individuals become less attractive to employers.”” Any loss of skills or
productivity during periods of unemployment may result in lower wages once work is found. The longer
an individual remains unemployed (without training or the acquisition of skills that employers value),
the greater the likelihood that he will be eligible for only low-skilled, low-wage employment.”® The long-
term unemployed may need to attend training or education programs to increase their marketability. The
largest costs from job loss tend to be experienced by older workers, who may have acquired considerable
seniority with employers, and may be viewed as more difficult to train or costly to hire.¥

Unemployment insurance, Social Security, private pensions, and other sources of household income may
mitigate the individual harms associated with job loss. To the extent that laid-off workers may not be able
to find full-time employment, but rather must accept part-time or temporary employment, household
income will likely fall. Empirical analysis of the income effects of layoffs is mixed, but there does appear

o}
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to be consensas that the costs of unemployment increase as the length of unemployment increases, and
are likely to be lower for individuals who have skills that can be transferred across industries, sectors, or
In addition to earnings losses, laid-off workers may experience a range of social-

geographic regions.
sychological problems, including reduced health, loss of self-confidence, depression and alcoholism,

2 & 4 5 ?

The likelihood of such consequences again tends to increase with duration of unemployment.™

To summarize, job loss and unemployment are related, but are different phenomena. Inaddition, long-
term unemployment and short-term employment have different causes and effects. How jobloss or
creation may contribute to the redistribution of the workforce, and how long-term unemployment may
generate significant costs, are both factors that policymakers may want to consider in their decisions

on environmental regulation. However, such considerations need to be properly incorporated into the
broader, existing mandates for regulatory impact analysis,

Existing Regulatory Impact Reguirements and the Role of Jobs Analysis

When a federal agency proposes a new regulation, it is because a statute passed by Congress anthorized

it to do so. Often, at that point, many of the broad policy considerations have already been debated by
Congress; it is then left to the agency to implement that decision in the best possible manner. Under
executive orders in place since the presidency of Ronald Reagan, federal agendies are required to exercise
their regulatory discretion by studying a range of alternative actions, considering the costs and benefits of
each, and selecting the most efficient option that will maximize net social benefits®

EPA’s recent regulations, which have come under attack for “killing jobs,” have all gone through
economic analysis and have been vetted by the White House Office of Information and Regulatory
Affairs. For example, the Boiler MACT Rule discussed above is estimated to deliver between $22.2
billion and $54.3 billion in benefits per year, including the avoidance of thousands of premature deaths
and cardiopulmonary illnesses annually (as well as significant, non-monetized ecosystem and mercury
reduction benefits); by comparison, only about $1.9 billion in costs are expected &

Figure 2: Annual Costs and Benefits of Sample EPA Regulations
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MACT rule—Ilike all significant
was also subiect to a small business impact analysis, an upfunded mandates

Besides a cost-benelit analysis and White House review, the Bo

environmental rules

assessment, a review of the impacts to children’s health, an energy eflect statement, and an environmental
jastice review.™ The presidential orders on regulatory review alse mention consideration of job jmpacts,*
and in light of the carrent economic downturn, job effects are particularly salient.™ EPA has therefore
been including job impact analyses in its most recent significant eavironmental regulations.®” These
additional impact analyses are done separately from the cost-benefit analysis conducted by the agency.

EP:
industry. To conduct these analyses, EPA employs a type of forecasting model, which is discussed in

the following section. The agency sometimes uses the results of its job impact analyses in its feasibility
analyses, attempting to determine if the job losses associated with a regulation are too high.™ This practice
has been criticized as inconsistent with the goals of maximizing cconomic efficiency, because job losses
are not compared to the regulatory benefits that are forgone when the regulation is adjusted.”

s job impact analyses attempt to forecast the effect of a rule on layoffs and hiring in the regulated

Jobs ereated or lost are often not considered in standard cost-benefit analysis,”™ based on the assumption
that labor markets are relatively efficient, meaning the costs associated with layoffs should be transitory.
Iflabor markets operate smoothly, workers laid off as a result of a regulation will obtain employment

elsewhere. Under this assumption, regulation results in reallocation of labor, rather than a benefit or cost.

The traditional view is captured by the example of a broken window's effects on spending and economic
activity. Imagine an errant bascball flies through the window of alocal storekeeper. The storekeeper must
now bear the cost of the necessary labor and materials to repair her damaged storefront. It is tempting

to argue that this inancial loss is balanced out by a corresponding benefit. Indeed, the baseball mishap
has created a day’s worth of work for the window repairman: he now stays employed, collects wages,

and spends those wages on more goods and services, with positive effects rippling through the economy.
The fallacy, however, is to think that the broken window has produced a gain, while in reality it has only
resulted in a redistribution of money. If the batter had instead struck out, the storekeeper may not have

a different business improvement,

hired the repairman, but she would have put that money to some use
perhaps, or a personal purchase, which also would have generated positive ripple effects through the
economy. If she chose to save the maney, then it would add to the capital pool available for borrowers to
engage in consumption ar investment. In any case, just as much money would be available to circulate
through the economy and generate employment whether or not the window is broken: the broken
window merely determines who will benefit (namely, the repairman} ; it does not create any net benefit.
Indeed, by forcing the business owner to reallocate resources from some other welfare-enhancing use
(like a necessary home improvement) to window repairs for her store, the batter’s foul ball has reduced
the storekeeper’s overall well-being.

Compare these labor effects to more standard costs and benefits. If a regulation reduces the air pollution
from an industrial boiler, the resulting cleaner air delivers health and environmental benefits, such as
fewer cardiopulmonary ailments and less acid rain. Those benefits come at a cost: the industry must
install pollution control technologies or processes, and the government must administer the regulation.
If the positive consequences outweigh the negative consequences, then the rule is cost-benefit justified.
‘The labor costs associated with installing those control technologies are typically treated as costs, not as
beneficial job creation, for the reason discussed above—the new employment is created by a reallocation
of labor resources from other uses.

If workers are displaced by regulation (for example, if a factory closes as a result of a pollution control
requirement), neoclassical economic theory predicts that in a flexible labor market, they will move from
one firm or sector of the economy to another in response to job openings, and wages will adjust to restore
employment levels. If this assumption holds and workers are quickly hired by another firm or industry,
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then the costs associated with the labor reallocation caused by the vegulation are nonexistent or minimal.
On the other hand, if the classical assumption of rapid rehiring does not hold, and workers have
difficulty finding replacement employment, then the transition costs associated with layoffs—including
s the duration of

psychological, emotional, relocation and training costs—may be considerable.
unemployment increases, loss of skills or productivity may result in Jower future wages and a decrease in
lifetime earnings. Being out of work for a substantial amount of time also increases risk of serious social-
psychological problems, including health impacts, loss of self-confidence, depression, and alcoholism.

» periods of economic contraction, such

Importantly, long-term unemployment tends to be higher duris
t X & plo} &
as the country has experienced since 2008,

‘There are good reasons to be concerned that, in reality, labor markets do not always operate smoothly

and that, therefore, cost-benefit analysis should take employment effects into account. Workers who are
laid off cannot easily relocate their housing and other region-specific assets like social and family groups.
Information barrfers to identifying open positions in unfamiliar geographic regions or economic sectors,
as well as skill barriers to transitioning into a new field of employment, may further inhibit workers ability
to quickly and easily find new jobs.

The efficiency consequences of employment impacts are easily incorporated directly into cost-benefit
analysis. ‘The transition costs associated with a rule are, ultimately, costs. Though cost-benefit analyses

in the past have rarely examined the reallocation of labor, the standard methodology has the tools to

do so. The transition costs that cost-benefit analysis could reflect include relocation or retraining costs,
long-term productivity effects, and any negative effects on psychological or physical health resulting from
long-term unemployment. If these transition costs are substantial, they may be enough to raise total

costs above benefits, making the rule inefficient. On the other hand, if net benefits remain positive, that
means that any negative impact from layofls and associated transition costs are outweighed by other social
benefits.

At the same time, transition benefits could be associated with environmental regulation. Regulation

can spur demand in a local labor market by, for example, requiring facilities to retrofit pollution control
technology. If that market had recently experienced a labor demand shock resulting in a substantial
number of underutilized workers, then increased hiring could cause an important sector- or region-
specific welfare gain. Even if aggregate, economy-wide demand for labor is not increased by the rule,
expanding employment opportunities in specific markets may have particularly significant consequences
for workers—especially in areas in which the regional or local economy is depressed.

Ifthe assumption of well-functioning labor markets is relaxed for the purpose of calculating transition
costs associated with layoffs, the same should hold true for determining transition bencfits associated
with hiring. Examining only ene type of transition effect in a cost-benefit analysis would create an
unjustified anti-regulatory bias. If currently underutilized workers are hired into new positions with
higher productivity because of a rule, this fact should be reflected in the analysis. The best way to do so
would be to calculate compliance costs on the basis of the opportunity costs of the workers who are hired
in order to comply with a regulation. A standard assumption is that those opportunity costs are exactly
equal to the wage paid for the workers, but in imperfect labor markets, this may not always be the case. If
aworker is currently unemployed, then the opportunity costs associated with allocating that person to a
new position are low, because unemployed workers generate very little productivity. Wages could come
down in times of high unemployment to reflect this reality, but in the real world, wages are slow to adjust
to change in labor demand. Because the social cost of allocating unemployed workers to a new position is
low, compliance costs from a social perspective are lower than the wages that are paid.

There are also distributional effects related to employment that may be important for policymakers to

w
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consider. For example. a rule may help relativelv afflnent customers but harm low-skiil, low-income
workers. So long as the aggregate benefits outweigh the harins, standard cost-benefit analysis would show
such a rule to be efficient. Only a subsequent distributional analysis would scrutinize exactly whe benefits
and who is burdened. Policymakers may then choose to leave such considerations to the political process
ot may try to adjust the regulation to minimize or offset the unbalanced distributive effects.

If the negative employment effects are mostly distributional, it is not clear that altering or revoking the
rule is the optimal response. Rather, direct compensation for disproportionate regulatory costs may be a
more desirable way to achieve distributional goals.™ There are, however, important practical and political
limitations to such compensation schemes. In those cases where compensation for non-wage losses from
unemployment—Ilike lost skills and psychological harms—is diflicult, altering a rule to reduce labor
transition costs may be the best option.

These are complex considerations, which require good analysis. The risk is that policymakers, in a bid

to minimize the transition costs of a vegulation, may change the rule in a way that causes even larger
unintended efficiency lossex. Indeed, the most significant past attempt to reduce transition costs
associated with environmental protection—-the grandfathering of existing, coal-fired power plants

under Clean Air Act regulations—has resulted in massive inefficiencies that were not anticipated at the
time the policy was made.”™ This is why the vast majority of economists now prefer flexible, market-
based regulatory tools with compensation for distributional effects, rather than command-and-control
regulation with transitional regulatory relief. Market-based regulations allow firms to respond in the most
efficient manner, minimize the administrative burden on government, and often simplify compensation
schemes for any negative distributive effects.™

To conclude, the labor effects of rules are sometimes important, and examination of the costs and benefits
associated with layofts and hiring can play a useful role in regulatory impact analyses. Cost-benefit
analysis is already a complex and time-consuming task: cost estimates require engineering analyses and
technology forecasts; benefit estimates require detailed scientific models, dose-response curves, and
careful surveys of the value of health or environmental gains. Adding an examination of secondary effects
on labor markets—dynamic, complex systems that are extremely difficult to model—will increase the
analytic burden faced by agencies, but can also generate valuable information that should be considered
by policymakers. To ensure that this kind of analysis actually helps improve regnlatory decisionmaking,
careful attention must be paid to the nature of the labor market, and especially the welfare effects
associated with different potential jobs effects of regulation. In other words, if employment effects are to
be taken into consideration when setting regulatory policy, then the accuracy, transparency, and potential
limitations of the economic models used to estimate employment effects matter.
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All of the models used to estimate the effect of environmental regulations on layoffs, hiring, and overall
employment have limitations, which means that the picture they provide is necessarily incomplete.
Currently;, most models are best able to examine only part of the picture~—Iike layoffs or hiring in

a particular sector—and cannot accurately model the dynamic, economy-wide effects of a policy

on aggregate employment levels. Because overall employment responds to large, macroeconomic
factors, individual environmental regulations will rarely have lasting effects on aggregate employment.
Environmental regulations that do not affect marginal labor productivity in the general economy are more
likely to influence enly the geographic or sectoral distribution of employment opportunities, rather than
national employment levels. Current employment models are better suited to measuring these effects
than forecasting economy-wide consequences. While this information may be useful for policymakers,
especially when designing mechanisms to reduce transition costs and protect against long-term
unemployment, it should not be mistaken for an accurate picture of the net effects of an environmental
policy on employment in the economy as a whole.

Overview of Model Varieties

Multiple frameworks can analyze employment effects——from simplistic supply-and-demand carve
analysis to complex computable general equilibrinm models. Each technique has its own strengths and
weaknesses; therefore, particular models may not be ideal for analyzing certain public policies.

Single Market Supply-and-Demand Analysis: 1 a policy has only small effects on a single market, analysts
can turn to the most elementary of economic tools and plot the supply and demand curves.” This
approach has the advantage of being inexpensive and fast, Assuming the regulation causes production
costs to increase, the higher price may then be passed on to consumers, some of whom may decrease
their demand. By assuming a drop in consumer demand for a good or service decreases output, which
in turn triggers a proportional drop in labor demand, basic job impacts can be estimated. Of course,
the simplicity of this analysis is also its shortcoming: by ignoring all but a single market, the technique
overlooks the possibility of simultaneous job creation in other sectors, either because regulatory
compliance requires new goods and services, or because consumers seek out substitute goods as they
lower their demand for the regulated product.™ Consequently, this kind of analysis is really only
suitable for “very small-scale regulations,” and even then can enly offer an incomplete estimate of total
employment effects. To capture more complex market interactions requires, at minimum, a multiple-
market partial equilibrium analysis.

Multiple-Market Partial Equilibrium Analysis: A strictly partial equilibrium analysis studies only one
market, holding the prices and quantities of goods and services in other markets constant. A multiple-
market partial equilibrium analysis, however, can capture a finite set of important linkages between
several markets, while still assuming the absence of broader effects to the general economy® By
assessing a few closely related markets for substitutes and complementary goods, multiple-market partial
equilibrium analysis can paint a clearer picture of the effects of certain regulations; it can be especially
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ztions with

useful wo evaluate policies that change the relative price of a specific good” But fof rega
economy-wide impacts, this approach cannot capture the complex interactions between various markets,
and an economy-wide general equilibrium model is necessary.

Fixed-Price General Equilibrium Sinudations (IO Models): Fixed-price simulations are the most widely
used tool to assess the employment effects of environmental policies.® These models hold prices
constant, which, though unrealistic, allows researchers to easily estimate economy-wide eflects and break
down results by sector or region. These simulations are designed to focus on impacts to specific sectors of
the economy, while still estimating how changes in the demand for goods and services ripple through the

entire economy.

These models are built around input-output (1O} tables, which are essentially accounting matrices that
show the flow of goods and services through the economy: the output of one sector is the input for
another. The tables are ideally built from data derived from detailed surveys of manufacturers;*” however,
sometimes surveys may prove toe costly, and I- O table may instead be built around shortcuts, which
undermines their reliability.* From these tables, I-O analysis derives “multipliers” that indicate how an
increase or decrease in activity in one industry affects business activity and jobs at alt other industries.*

1-O simulations have important limitations. It is more difhicult to model policies that change supply
compared to policies that change demand, "These simulations also cannot reflect long-term, structural
changes to the economy, like globalization and industrialization. Moreover, because these models require
constant prices, there is no room for price adjustments, and so they cannot account for substitution
between goods and services consumed. As a result, I-O models tend to overstate employment effects.®

Some examples of popular fixed-price models are IMPLAN (IMpact analysis for PLANning, created by
MIG, Inc. using data from federal government sources)®” and RIMS-11 (Regional Input-output Modeling
System, developed by the U.S. Bureau of Economic Analysis).” Such models may provide good estimates
for the short-run effects of policies in small economies; but for policies with a large enough impact to
affect relative prices, a more sophisticated approach is likely required. For example, the RIMS website
cautions that "RIMS muitipliers are best suited for estimating the impact of small changes on a regional
economy,” and some analysts have advised that since it cannot capture changes over time, “IMPLAN is
not readily suitable for forecasting the effects of public policy changes” In particular, for “policies that
have large, widespread impacts, like carbon taxes 1o address global warming, the [assumptions about]
prices implicit in the linear model can lead to significant inaccuracy in policy analysis.™

Computable General Equilibrinn {(CGE) Simulations: Coroputable General Equilibrium models use the
same data as 1-O analysis, but CGEs permit for fluctuating prices and more complex interactions among
cconomic sectors.” In particular, CGEs allow for substitution of goods and services, creating a more
realistic picture of employment-—and “less extreme assessments of employment impacts.”

CGEs first emerged in the 1960s, and by the 1980s they had gained widespread use among analysts
sceking more powerful, sophisticated tools to estimate economic impacts.* Common CGEs include
REMI (Regional Economic Madels, Inc.)s and Global Insight (developed by IHS, Inc.).

Unfortunately, the main strength of CGE models— complexity—-is also their chief disadvantage, A
CGE model is composed of multiple equations solved simultanecusly;” the more sophisticated the

CGE model, the greater the number of equations to be estimated and the greater the degree of model
calibration required. They are therefore more expensive to purchase or construct; they require more data
and more analysis; and their complexity makes them less transparent to a lay or policy audience.”

In particular, hidden within the CGE’ structure are nwultiple decisions about the correct values for
additional terms, decisions typically left up to the modelers’ judgment.®¥ Often the values of key
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ctiween goods or the development of
Since CGEs often do not explicitly

parameters amount to guesstimates about the rate of substituti

technology,™ ralsing concerns about consistency and accuracy

define all their assumptions, the models are frequently characterized as “black boxes” **—though some
argue that the chief problem with CGEs is not their inherent complexity or hidden assumptions, but
rather a miscommunication of the models’ structures and results to policy andiences

Because CGEs are focused on large, economy-wide effects, only policies with impacts on the scale of $100
million or more can be accurately assessed using such models. CGEs work especially well for policies that
change tax rates or the use of technology (like adding new emissions controls to smokestacks )./

Despite their sophistication, standard CGE models are still static models, meaning they assume all
economic activity occurs at a fixed point in time, and they cannot capture changes in variables over time.
They are typically built around macroeconomic data from a single reference year, making it difheult

for the model to capture major economic fluctuations, dynamic economic components like changes

in investment and savings, or effects of financial and monetary policies.”” Dynamic CGE models, by
contrast, can reflect changes to the population and capital stock to simulate long-run equilibria. For
dynamic CGE models there is a tradeotf between the length of time that the model covers and the
degree of sector-specific detail that may be incorporated into the model.’ To more directly analyze how
variables move over time, a different approach may be required.

Econometric Estimation of Adjustment ( Time-Series Models): For long-run relationships among
employment in various sectars, time-series analysis may be appropriate. Whether linear or non-linear,
simulated models do just that: they simulate, rather than directly estimate, economic variables. By
contrast, time-series models allow for direct estimation of long-run relationships, based on data like
historical monthly employment rates. But again, there is a tradeoff between the time horizon covered and
the number of sectors that can be studied, due to data and computational limits, '™
model detail or the time horizon will increase the complexity and potential for errors. Many economists
have argued that forecasting models should not be used in policy analysis because the results are highly
sensitive to the model’s structure, such as how it responds to economic shocks.'™ In general, forecasting

models should be regarded with caution, and time-series analysis should typically only be a supplement
0%

and any increase in

to other types of employment estimates.
Case Studies on Employment Estimate Models in Environmental Policy Debates

Nearly every controversial environmental policy proposed during the last several years has featured a
debate over the possible employment effects. Unfortunately, few of the studies used to support either
side in these debates meet the criteria for well-executed models, and even less frequently do the political
debates mention the potential limitations of the results. A few case studies will illustrate how very
different estimates can be generated for similar policies or interventions. The purpose of these case
studies is not to pick out which estimates may be more rcliable and which may be more suspect, nor

is the purpose to criticize the authors of any of the studies included, who may have clearly stated the
assumptions used and limitations of the results. This report takes no position on the validity of the studies
discussed below. And the fact that the models can produce a wide range of cutcomes does not mean they
have no place in legitimate policy debates. Rather, the point is to caution anyone who would use a single
study or model as definitive proof of the aggregate employment effects of a regulation or investment—
rules can often have contradictory effects on demand for labor that will interact in complex ways. Models
that cannot accurately account for these opposing tendencies risk overstating or understating net effects.

Figure 3 provides a brief summary of several recent analyses of the effect of environmental policies on
labor markets, and the case studies that follow summarize the role that these analyses played in the policy
discourse on these subjects.!’?
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Figare 3: Case Studies on the Limitations of Employment Models
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Case Study #1: Renewable b

ewable Electricity 8
e Clean Energy Standard) would require that electricity suppliers include a certain

A national Ren

ndard (RES, also known as the Renewable Portfolio Standard or,
more recently i

fraction of their electricity from renewable energy sources like selar generators or wind farms. ‘Theugh
several states have their own RES programs, there is currently no federal RES {even though each House
of Congress has individually passed several versions, no single bill has ever passed both chambers). "

A federal RES has been proposed for years, with President Obama most recently calling for 80% clean
energy generation (including renewables, but also natural gas, nuclear power, and coal accompanied by

carbon capture and storage) by 203577

Claims about job impacts have featured prominently in the RES debates. While most studies predict

job growth from a federal RES, at least one study-—by the Heritage Foundation—estimates significant
joblosses. That Heritage Foundation study has been cited in the Republican Staff Commentary of the
US. Congressional Joint Economic Comumittee' and presented in testimony before the U.S. House
Committee on Oversight and Government Reform."* On the other side of the debate, various groups
have produced positive but still highly variable reports, even when using similar models to analyze the
same underlying policy. Several of these findings were included in Senate Majority Leader Harry Reid's
report on “Job Growth from Investment in Renewable Energy”™"* In all cases, on both sides of the debate,
the results were reported as definitive, raw numbers, with no discussion of methodology, assumptions, or

limitations.
Case Study #2: Transport Rule and Utility MACT Rule

To address the serious problem of upwind states contributing to the poor air quality in downwind states,
EPA proposed the “Transport Rule” in 2010 under statutory direction from the Clean Air Act; the rule
was finalized in 2011.%¢ Under similar statutory direction, EPA proposed the “Utility MACT Rule”

in 2011 to regulate hazardous air pollutants (like mercury) from utilities.”” Together, EPA estimates
that these two rules will deliver annual net benefits of $166-407 billion, including up to $1,000 avoided
premature deaths per year,' '

“Though there have been few estimates of the job impacts of these two rules, the reports that exist are
surprisingly inconsistent. EPA, for example, predicts low potential impacts: in the range of about 2,200
one-time jobs and 700 annual jobs created by the Transport Rule,'*” and for the Utility MACT rule a one-
time gain of about 46,000 jobs, with another 8,000 jobs created annually.'™ Other estimates, however, are
less modest. In particular, a report commissioned by the American Coalition for Clean Coal Electricity
estimates that the two combined rules will generate a 1.4 million job loss, while a Political Economy
Research Institute study predicts the same two rules will trigger a 1.4 million job gain.’*

Senator James Inhofe has cited the American Coalition for Clean Coal Electricity’s pessimistic report
when opposing the EPA's Transport Rule and pledging to “keep a close eye” on developments.'

The same study is also being circulated by utility lobbyists, who have encouraged lawmakers like
Representative Ed Whitfield to dratt legislation seeking to block both the Transport Rule and the Utility
MACT Raule; one lobbyist gave his political pitch as: “The notion that a very expensive rule is a great way
to create jobs——give me that money and L will create far more jobs.”** Proponents of the rules are just as
quick to cite only the studies that most support their position.'™*

Case Study #3: Federal and State Climate Legislation

As passage of federal climate legislation seemingly grew more likely in 2009 and 2010 {before abruptly
running off the rails in late 2010),” a myriad of reports on job impacts came out. Though none of
the various legislative proposals became law, the range of job estimates still demonstrates the wildly
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contradictory results that different models can generate when analyzing the same unde

For examiple, for one legislative proposal—the American Clean Energy and Security Act {4

known as the Waxman-Markey bill, which passed the House in 2009 but stalled out in the Senate ) —
everything from a 3.6 million job loss te a 1.9 million job gain has been predicted.™ These reports were

frequently cited and debated at congressional hearings and were often featured in miedia reports on the

fate of the climate legislation.’™ Perhaps unsurprisingly, cach side of the debate tended to rely exclusively
on the analyses that supported their positions.

A sienilar debate played out in California over the implementation of its climate law, A.B. 32, One team
from the University of California-Berkeley used the same mode] te generate two different results, but
both studies generally predicted job gains. The studies were “cited repeatedly” by opponents of the
climate law, who backed a praposition seeking to suspend the law’s implementation until unemployment

dropped below 3.5%, and who used the Berkeley studies to claim that the climate legislation would hurt

employment.”™ ‘The studies’ authors took to the local editorial pages to set the record straight: "They
claim that our study says A.B. 32 will ‘threaten’ more than 3 million jobs in California, but the report says
no such thing. In fact, it shows that A.B. 32 will generate enormous opportunities for California."*

The proposition to overturn A.B. 32 failed at the polls, but the debate continued over jobs and the state’s
etforts to curb greenhouse gas emissions. California’s Air Resources Board predicted a 120,000 job

gain by 2020, only to have their resuits called in to question by a report from the state’s non-partisan
Legislative Analysts Office—whose findings were in turn dismissed by Governor Schwarzenegger. In
defense of the law, Schwarzenegger announced he was “absolutely convinced [A.B. 32] will create jobs
more than kill jobs,” explaining that “[u]nlike others that only have theoretical opinions, I travel up and
down the state to see first-hand."!

Toward a More Productive Use of Employment Models in Environmental Policy
Debates

Not all models are created equal, and the various models available can be used in more or less informative
ways. To ensure that employment forecasting models play a productive role in policymaking, there are
several steps that analysts can take, from model selection to results communication, that will help produce
more reliable estimates and reduce the risks of confusion. Using the right models in the right ways to
report appropriately limited results can help inform public debate and decisionmaking, But the wrong
models, used to answer the wrong guestions, reported without caveat, will only obscure the important
tradeofls at stake in environmental policymaking.

Ideally, analysts should simply choose the best toal for the question they are trying to answer, matching
the type and scale of the policy under evaluation to the appropriate model as closely as possible.’* For
example, because CGE models are focused on large, economy-wide effects, they are well suited to analyze
policies with national, annual impacts on the scale of $100 million or more. CGEs work especially well
for policies that will lead to a change in taxes or in the use of technology (like adding new emissions
controls to smokestacks)."™ By contrast, both the makers and users of fixed-price models caution that
these tools are best suited to estimating regional impacts and have limited application to policies with
large, widespread effects.'™

Unfortunately, cost, time, and analytical skill are often the driving factors in model selection.’™ For
example, CGE models are costly, either to purchase off the shelf or to build from scratch; they are also
time-consuming to run and may require special training to adjust and interpret the model. Input-output
models are therefore sometimes seen as the more affordable choice, even though they may be less
robust.'*
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‘the choice of model, assumptions, and data is crucial’™?” For example, 2 1996 study for the California

on looked at a hypothetical policy (a 40% cut in federal defense spending in the
ich variables were explained by the

¢
Energy Commi
state) under three models that Jiffered only in their treatment of w
model and which were treated as a given. Under the model variation that most operated like a classic
CGE model, the study predicted no change in gross state prodoct and little effect on wages; under the
model that most operated like an input-output analysis, however, the study predicted a 9-12% drop in
sting approach, the
Clearly, model

employment across all classes; and under the model most like an econometric forec
study predicted a 2.4% employment gain in some sectors and a 6% decrease in others.

cholce matters,

All models are subject to limitations, and it is extremely important to communicate those limitations to
policymakers in a transparent fashion when reporting model results. Analysts should disclose all their
assumptions and data sources, including a description of how realistic the assumptions are and how
complete and accurate the data is. Reports should also include a sensitivity analysis, to identify how
sensitive the results are to changes in the underlying assumptions and structure of the model. All final
results should be accompanied by a clear indication of the limitations of the model, any weaknesses in the
results, and any other relevant caveats. Policymakers should rely only on studies that meet these criteria,
and even then should only do so after fully acknowledging all the studies’ potential limitations. Modelers,
politicians, and commentators should all avoid translating the complex model outputs inte a single, often
very misleading, sound bite about “jobs” that could be created or lost by a policy choice.

Unfortunately, the way empleyment models are cited in political debates about environmental regulations
is often not particularly illuminating—each side simply picks the study that justifies the position it
already supports. Though practical and political obstacles may get in the way, in theory this problem has a
straightforward solution: choose the right model for the job; disclose the assumptions and limitations of
the model selected; and acknowledge any reliable, conflicting estimates,

Particularly problematic has been the use of models best suited for understanding regional or sector-
specific impacts to make predictions about the nationwide, aggregate effects of regulations on
employment. These models are poorly suited to making these kinds of predictions, because they do

not take into account the primary factors that drive national employment levels, like aggregate demand
or wage price rigidity. When they attempt to extrapolate regional and sector-specific estimates to the
economy as a whole, they run up against the reality that dynamic market forces interact in complex ways
that make predictions of aggregate effects extremely difficult. It is unsurprising that employment models
using different assumptions and methodologies can predict both job losses and new hiring: both effects
may simultaneously be caused by an environmental policy. Yet so long as the environmental policy does
not fundamentally alter labor supply or demand at the national level—which will ravely be the case—the
net effects on employment are likely to largely cancel each other out, or to be corrected by monetary and
fiscal policy. Unless employment models can take these factors into account, they will be ill suited to
predicting economy-wide effects, and their use to estimate large-scale job losses or gains is inappropriate.

‘The employment models that currently exist can continue to play a useful role in examining
environmental policy, primarily to estimate regional or sector-specific impacts on hiring and layoffs.
‘This information can help to determine what policies, if any, are appropriate to facilitate Iabor market
transitions (like helping workers move or retrain to prepare for a new job in a new region or sector)

or to craft effective distributional policies. Labor transition costs can and should be incorporated into
cost-benefit analysis using standard economic principles, and the relationship between economy-wide
unemployment on those costs (both positive and negative) should be taken into account. But if used
improperly, these models can easily lead to misunderstanding. In all cases, analysts have to be especially
careful to acknowledge their model limitations, and policymakers and advocates should be sure to use
their findings with caution and in a responsible manner.
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Federal agencies are beginning to rethink the place of job effects in regulatory impact analysis, prompted
by executive order, congressional pressure, public interest, and their own reevaluations. Atthe same
time—-and likely for at least as Jong as unemployment levels remain elevated—both the opponents

and the proponents of environmental regulations will continue to commission and publicize studies
estimating job losses or gains as part of their advocacy strategies. Job impact analysis can and should

be used by policymakers and advocates when weighing the costs and benefits of a rule. But it should

not serve as a trump card, and both policymakers and advocates must recognize that even the most
sophisticated job impact analyses have only limited predictive power in our complex and dynamic
economy.

Ifjob impact analyses are to play a useful role in regulatory decisionmaking, then analysts, advocates, and
policymakers should adhere to the following recommendations for best practices:

1. Job impact analysis is not an alternative to or substitute for cost-benefit analysis, Rather, employment
effects should be incorporated into cost-benefit analysis on the basis of traditional economic principles.
Ifa regulation causes labor transitions resulting in layofls, any costs of relocation or retraining, long-term
productivity effects, and negative health effects associated with unemployment should be calculated.
Likewise, if labor transitions result in hiring, especially of underutilized workers, this should be factored
into estimates of regulatory costs. Crucially, these employment-related costs and benefits will be just one
input into the broader cost-benefit analysis, to be weighed against all traditional compliance costs and the
full range of environmental, health, and safety benefits. Employment-related distributional effects may
need to be analyzed separately along with other distributional effects.

2. The difference between short-term and long-term unemployment should be taken into account when
determining the economic costs of layoffs, Short-term unemployment may entail relatively minor

costs for job search, relocation, and retraining. Long-term unemployment, by contrast, may entail
more substantive costs, such as more intense retraining, long-term income and productivity effects,

and negative health consequences. Conflating these two distinct types of consequences in a job impact
analysis leads to incorrect cost calculations and misleading rhetoric.

3. The potential for regulations to positively and negatively affect workers should be recognized. In our
dynamic labor market, regulations may produce multiple effects simultaneously. Layoffs in one sector or
region may be accompanied by hiring in another sector or region. Analysts, as well as advocates on both
sides of the debate, should be careful to look at the whole picture and not cherry-pick data or results.

4. Economic models used to predict employment effects should be well suited to the type of regulatory
effect being estimated. Some models are better suited to estimating effects in a single region or industry,
while others can better handle multi-sector or nationwide analysis. While a model less suited to the
regulatory effect in question may be appealing as a cheaper or less time-consuming option, analysts
should strive to select the best tool for the task.
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S. Uncertainty surrounds prodiclions should be acknowledged by analysts and policymakers,

hoices sheuld be disclosed, Far too often, data sources and model

and all assumptions and modeling
assumptions are buried in an economic report, or not disclosed at all. Sensitivity analyses are conducted
and disclosed inconsistently at best. Advocates then tend to discuss only those s
their positions, without reference to the study’s limitations, uncertainty, or the existence of other

reliable but contradictory results. Forjob impact analysis to play a useful role in policy debates, more

tudies that most support

transparency and disclosure is necessary.

One final recommendation should be directed to government officials and academic scholars: more
research is needed to refine and improve the models for measuring employment effects, as well as to

develop the techniques for incorporating those effects into cost-benefit analysis.

If employment analyses and policy debates remain on thelr current trajectories, job impact analyses will
continue to conflate short-term and long-term unemployment, to ignore either a policy’s positive or
negative employment effects, to select the wrong model for the task, to report results without disclosure
of assumptions or limitations, and to encourage the use of results as a trump card against cost-benefit
analysis. 1f analysts and advocates cannot reverse conrse, then the use of job impact analyses will remain a
misleading distraction—nothing more than a red herring, But by following the simple recommendations
listed above, we can begin to put job impact analysis into its proper context in the debate over
environmental protection and employment.
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P See, e.g, Letter from Rep. David Stockman {1981, cited in Marissa Martine Gorpen, WHAT MOTIvATES BUREAU-
POLITICS AND ADMINISTRATION DJUrinG THE REAGAN YE&RS 118 {2000} ("EPA and its minions in the press and the
professional environmental lobbies have assumed an absolute monopoly right to flood the American economy with regulations,
litigation, and compliance co . [that] bleed American industry of scarce fimds needed for investment, modernization, and
job creation.”), $tockman fater went on to serve as director of the Otfice of Management and Budget under President Reagan.

3 The following hearings took place during roughly the first twenty legislative days in 20112

®  House Appropriations Comm., Budpet Hearing Environmental Protection Agency (March 3), http://appropriations.
house.gov/Calendar/TEventTypelD=316 (last visited July 1, 2011).

®  House Energy & Commerce Comm.,, The Views of the Administration on Regulatory Reform (January 26); Energy Tax
Prevention Act of 2011 {February 8} Fnvironmental Regulations, the Economy, gnd Jobs (February 18} Network Neutral-
ity and Internet Regulations: Warvanted or More Economic Harm thay Geod? (Pebruary 16); Impact of Medical Device
Regulation an Jobs and Patients {February 17 }; EPA% Greenhouse Gas Regulations and Their Effect on American Jobs
e.qgerv/hearings/ default.aspx (fast visited July 1, 2011 )

(March 1), http://energycommerce.hot

s House Education & Workforce Comm., Staie of the American Workforce (January 26); Iinpact of the Health Care Law
on the Economy, Employers, and the Workforce February 9); Investigating OSHAS Regulatory Agenda and Its Impact on
Job Creation {February 15), http://edworkforce house. gov/Calendar/ List.aspxiBvent Typel D=189 (last visited July 1,
2011).

®  House Financial Services Comm,, Promoting Econemic Recovery and Job Creation: The Road Forward (January 26),
http://financialservices house.gov/ Calendar/ 2EventTypel D=309 (last visited July 1, 2011).

®  House Judiciary Comm,, The REINS Act: Promoting Jobs and Bxpanding Freedom by Reducing Needless Regulations
(January 24); Regulatory Fleibility Tmprovement Act of 201 1— Unleashing Small Business to Create Jobs (February 10);
The APA at 65~Is Reform Needed to Create Jobs, Promate Economic Growth, und Reduce Costs (February 28), hitp://
judiciary.house.gov/hearings/hearing112.html (last visited July 1, 2011).

®  House Natural Resources Comm., Impact of the Administration’s Wild Lands Order on Jobs and Economic Growth
(March 1), http://naturairesources.house.gov/ Calendar/Listaspx? Event TypelD=264 (last visited July 1, 2011),

s  House Oversight & Government Reform Commn, Regidotory Impedinwents fo Job Creation {February 10, bitp
sighthouse.gov/index php?option=com_content&viewsarticle&id=1089&ltemid=20 (last visited July 1, 2011).

Directing... commitiees to... review existing... regulations... particularly with respect
/ Fwwwernles house.gov/ Legislation/Heartngs.aspx (last

®  House Rules Comm,, H. Res. 7.
fo their gffect on jobs and economic growth (February 3), hitp
visited July 1, 2011 ).

e House Srviall Business Comm., Putting Americans Back to Work: The State of the Small Business Economy {February 16),
hitp://smallbusiness.house.gov/ Calendar/Listaspx?Event TypelD=253 (last visited July 1, 2011).

e House Transportation Conun,, FY 2012 Budget and Prioritics of the EPA: Impacts on Jobs, Liberty, and the Ecenomy
{March 2), htp://transportation house.gov/hearings/ (last visited July 1,2011).
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3 ston, Declaring War o e Regadatory State, Wass Timss, Oct 18,2010,

6 Rep. Fred Upton, s Release, Upton Comments on EPA Delan of Devastating Qzone Requbations, Dec

7 Rep. Exic Cantor, Jobs Legislation Tracker, hity siorityleadergoviiobstracker/ (Tast visited Mar. 9, 2012},

8 House Repusiican Cong, Tk HousE REPUBLICAN PLAN FOR AMERICAS JOB CrEATORS 1 (2011}, svailable ot

wnvwegop.gov resources/library /documentsjobs/theplar

9 For exaraple, the following bills were proposed during 2011 by the 112" Congress: H.R. 1 {a continuing
appropriations resolution for FY201 1. which passed the House in February, containing more thap twenty riders restricting or
probibiting the use of funds to implement varfous regulatory activities under EPA jurisdiction); HLR. 199, Protect America’s
Energy and Manufacturing Jobs Act of 2011 {proposing a two-year suspension of climate rules); HR. 457, FLR. $17. H.R. 2018,
& 8.272 (to modify EPAS authonity under the Clean Water Act); HR. 7580 & §. 228, Defending America’s Affordable Evergy
and Jobs Act { preempting any regulation to mitigate climate change); H.R. §72. Reducing Regulatory Burdens Act of 2011
(anending the Clean Water Act and FIFRA to alter EPA regulation of pesticide discharge into water); HLR. 910, Energy Tax
Prevention Act (to prevent greenhouse gas regulations under the Clean Air Act); H.R. 960 & S. 468, Mining Jobs Protection

Act (amending EPA's consultation procedure under the Clean Water Acth; H.R. 1391, Recycling Coal Combustion Residuals
Accessibility Act of 2011, & H.R. 1405 {prohibiting coal ash from being regulated under Subtitle C of RCRA Y, HR. 2021, Jobs
and Energy Permitting Act of 2011 {amending the Clean Air Act to change permitting of offshore sources); HR. 2280 & S. 1392,
EPA Regulatory Relief Act of 2011 {to delay the Boiler MACT rules); H.R. 2384 {an appropriations bill with vavious riders);
HR. 2681, Cement Sector Regulatory Relief Act {to delay the Cement MACT rules); FLR. 3400 & 8. 1720, Jobs Through
Growth Act {mcorporating several of the above restrictions on EPA authority): and §1. Res. 27 (a resolution to disapprove EPA%

cross-state air pollution rule).

0 As just one example, when Senator Susan Celling drafred legislation to delay regulation of hazardous air poilution, she
satd, “To impose that kind of costs on manufacturing at a time when the economy is very fragile would cost us thousands of jobs.*
Jean Chemnick, Sen. Collins to Offer Bilt te Delay “Boider MACT,” E&E Datwy, July 19, 2011, Many of the titles of the legislation
listed supra note 9 explicitly try to convey a direct link between jobs and environmental regulation.

it In January 2011, Representative Don Young proposed the Regulation Andit Revive Economy (RARE) Act of 2011,
H.R. 213, seeking to create a two-year moratorium on rulemakings. Senator Ren Johnson introduced the Regulation Morato-
rium and Jobs Preservation Act of 2011, 8. 1438, which would prevent agencies from taking any significant regalatory action
until the national unemployment rate drops below 7.7%. Senator Warner has also started drafting a “regulatory paygo” bill, which
would require that for every new regulation an agency wants to propose, it first must eliminate one existing regulation with simi-
lar economic impacts. Luke Burns, PAYGO Proposed to Manage Agency Regulations, REGBLOG, May $, 2011, http: / /www Jaw.
upenn.edu/blogs/reghlog/2011/05/paygo-proposed-to-manage-agency-regulations.htrl; Emily Yehle, Democratic Senator Of
fers Sweeping Regulatory Reform Proposal, E&T Daivy, Feb. 16, 2012,

12 The following bills were proposed during 2011 by the 112% Congress: H.R, 1049, Regulatory Openuess.
Acconntability, and Disclosure to Jobs Act of 2011 {requiring CEQ to report on the number of permits not issued because

an environmental impact statement has not been completed, including the ecunomic impact of nut issuing those permits):

H.R. 1705 & FHLR. 2401, Transparency in Regulatory Analysis of Impacts on the Nation Act {TRAIN) of 2011 (requiring new
impact analyses for about a dozen speaifically listed EPA rules, focusing on cumalative costs and benefits, energy prices, and job
impacts); HR. 1872 & §. 1292, Employment Protection Act of 2011 {requiring EPA to consider the impact on employment
levels and economic activity prior to issuing 1 regulation, policy statement, guidance, or other requirement; implementing any
new of substantially altered program; or issuing or denying any clean water or other permit); HR. 2204 & S. 1219, Employment
Impact Act {requiring agencies to complete jobs impact statement); S. 609, Comprehensive Assessment of Regulations on the
Economy Act of 2011 (directing the Department of Commerce to form a panel to review the camulative energy and economic
impacts of specific rules proposed or finalized by EPA or expected soon); and $. 1720, Jobs Through Growth Act (incorporating
several of the above provisions).
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16 See, Letter from Various Senators to Lisa Jackson, EPA Admin. Sept. 24, 2010, avatlable at http
Temp, Newsreleases/ Senate_Boiler_ MACT _Letter_lo_] signatures.pdf; Letter from Various Representatives to Lisa
Jackson, EPA Admin,, Aug, 2, 2010, available at http: S documents;boilerletterpdt.
Rep. Upton i particular called the Bailer MACT Rule part of a “regulatory train wreck” that was stifling economy recovery. Ga-
briel Nelson, How EPAs Regulatory Surge Missed o Primary Target, GREENWIRE, Dec. 8, 2010.

sww.afandpa.org)

www washingtonpost.com, wp-srv/ politic

17 See IHS & Council of Todustrial Botler Owners, The 1 of Proposed EPA Bailer/Process Heater MACT
Rude {2010), available at htp: ¢ /www.eibo.org/pubs /boilermact_jobsstudy paf; Fisher Int'l & American Forest & Paper Assoc,
Economic Impact of Pending Air Regulations on the US. Pulp end Paper Industry (2011, updating an Aug, 2010 version), available
at http:/ Swwwafandpaorg/ Temp/ Docs/ FinalCunvdlativeArBurdenEconomicimpactSummary.pdf. The Council of Industrial
Boiler Owners won considerable press attention for its job impact estimate, and the American Forest and Paper Association met
with the head of EPA's air office, Gina McCarthy, after issuing its own report. Gabriel Nelson, 18 Senate Dems Join GOP in Assault
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21 Gabriel Nelson, Ozone Decision Waits as Senators, Businesses Pressure EPA, GREFNWIRE, July 26, 201 1. Senator Bar-
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EPA, REGULATORY IMPACT ANALYSIS FOR THE FEDERAL IMPLEMENTATION PLANS TO REDUCE INTERSTATE TRANSPORT OF

FINE PARTICULATE MATTER AND OZONE IN 27 STATES (2011) {hereinafter “Final Transport RIA™; Fact Sheets on Final Air
Toxics Standards for Industrial, Commercial, and Institutional Botlers, supra note 63; OFFICE OF INPFORMATION & REGULATORY
AFFAIRS, 2011 REFORT TO CONGRESS ON THE BENEFITS AND Cos7s OF FEDERAL REGULATIONS AND UNFUNDED MANDATES,
AT 13 {2011); OFFICE OF AIR AND RADIATION. EPA, THE BENEFITS AND COSTS OF THE CLEAN AR ACT FROM 1990 T0 2020,
th, on Estimated Monetized Benefits and Costs of the 1990 Clean Air Act Amendments (2011).
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Rep. Elijah E. Cummings, Ranking Member

Hearing on “Centinuing Oversight of Regulatory Impediments to Job Creation:
Job Creators Still Buried by Red Tape”

July 19,2012

One of the first hearings this Committee held this Congress was a hearing much like this
one. The title of the hearing was even similar, “Regulatory Impediments to Job Creation.” I said
then that an effective regulatory review should include several basic elements. It should examine
both costs and benefits, it should base conclusions on solid data, and it should seek input from a
wide variety of sources.

Eighteen months have passed, but unfortunately not much has changed. Today’s hearing
is the 29th hearing our Committee has held during this Congress on the impact of regulations.
Yet in every single one of those hearings, the Committee’s approach has been lopsided and
unbalanced.

The Committee has focused on the costs of regulations without considering the benefits.
The Committee has solicited input only from witnesses who want to weaken or repeal
regulations, but not those who wish to strengthen protections for children, small businesses, the
economy, and American families.

In these 29 hearings, the Committee invited 107 witnesses to testify in favor of rolling
back health, safety, and economic protections. We in the minority were left to bring some
semblance of balance to these proceedings, but we were permitted to invite only 17 witnesses to
provide alternative perspectives. Again, today you invited five industry representatives to
discuss their desire to weaken or repeal regulations, and we were allowed only a single witness
to represent the other side of this question.

In May, the Committee sent 187 letters almost exclusively to industry organizations
asking for examples of regulations that “continue to negatively impact job growth.” These
letters went to companies like ConocoPhillips and industry groups like the Society of Chemical
Manufacturers and Affiliates, and the American Fuel & Petrochemical Manufacturers.
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In response, these industry groups targeted a host of regulations that provide basic health
and safety protections, such as child labor laws, standards for lead in children’s toys, air and
water quality standards, and lead paint renovation rules.

But the Committee sent no letters to organizations representing the other side, such as the
American Academy of Pediatrics or other children’s advocacy groups that could testify about the
benefits of those rules and how children could be harmed by weakening them.

Of course, the Chairman has every right to conduct this Committee’s activities as he sees
fit. But in my opinion, the Committee loses credibility when its actions are so blatantly and
explicitly one-sided. And losing that credibility means the American public is less likely to take
our results seriously.

In the Committee’s letter, the Chairman referred to a “regulatory tsunami” that “does not
appear to be slowing down.” If this is a tsunami, then | wonder what a draught looks like. OMB
data shows that the current Administration has approved fewer rules than in either of President
Bush’s terms. A report published last month by Public Citizen found that 78% of rules with
statutory deadlines last year were not, in fact, issued by the statutory deadline, and that OMB’s
Office of Information and Regulatory Affairs is taking longer to review ruies than ever before.

It is this kind of inaccurate rhetoric that drives the constant stream of anti-regulatory
legislation considered by the House this Congress. Next week, the House will consider
legislation to prevent federal agencies from issuing regulations until the unemployment rate is
under 6%. This bill does not make any sense. Why in the world would you take a regulation to
protect children from toxic chemicals, for example, and prevent it from taking effect until the
national employment rate reaches some arbitrary threshold?

The problem is that the Republican approach is based on a faulty premise—that
regulations kill jobs. This myth has been widely discredited by economists on both sides of the
aisle. I ask unanimous consent to insert in the record a report issued in April by the Institute for
Policy Integrity entitled, “The Regulatory Red Herring: The Role of Job Impact Analyses in
Environmental Policy Debates.” This report found that the current rhetoric linking regulations to
job losses is misleading.

Mr. Chairman, the time has come for Congress to change course and focus on reality
instead of myths and inaccurate rhetoric. We need to work together to conduct legitimate
oversight that is focused on creating jobs AND protecting the health and safety of American
families. We do not have to choose one or the other. We can and must do both.
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Summary

Rules and red tape imposed by the federal government choke economic expansion and
job growth, according to job creators themselves. Despite hearing this message loud and clear,
regulations implemented during the Obama Administration have moved aggressively in the
opposite direction—the regulatory state continues to grow, adding billions of dollars in
compliance costs to businesses and job creators. These costs will ultimately be paid by
consumers.

Although Obama Administration officials frequently proclaim it has issued fewer
regulations than its predecessors, analysis by the Committee on Oversight and Government
Reform reaches a far different conclusion: the Obama Administration has issued far more of the
most expensive group of regulations with a higher overall economic cost.

The aggressive march of the regulatory state has been the subject of an ongoing, multi-
year examination by the Committee. This staff report expands on earlier Committee work and
documents how the regulatory state is proliferating with dire consequences for the economy, and
how federal regulations continue to impede job growth and business expansion.

From 2010 to 2011, the number of final rules issued by federal agencies rose from 3,573
to 3,807—a 6.5 percent increase. During that same time frame, the number of proposed rules
that will be finalized increased 18.8 percent. The published regulatory burden for 2012 could
exceed $105 billion, according to the American Action Forum, headed by a former director of
the Congressional Budget Office. Since January 1, the federal government has imposed $56.6
billion in compliance costs and more than 114 million annual paperwork burden hours.

Beyond this “routine” rulemaking, the number of rules with significant costs is on the
rise. Analysis from the Heritage Foundation indicates that the Obama Administration issued 106
new rules in its first three years that collectively cost taxpayers more than $46 billion annually—
four times the number of “major” regulations and five times the cost of rules issued in the prior
administration’s first three years.

Workers and job creators confirm that the oppressive regulatory red tape environment
continues to hinder improvement. A recent Gallup poll found that nearly half of small
businesses are not hiring because they are worried about new government regulations. Forty-
four percent of likely voters say they believe regulations from the Environmental Protection
Agency (EPA) hurt the economy.

Research conducted by The Winston Group found that 53 percent of voters say federal
regulations are one of the major reasons the economy is struggling; 59 percent think that cutting
regulations is vital to improving the economy, and 52 percent indicate that stopping new
regulations would free employers to begin hiring. According to the National Federation of
Independent Business, the issue of regulation and red tape is one of the single most important
problems for small businesses.
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These views are held not just by poll respondents or business group members—senior Obama
Administration officials have spoken out on the need to actively address regulatory impacts on
job creation and economic growth.

The White House has praised the Committee for pointing out deficiencies in its approach
to regulations. Office of Information and Regulatory Affairs (OIRA) Administrator Cass
Sunstein said “I’m especially grateful to you Mr. Chairman and to the committee as a whole for
its constructive and important work on this issue over the past months. It’s very significant to try
to get regulation in a place where it’s helpful to the economic recovery.”

The OIRA Administrator has also said that expensive regulations can “increase prices,
reduce wages, and increase unemployment (and hence poverty).”

OIRA’s 2012 Draft Report to Congress on Federal Regulations concedes that
“regulations...can place undue burdens on companies, consumers, and workers, and may cause
growth and overall productivity to slow.” It also notes that “evidence suggests that domestic
environmental regulation has led some U.S. based muitinationals to invest in other nations
(especially in the domain of manufacturing), and in that sense, such regulation may have an
adverse effect on domestic growth.”

Finally, OIRA agrees that “regulations can also impose significant costs on businesses,
potentially damaging economic competition and capital investment,” if not carefully designed.

This staff report examines three types of regulations (energy and environmental, labor,
and financial services), and looks at both current and new/proposed rules, their costs and impacts
on job creators. It concludes that until the government addresses the overwhelming cost, scope
and impact of the ever-expanding regulatory state, it is not in a position to aid job creators and
spur economic recovery. Moreover, the staff report suggests that until these regulations are
addressed, high unemployment and slow economic growth will persist.

Key Findings

» From 2010 to 2011, the number of final rules issued by federal agencies rose from 3,573
to 3,807—a 6.5 percent increase. During that same time frame, the number of proposed
rules increased 18.8 percent.

* The published regulatory burden for 2012 could exceed $105 billion, according to the
American Action Forum, headed by a former director of the Congressional Budget
Office.

* Analysis from the Heritage Foundation indicates that that Obama Administration issued
106 new rules in its first three years that collectively cost taxpayers more than $46 billion
annually—four times the number of “major™ regulations and five times the cost of rules
issued in the prior administration’s first three years.

o In the past decade, the number of economically significant rules in the pipeline—those
that could cost $100 million or more annually—has increased by more than 137 percent.

3
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e Over 40 EPA regulations cited by job creators as barriers to growth and expansion in the
Comumittee’s February 2011 staff report remain a problem.

¢ The Boiler Maximum Achievable Control Technology (MACT) rule proposed in 2010
will cost job creators up to $13 billion in regulatory compliance costs. A similar “Utility”
MACT rule would cost providers $9.6 billion annually and result in the shutdown of 25
percent of U.S. power generating units.

s EPA’s proposal to regulate coal combustion residuals (*coal ash”) usurps states’ previous
role and exerts unprecedented federal control over the utility industry. More than half of
the complaints received from business and industry groups expressed concern last year,
while half of the complaints are new. Compliance costs range from $78-110 billion over
the next 20 years while job loss estimates range from 39,000, under a low estimate, to
316,000, under a high estimate.

e EPA’s E15 ethanol rule “places consumers and vehicle manufacturers at significant risk”
but is proceeding despite these concerns. EPA estimates industry compliance at $3.64
million per year but also notes that half of existing retail outlets are incompatible with the
fuel, and would need to purchase and install new equipment.

* Proposed fuel economy standards will increase the cost of new vehicles by at least $4000
per vehicle while delivering less than half that amount in fuel savings and could result in
the loss of as many as 220,000 automotive jobs.

s Tier 3 gasoline standards proposed by EPA would impose a total economic cost of
approximately $8 billion on the industry and raise the cost of gasoline by six to nine cents
per gallon for consumers.

¢ Rules attributed to the Dodd-Frank Act will grow from 36 implemented today to roughly
400 required under the act. Rules governing “conflict minerals™ such as gold, tin,
tantalum and tungsten will cost the industry $71 million per year and impact as many as
5,000 companies. The National Association of Manufacturers estimates true compliance
costs for the rule to be $9-16 billion.

¢ A U.S. Chamber of Commerce/Business Roundtable survey notes that those impacted by
a proposed “end user” rule effecting derivatives would have to sideline up to $6.7 billion
in working capital and cost 100,000 jobs.

e The National Labor Relations Board’s “notice posting rule” promoting unionization in
the workplace will cost employers an estimated $386.4 million and in the words of one
industry organization, “could set a disturbing precedent and chill job creation.”

The Committee is publishing this staff report to tell the American people directly what job
creators say is the true cost and impact of the Obama Administration’s regulatory agenda.
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I Introduction

At the end of the 111" Congress, the House Committee on Oversight and Government
Reform commenced a major effort to discover burdensome regulations negatively affecting job
growth and the economy. The Committee launched AmericanJobCreators.com and received
information from job creators and business groups, which it has used to inform its efforts. Asa
result, the Committee issued two staff reports—dssessing Regulatory Impediments to Job
Creation' and Broken Government: How the Administrative State has Broken President
Obama’s Promise of Regulatory Reform, %_held ten full committee hearings, nearly 20
subcommittee hearings, sent a host of letters to agencies inquiring about their regulatory policies,
and passed three regulatory reform bills. President Obama’s chief regulatory officer, Office of
Management and Budget Office of Information and Regulatory Affairs (OIRA) Administrator
Cass Sunstein, has called the Committee’s work on this subject “constructive” and “important.”3
Moreover, the Committee’s work has yielded gains and achieved some regulatory relief.

However, the economy continues to struggle as job growth remains stagnant, small
businesses continue to be hesitant to hire, and regulations rise. Therefore, in May 2012, the
Committee renewed its efforts to examine burdensome and job-stifling regulations by repeating
its request to job creators and business orgam'zations.4

a. Some Progress in Moderating New Regulatory Burdens

Pressure from Congress and job creators has resulted in some improvements to the
burdensome regulatory state. In January 2011, President Obama issued Executive Order 13563,
“Improving Regulation and Regulatory Review,” to reaffirm existing cost-benefit principles and
launch a “look-back™ analyses of existing rules.” Subsequently, in July 2011, President Obama
issued Executive Order 13579, “Regulation and Independent Regulatory Agencies,”
recommending that independent regulatory agencies also conduct look-back analyses and
comply with the requirements of Executive Order 13563.% In May 2012, President Obama
issued Executive Order 13610, “Identifying and Reducing Regulatory Burdens,” to promote
public participation in retrospective reviews and to order agencies to provide regular status
reports to OIRA on these efforts.”

! H. Comm. on Oversight & Gov’t Reform Preliminary Staff Report, Assessing Regulatory Impediments to Job
Creation, 112th Cong. (2011) available at hitp://oversight.house.gov/wp-
content/uploads/2012/02/Preliminary_Staff Report__Regulatory_Impediments_to_Job_Creation.pdf.

2 H. Comm. on Oversight & Gov't Reform Staff Report, Broken Government. How the Administrative State has
Broken President Obama’s Promise of Regulatory Reform, 112th Cong. (2011) available at

http://oversight house.gov/wp-content/uploads/2012/01/9.13.11_Broken_Government_Report].pdf.

% “How a Broken Process Leads to Flawed Regulations”: Hearing Before the H. Comm. on Oversight & Gov't
Reform, 112th Cong. (2011) (testimony of Cass Sunstein, Administrator, Office of Information and Regulatory
Affairs).

* See Letter from Chairman Darrell Issa and Subcommittee Chairman Jim Jordan, H. Comm. on Oversight & Govt.
Reform to Stephen Ubl, Advanced Medical Technology Association, May 16, 2012.
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Also, in response to outside pressure, the Obama Administration reversed course on some
regulatory actions that would have stifled economic growth. In January 2011, the Occupational
Safety and Health Administration (OSHA) withdrew a proposal to alter workplace noise
standards because the proposal would have unnecessarily required employers to purchase costly
administrative or engineering controls.® The Committee’s preliminary staff report, Assessing
Regulatory Impediments to Job Creation,’ documented a significant outery from 30 business
groups speaking out against this proposal. Also, in January 2011, OSHA temporarily withdrew a
proposed rule to require businesses to record work-related musculoskeletal disorders (MSDs),
which would have saddled employers with onerous and unnecessary reporting requirements. '
However, this reprieve was short lived. Despite continued concern from many segments of the
business community, OSHA reopened the public comment period in May 2011, with hopes of
finalizing the rule,"’

In another victory for job creators, the White House rejected an Environmental Protection
Agency (EPA) draft final rule regarding ozone National Ambient Air Quality Standards on
September 2, 2011. The White House agreed with the Committee and recognized that the EPA’s
rule would impose an oppressive burden on businesses and local governments.'? The New York
Times reported that this decision followed a series of meetings with industry leaders and
governors of the “red” states in the Midwest and on the East Coast that would face the hardest
compliance burdens of the rule. 3

House Committee on Oversight and Government Reform hearings have also brought
about regulatory victories for job creators. At a May 2011 hearing, Rep. Jason Chaffetz (R-UT)
questioned a Department of the Interior (DOI) witness about the Obama Administration’s recent
conflicting actions on “Wild Lands™ policy.™ In reaction to this pressure, the Bureau of Land
Management (BLM) Director Bob Abbey and Secretary of the Interior Ken Salazar confirmed in
aJune 1, 2011, memo that, pursuant to the 2011 Continuing Resolution, the BLM will not
designate any lands as “Wild Lands,” and outlined how DOI will work in collaboration with
Members of Congress, states, tribes, and local communities to identify public lands that may be
appropriate candidates for protection under the Wilderness Act.'® Separately, in response to
testimony from small business owners at a September 14, 2011, hearing, DOI reduced the
number of species proposed to be covered by the Lacey Act, which helped to limit the impact on
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small businesses in the reptile industry. 16 Additionally, the Department of Agriculture scrapped
the most controversial parts of its proposed “GIPSA rule” by issuing a final rule that was more
aligned with Congressional intent.'” Finally, in December 2011, shortly after a hearing in the
Subcommittee on Regulatory Affairs, Stimulus Oversight and Government Spending
highlighting the high costs of the Department of Transportation’s (DOT) proposed Hours-of-
Service rule,'® DOT altered the final rule to cut the costs nearly in half."” This was a positive
development; however, industries affected by the rule assert it remains flawed and have filed suit
to challenge it. 2

Also in response to the efforts of this Committee, the Securities and Exchange
Commission (SEC) is poised to make a very important historic change in its regulatory policy.
Over the last two years, significant and inexcusable deficiencies in the SEC’s cost-benefit
analysis have drawn stron§ criticism from the U.S. Court of Appeals for the District of Columbia
Circuit,? this Committee,”” the Office of Information and Regulatory Affairs,? stakeholders,?
and scholarly commentators.” Therefore, on March 16, 2012, the SEC’s Office of the General
Counsel and the Division of Risk, Strategy, and Financial Innovation circulated a memorandum
entitled Current Guidance on Economic Analysis in SEC Rulema