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My name is Helen Davis Chaitman. [ am a partner with the law firm of Becker &
Poliakoff LLP in New York City. I represent approximately 500 people who lost their life
savings in Bernard 1., Madoff Investment Securities, LL.C. I myself lost my retirement savings
in Madoff.

My clients were victimized by the inexplicable failure of the SEC to shut Madoff down,
despite seven investigations of Madoff over a 16-year period.,

My clients have been further victimized by the inexplicable failure of the SEC to enforce
the Securities Investor Protection Act against the Securities Investor Protection Corporation.
SIPC has violated the law and the SEC has allowed it to do so. It is not simply my opinion that
SIPC has violated the law. Congressman Scott Garrett has stated his view that SIPC and its
trustee, Irving Picard, have violated the law in the Madoff case. Both Ileana Ros-Lehtinen and
Peter King have co-sponsored Mr, Garrett's bill, H.R, 757, which will remedy the terrible
injustice that the SEC has caused.

The SEC is charged under SIPA with the obligation to go into court and seek an order
compelling SIPC to comply with the law. Yet it has failed to do so in the Madoff case. Perhaps
the reason for its failure is the conflict of interest of its general counsel, David 1. Becker, I leave
that conclusion to you, but I want to give you certain facts that may assist in your deliberations.

Bernard L. Madoff confessed on December 11, 2008 and the SEC then filed a liquidation
proceeding against his investment firm. It quickly became apparent that SIPC was going to
reneg on its statutory obligation to insure each investor's account up to $500,000 based on the
investor's last statement. This insurance money was absolutely crucial to thousands of Madoff
investors who had invested their savings in Madoff and were left destitute at a time in their lives
when they were most fragile because they could no longer work.

On April 2, 2009, I sent a letter to Mary Schapiro explaining that STPC and Mr. Picard
were taking the unlawful position that investors are not entitled to claims in a SIPA liquidation
based upon their last statements (as required by SIPA), See Exhibit A hereto. In order to save
itself approximately $1 billion, SIPC was taking the position for the first time in its history that
Madoff investors' accounts are only insured for their "net investment" over a period of up to 50
years, This deviation from the law allowed SIPC to avoid paying half of the Madoff investors
any SIPC insurance. This half happened to be the most elderly and neediest of all the Madoff
investors. This deviation also greatly reduced the amount of insurance SIPC would pay to those
investors who had a positive net investment.



I explained in my letter to Ms. Schapiro that the SEC has the obligation to enforce SIPA
in situations where SIPC is violating the law. After all, SIPC is an insurance entity established
by Congress whose members are the SEC-regulated broker/dealers. Investors are the insureds
under the SIPA statutory scheme. It is natural that STPC, like any insurance company, would
seek to deny insurance to investors who are entitled to it. Under the statutory scheme, it is the
SEC that is responsible to protect investors and enforce the law against SIPC. SIPC's wrongful
denial of insurance to investors had been brought to the attention of the SEC in previous
liquidations. So this was nothing new.

Instead of protecting Madoff investors and assuring continued confidence in our capital
markets, the SEC endorsed SIPC's plan to cheat Madoff customers of their promised insurance,
further victimizing them. I explained the law to Ms. Schapiro and asked her to intercede,

In my letter, I raised another issue of vital importance to Madoff victims: Irving Picard,
the SIPC trustee, announced in February 2009 that he was going to sue innocent investors for
money they withdrew from their accounts on the theory that they were only entitled to keep their
net investment over a period of 40-50 years. Mr. Picard's lawsuits have been given the name
"clawback" suits. In my April 2, 2009 letter, I asked Ms. Schapiro to propose an amendment to
the Bankruptcy Code to clarify existing law so that innocent investors who relied upon the SEC
to police the securities markets would not be forced to litigate clawback suits brought by Mr.
Picard seeking to force investors to pay back money they withdrew from their Madoff accounts
in the honest and legitimate belief that the money was theirs.

The clawback issue was inextricably inter-twined with the issue of how a customer's
claim was calculated because the Trustee had announced his intention to "claw back"
withdrawals in excess of each investor's net investment. Many Madoff investors were third
generation investors. Their grandparents had established their accounts in the 1960's and 1970's.
Of course, the money had appreciated and, even if the only withdrawals from the accounts were
to pay taxes on the reported appreciation, these investors would have taken out, over three
generations, far more than they had invested, But it is grossly inequitable and inconsistent with
the law to permit a SIPC trustee to claw back from innocent investors who invested through an
SEC-regulated broker/dealer.

Ms. Schapiro had Thomas McGowan of the SEC respond to my letter on April 23, 2009.
He invited me to meet with him in Washington, which I did. At the meeting, I explained, again,
the position of my clients and asked Mr. McGowan what authority there was to support SIPC's
position in this case. He cited to me a 1926 decision of the United States Supreme Court in a
case involving a preference claim -- a claim (o recover payments received within 120 days of a
bankruptcy -- that was decided 44 years before SIPA was enacted and 52 years before the present
Bankruptcy Code was enacted, In short, the SEC had no authority for its support of SIPC's
unlawful position.



On May 1, 2009, counsel for numerous other investors sent a letter to David Becker,
again laying out the legal authority compelling SIPC to insure each account up to $500,000
based on the customer's last statement and urging the SEC to fulfill its statutory obligation to
enforce the law against SIPC. See Exhibit B,

On July 14, 2009, Ms. Schapiro testified before the Subcommittee on Capital Markets,
Insurance and Government-Sponsored Enterprises. In response to a question from Congressman
Ackerman as to when and how much the Madoff victims would be compensated by SIPC, Ms.
Schapiro stated:

I am committed to working as aggressively as we possibly can with SIPC to take
the most expansive possible view of how to repay these claims and to do it in as
quick a fashion as they possibly can.

7/14/09 Tr. at 18.

The Madoff liquidation was seven months old when Ms. Schapiro made that
statenient and, by that time, only a handful of investors had received SIPC insurance and
only for the net investment over the life of their accounts, going back generations. Thus,
up to that point in time, it is difficult to imagine what Ms, Schapiro was referring to when
she spoke of her commitment to work as aggressively as possible with SIPC to repay
claims as quickly as possible.

Unfortunately, after Ms, Schapiro's testimony, the SEC took precisely the
opposite position from her purported commitment, Although SIPA requires SIPC to
"promptly” replace securities up to $500,000 of investors whose brokers never purchased
the securities shown on their statements, something SIPC has boasted can be done in 60
days, in the Madoff case there are still investors with valid claims who have not been
paid their SIPC insurance 28 months after the liquidation was filed.

Moreover, the SEC has supported SIPC in taking the position that investors are
only entitled to SIPC insurance if -- over the life of the account spanning as much as 50
years -- the investor, his parents, and grandparents, invested more money in Madoff than
they withdrew, This position means that no customer can rely on his account statement.
It is simply astonishing that the agency charged with protecting customers would take the
position that federally-mandated statements are of no legal significance despite the fact
that they are the only evidence any investor has of what he owns.

As an American citizen, I cannot explain the SEC's utter failure to enforce a law
that was specifically enacted to protect investors. Nor can I explain the SEC's protection
of SIPC in the face of its violation of the law.,

We live in an era where investors cannot purchase certificated securities. The
only proof any investor has of what he owns is the statement he receives from his broker,
If investors cannot rely upon their statements, they cannot safely invest in the stock



market. 1 would have thought that assuring safe investments would be the primary
purpose of the SEC.

I am not here to opine on whether Mr. Becker's patent conflict of interest
influenced the grossly inappropriate behavior of the SEC in the Madoff case or the
incorrect testimony of Ms, Schapiro on July 14, 2009. On the one hand, one could
admire Mr. Becker for advocating a position that was adverse to his own personal
interests. Clearly, by endorsing SIPC's illegal "cash in/cash out" methodology, Mr.
Becker was increasing the chances of his being sued by Mr. Picard. On the other hand,
Mr. Becker apparently considered that he had little risk of a clawback suit and I am
certain that Mr. Picard would not have sued Mr. Becker if he had realized he was suing
the SEC General Counsel. Indeed, Mr. Harbeck issued a statement recently admitting
that Mr. Picard did not know he had sued this David I. Becker.

Moreover, the SEC, under Mr, Becker's watch, has advocated a "constant dollar"
adjustment to the net investment calculation to mitigate the harshness of SIPC's position.
Just as there is no basis in law for SIPC's position, there is no basis in law for the SEC's
"constant dollar" proposal, And of course that proposal, if adopted, would certainly have
benefited Mr. Becker by reducing his clawback exposure.

In any event, the reason people are not permitted to participate in policy decisions
when they have a personal interest is to avoid their judgment being clouded. Clearly, in
this case, I can say with confidence that Mr. Becker's judgment was clouded. He
advocated a position which, as Congressman Garrett has stated, is a flat violation of the
law.

But I do want to impress upon you the devastation that the SEC's position has
caused to thousands of Madoff investors. It is impossible to explain to Madoff investors
who were victimized by the SEC's failure to shut Madoff down in 1992 how the SEC
could victimize them again by depriving them of the $500,000 in SIPC insurance which
the law guarantees them, based upon their last statements.

There is one way that Congress can rectify the damage that the SEC's unlawful
conduct has caused and that is to quickly enact Congressman Gatrett's H.R. 757, Every
Madoff investor is entitled to this relief. Every American who invests in the stock market
is entitled to this relief. Iask that you provide it.
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I write on behalf of approximately 350 investors in Bernard L. Madoff Investment
Securities, Inc. (“Madoff’). The revelation of the $64.8 billion Madoft Ponzi scheme has
done more to damage the wotld’s view of the American securities markets — and the SEC
— than any other event in history. We are living in a time when our government’s failure
to regulate the unmitigated greed of Wall Street has caused a global economic collapse.,

As aresult of the SEC’s stamp of approval on Madoff in 1992 and thereafter, tens
of thousands of innocent Americans have lost their lives® savings, The world is now
waiting to see if the American government deals responsibly with the victims of this
disaster. The victims are waiting as well. To date, the SEC and Congress have not
responded at all, while the Securities Investor Protection Corporation (“SIPC”) has
grossly misconstrued the Securities Investor Protection Act (“SIPA”) for the economic
benefit of Wall Street and to the extreme detriment of investors.

1 petsonally lost all of my savings in Madoff. The firm was recommended to me
by a friend in 2004 who showed me his brokerage statements which indicated that
Madoff went into the market five-six times a year and purchased a portfolio of Fortune
100 company stocks; held the stocks for about a month and then sold them and put the
funds in US Treasury securities, Madoff protected against market volatility by buying
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put and call options, The strategy looked safe and conservative. 1 told my friend the enly
risk was that Madoff was a fraud. My friend laughed and said that Madoff had an
impeccable reputation in the industry, had been Chairman of the NASDAQ, and that
firms who were jealous of his trading strategy had reported him to the SEC who had
investigated Madoff on several occasions and found him to be absolutely honest.
Naively, I thought there could be no better recommendation.

Whether the SEC’s placement of a stamp of approval on Madoff from 1992 o_n;
despite repeated clear indicia of gross impropriety, was the result of utter incompetence
or of something worse, the SEC must accept responsibility for the massive losses to
innocent people of their lives’ savings and assure that SIPC acts consistently with SIPA
to fulfill investors’ “legitimate expectations™ that the balances shown on their brokerage
statements belonged to them. In this letter, I ask that the SEC take the following actions:

1. The SEC should immediately intercede to require SIPC to fulfill its statutory
obligations to promptly pay all customer claims and {0 allow those claims at the amounts
required by SIPA, i.e., inclusive of “fictitious™ income since customers had a legitimate
expectation that the securities listed on their customer statements belonged to them. Four
months after Madoff’s confession, SIPC, to my knowledge, has paid only 15 claims.
This is a national disgrace.

2. The SEC should support a cost-of-living increase in SIPC insurance (fixed in
1978 at $500,000) to $1.6 million, This increased coverage should be available to
Madoff victims. Wall Street must be forced to police itself. If broker-dealers had to pay
the victims of Ponzi schemes, they would not sit by quietly and allow them to continue
with impunity. There were a number of Wall Street firms that announced, shortly after
December 11, 2008, that they were never fooled by Madoff. Yet, in the almost 30 years
of Madoff’s illegal operations, they never came forward. If they had to foot the bill for
the disaster, they would police their own industry.

3. The SEC should propose an amendment to the Bankruptey Code to prohibit

“claw back™ (preference and fraudulent conveyance) litigation against innocent
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customers of an SEC-regulated broker-dealer. These customers, and the financial
institutions that finance them, have a right to rely upon the balances shown on their
brokerage statements. To permit innocent victims to have money “clawed back” after

having already lost their lives’ savings is double victimization.

The SEC has an obligation to assure that SIPC fulfills its statutory
obligations to Madoff investors

The detailed, comprehensive reports delivered to the SEC by Harry Markopolos,
which accurately laid out Madofls scheme, are well known to you, I am sure. However,
long before Harry Markopolos wrote to the SEC, the SEC had closed down one of
Madoft’s early feeder funds. On November 17, 1992, the SEC had charged Frank J.
Avellino and Michael 8. Bienes with operating an unregistered investment company that
managed $441 million. Their business was closed down because they didn’t register the
promissory notes they gave their investors as securities. The SEC’s complaint charged
that the money collected from investors was turned over to an un-named broker-dealer
who managed the accounts at his own discretion, purportedly putting the investments into
listed stocks.

According to a December 1, 1992 article in the Wall Street Journal (“WSJ”),
“[n]one of the officials involved in the case would disclose the name of the broker-dealer
whose trading apparently produced results good enough to draw in such a large sum of
money.” However, again according to the WSJ, Martin Kuperberg, SEC Senior
Associate Regional Administrator in N'Y, “said that the returns appeared to have been
generated Jegitimately. “Right now, there’s nothing to indicate fraud,” he said, See
Exh. 1, Any reader of this statement would reasonably have assumed that Kuperberg

would not issue such a statement unless the SEC had investigated the un-named broker-

dealer.
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Although the SEC refused to disclose Madoff’s identity as the broker-dealer
servicing the accounts for Avelino and Bienes, Madoff’s identity was disclosed two
weeks later in a December 16, 1992 article in the WS

Who was the broker with the Midas touch? The SEC, which last month

went to court to shut down the operation, won’t say. . .. But the mystery

broker turns out to be none other than Bernard I.. Madoff — a highly

successful and controversial figure on Wall Street, but until now not

known as an ace money manager,

See Exh. 2.

Of course, we now know, as a result of Madoff’s March 12, 2009 plea, that he
started his Ponzi scheme in “at least as early as the 1980’s and that he never bought
stocks for his customers.' Yet, SEC official Kuperberg bad announced to the world that
there was “nothing to indicate fraud” on the part of Madoff. On what basis did
Kuperberg make that statement? If the SEC had simply demanded that Madoff produce
the documentary evidence of its money management for Avelino and Bienes in 1992, the
SEC would have discovered that Madoff never bought securities for his clients and his

Ponzi scheme would have been exposed and terminated at that time,

SIPC has violated its statutory obligations

The devastation caused by the Madoff Ponzi scheme could easily have stripped
200,000 people of their lives’ savings. The full demographics of Madoff’s victims are
unknown. Irving Picard, the SIPC Trustee, can cettainly provide to you the number of
active accounts Madoff had as of December 11, 2008, However, those accounts
consisted of (a) direct investors; (b) investors through partnerships or LL.C’s formed by

groups of family members or friends who, alone, could not meet Madoff’s minimum

! In the allocution that Mr. Madoff read in court on March 12, 2009, he stated that the
Ponzi scheme began in the early *90’s. However, in response to a question from Judge
Chin, Mr. Madoff acknowledged that the government’s Information was accurate. The
Information alleged that the Ponzi scheme began “af least as early as the 1980°s.”
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investment requirements; (c) investors through feeder funds, including IRA’s, 401-K’s,
and pension funds of which hundreds or thousands of company employees could have
been beneficiaries; (d) investors through feeder funds which drew on foreign investment
funds and foreign banks; and (e) charities, universities, and foundations, some of which

lost their entire endowment.

(a) SIPC has failed to promptly pay customers’ claims

The most immediate need for the SEC’s intervention is the utter failure of SIPC
and its trustee, Irving Picard, to provide immediate payment of SIPC insurance to the
MadofY investors. Many of these investors are elderly people who were entirely
dependent upon their Madoff investments for their daily expenses. When that funding
was cut off in December 2008, these people had literally no ability to buy food or pay for
shelter, Many have been forced into nursing homes; many have been forced to try to sell
their homes at fire-sale prices, simply so that they do not have to go on welfare.

Despite the catastrophic consequences for so many innocent Americans and
despite the fact that SIPC is statutorily mandated to “promptly satisfy all obligations of
the member to each of its customers,” 15 U.S.C. Section 78ftf-4(c), so far as I know
SIPC has, to date, paid SIPC insurance to only 15 investors — despite the fact that

thousands of investors have filed claims.

(b) SIPC has deliberately mis-interpreted “net equity”

SIPC insurance is $500,000 per account for securities and $100,000 per account
for cash ~ amounts that have not been changed since 1978 despite the fact that the cost of
living has tripled in that period. SIPC has charged broker-dealers a mere $150 per year
for SIPC insurance. Thus, firms like Goldman Sachs have paid $150 per year for the
privilege of printing on every trade confirmation that the customer’s account is insured

by $500,000 of SIPC insurance.
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Given the paltry fee that SIPC has charged brokers and dealers for this insurance
coverage, SIPC does not have sufficient funds to honor its contractual obligations to the
Madoff victims. Therefore, SIPC has decided to construe its insurance obligation in
such a way as to deprive the vast majority of Madoff investors of any coverage.

SIPC has done this by creating an entirely new — and insupportable — definition of
“net equity.” The SIPA trustee is required to “satisfy net equity claims of customers” of
the failed broker-dealer, 15 U.8.C. Section 78{ff(a)(1)(A)-(B). According to Mr. Picard,
a Madoff customer’s “net equity” is determined by taking the fotal amount the customer
has invested in Madoff and reducing that sum by the total amount the customer has
withdrawn from Madoff while entirely ignoring the appreciation in the customer’s
account over the 20-25 years the customer may have had his Madoff account.

Mr, Picard’s convenient definition is directly contrary to SIPA which
requires that the customer’s “net equity” be determined by taking the balance in the
customer’s account as of the customer’s last statement and reducing it by any funds
owed by the customer to the broker. See 15 U.S.C. Section 7811}(11). See also, In re
New Times Securities Services, Inc,, 371 F. 3d 68, 72 (2d Cir. 2004)(“Each customer’s
“net equity” is “the dollar amount of the account or accounts of a customer, to be
determined by calculating the sum which would have been owed by the debtor to such
customer il the debtor had liquidated, by sale or purchase on the filing date, all securities
positions of such customer” corrected for “any indebtedness of such customer to the
debtor on the filing date.”).

SIPC’s position is directly contradicted by a statement that SIPC’s general
counsel, Josephine Wang, gave to the press on December 16, 2008 wherein Ms. Wang
acknowledged that a Madoff customer is entitled to the securities in his account:

Based on a conversation with the SIPC general counsel, Josephine Wang,
if clients were presented statements and had reason to believe that the
securities were in fact owned, the SIPC will be required to buy these
securities in the open market to make the custorner whole up to $500K
each. So if Madoff clent number 1234 was given a statement showing
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that they owned 1000 GOOG shares, even if a transaction never took

place, the SIPC has to buy and replace the 1000 GOOG shares.
See Exh. 3.

If SIPC had acted in accordance with its general counsel’s statement that SIPC
would replace the shares in each Madoff customers’ account as of November 2008 up fo
$500,000, every Madoff customer would have received securities worth $500,000 or a
check for $500,000. That has not occurred because of Mr. Picard’s inventive definition
of “net equity.”

SIPC’s position is also ditectly contrary to the position it took in the 2002 Ponzi
scheme case, New Times Securities Services, Inc., where SIPC elected to provide
investors with substitute securities. There, SIPC recognized its obligation to allow “that
portion of the mutual fund investors’ claims that represent shares of such mutual funds
purchased by them through dividend reinvestment,” See¢ Exh, 4 hereto at 7, fn, 5;
emphasis added. Thus, the trustee in that case paid SIPC insurance based on the
customers’ final statements, which incladed dividend reinvestment, and thereby
fulfilled the customers’ legitimate expectations.

SIPC’s position is also inconsistent with the Internal Revenue Code and with Rev.
Proc. 2009-20, recently issued by IRS Commissioner Shulman, which expressly
recognizes the income earned by investors on their Madoff investments and the billions
of dollars of taxes that Madoff investors paid to the Internal Revenue Service on phantom
income over the last 20-30 years,

The practical effect of SIPC’s self-serving interpretation of “net equity” s that
SIPC will not pay any money to thousands of people who invested with Madoff in the
1980’s and 1990°s, whose accounts appreciated substantially and who, after retirement,
drew out funds annually to pay taxes on their “phantom” income (at short term capital
gains rates), to support themselves, and to satisfy the mandatory withdrawal obligations

of their IRA’s,

1076203.1




PHILLIPS NIZER.W.

Commissioner Mary Schapiro
April 2, 2009
Page 8

By ignoring the statute’s mandate to credit customets with the appreciated
balances in their accounts, SIPC does not have to assess its members for any additional
funds to compensate Madoff investors in accordance with SIPA’s requirements. At the
same time, of course, SIPC is destroying the legitimate expectations of Madoff’s
customers that the balances shown on their monthly statements represented their
assets, *

Surely, this is not the time in our history for SIPC to add to America’s disgrace by
further enriching Wall Street at the expense of Main Street. Surely, there is no more
essential means of re-building the world’s confidence in the American securities markets
than by recognizing a customer’s legitimate expectation that the balance on his monthly

statement belongs to him.

(¢) The SEC has the responsibility to challenge SIPC’s interpretation

The Supreme Court held that SIPA invests the SEC with plenary authority to
supervise SIPC. Securities Investor Protection Corporation v, Barbour, 421 U.8. 412,
417 (1975). As noted by the Second Circuit in the New Times case, Congress clearly
intended for the SEC to provide “substantial oversight” over the “conduct of the affairs of
SIPC.” SEC. H.R. Rep. NO. 91-1613, at 11-12 (1970), reprinted in 1970 U.S.C.C.AN.
5254, 5265. Indeed, the House Committee on [nterstate and Foreign Commerce
indicated that it “not only directs, but expects the Commission to use oversight in a

vigorous, but fair, manner.” Id, at 5266,

2 See, e.g., SIPC’s Series 500 Rules, 17 C.F.R. 300.500, which provide for the
classification of claims in accordance with the “legitimate expectations” of a customer
based upon the written transaction confirmations sent by the broker-dealer to the
customer. See also, 53 F.R. 10368, 1988 WL 263894, Rules of the Secutities Investor
Protection Corporation (March 31, 1988)(Commission order approving SIPC’s Series
500 Rules, agrecing with SIPC that rules will give full effect to the Congressional intent
to “satisfy the customers’ legitimate expectations,”(quoting S. Rep. No. 905-763 at 2.95"
Cong. 2d Sess. (April 25, 1978).
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In the New Times Securities case, the Second Circuit asked the SEC to submit an
amicus brief with respect to SIPC’s position that customers of a broker who operated a
Ponzi scheme and, like Madoff, never purchased securities, were entitled to only
$100,000 of SIPC insurance (instead of $500,000) since they had no securities in their
accounts, The customers whose claims were the subject of the appeal had received trade
confirmations indicating the purchase of investments in non-existent mutual funds,
Nevertheless, the SEC took a position adverse to SIPC and agreed with the
customers that they were entitled to $500,000 of SIPC insurance because they
legitimately expected that they owned securities, regardless of the fact that the
broker had never purchased the securities.

However, the SEC agreed with SIPC that, unlike the New Times customers whose
trade confirmations indicated the purchase of investments in real securities (whose claims
SIPC honored at the amount shown on their last statements), with respect to customers
who held non-existent securities in their accounts, the amount of their customer claims
should exclude any appreciated amounts. The rationale for this holding was that a
customer that purportedly owned non-existent securities could not have legitimately
expected any appreciation since the customer could not have verified any appreciated
amount. The Second Circuit noted:

As the SEC indicated in its brief, basing customer recoveries on “fictitious

amounts in the firm’s books and records would allow customers to recover

arbitrary amounts that necessarily have no relation to reality ... [and]

leaves the SIPC fund unacceptably exposed.”

371 F, 3d 68, 88 (2d Cir. 2004).

Of course, in Madoff, all of the customer confirmations indicated the ownership
of securities in Fortune 100 corporations and customers could easily check the purchase
and sale prices of these securities. Thus, the balances shown on customer statements bore

a direct relationship to the appreciation in their accounts through the purchase and sale of
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known securities. For this reason, the Madoff investors are entitled under SIPA to
customer claims in the amount shown as their balance as of November 2008, 3

SIPC and Trustee Picard have taken the position that no Madoff investor who has
taken more money out than he has put in (over the course of 20-30 years) is entitled to
any SIPC coverage, no matter how much his November 2008 statement indicated his
assets in Madoff were. Thus, SIPC is refusing to pay insurance to a huge number of
long-time Madoff investors whose November 2008 balances showed millions of dollars
in assets. Given the extreme devastation that Madoff victims are suffering, I ask
that you intercede with SIPC to assure that SIPC honors customer claims
immediately, It would only extend the calamity for innocent investors to have to wait

years for this issue to be resolved in their favor through the court system.

SIPC insurance should be increased to $1.6 million

In 1970, Senator Edward S. Muskie proclaimed, in urging the prompt enactment
of SIPA: "after this bill is enacted, no American will lose his savings through a brokerage
firm bankruptey."* SIPC insurance was fixed in 1978 at $500,000 and has never been
adjusted for the enormous cost of living increase in the past 30 years. If the insurance
were adjusted in accordance with the increase in the cost of living, investors would be
entitled to $1.6 million of SIPC insurance. It is in our national interest for this adjustment

to be made, effective so as to increase the insurance for Madoff investors.

3 In the New Times SIPC proceeding, 900 claims were filed of which 726 customers had
confirmations showing real securities that were never purchased and 174 customers had
confirmations showing fictitious securities that were never purchased. SIPC honored the
726 customers’ claims, crediting those customers with the appreciation shown in their
accounts. It was only the customers whose confirmations showed fictitious securities
whose claims were limited to the amounts they had invested.

4 Federal Broker Dealer Ins. Corp.: Hearing on 82388, 3988 and 3989 before the
Subcommittee on Securities of the Senate Com. on Banking and Currency, 95th Congress
Cog. 10(1970) at 147.
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Brokers and dealers are in the best position to police illegal securities operations,
It is absolutely preposterous that Goldman Sachs has paid a mere $150 a year for SIPC
insurance, If Wall Street firms were responsible for the losses of Ponzi scheme victims,
they would diligently police their industry and protect investors. As a matter of public
policy, this would be a crucial step in restoring confidence in the SEC and in the

American securities markets.

The SEC should advocate an amendment to the Bankruptcy Code
to prohibit clawbacks from innocent investors

Trustee Picard has announced that he intends to “claw back” pursuant to the
avoidance provisions of the Bankruptcy Code payments of income that were made by
Madoff to investors over the past six years. [nvestors withdrew income from their
accounts at Madoff to support themselves and their families, to pay short-term capital
gains taxes on their Madoff income, and to take the mandatory withdrawals from their
IRA accounts. |

It is totally inconsistent with the purposes and provisions of SIPA to sue innocent
investors who received payments from Madoff out of their accounts. I therefore
respectfully request that you put the SEC’s recommendation behind an amendment to the
Bankruptcy Code, which would provide as follows:

Notwithstanding the provisions of Sections 544, 547 and 548 of this title,

no action shall be brought by a SIPC trustee against any customer of an

SEC-regulated broker-dealer secking the recovery of assets in that

customer’s account, absent a showing that the customer participated in

some illegal transaction with the broker-dealer.

SIPA supersedes the Bankruptcy Code where the provisions of the Code are
inconsistent with SIPA. 15 U.S.C. § 78fff{b). The underlying purpose of SIPA is to
satisfy the “legitimate expectations” of customers of an SEC-regulated broker-dealer.

Such a customer has a legitimate expectation that the balance shown on his brokerage
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statement is his asset. Similarly, the bank from which he borrows money has a right to
rely upon the balance shown on the borrower’s brokerage statement when making
decisions with respect to credit.

The proposed amendment is, thus, absolutely essential in order to restore
confidence in the American securities markets. The lives of many long-time Madoff
investors are being destroyed by the fear that the meager funds they have left (from the
sale of their residences, their furniture, and their jewelry) will be taken away from them
by Trustee Picard as he claws back money they took out of Madoff over the years to pay
their taxes and to support themselves. No innocent investor should have to worty that, at
some point in the future, his assets could be “clawed back” by a bankruptcy trustee.

As a key figure in the Obama administration, I hope that you will accept .
responsibility fo work with the Madoff victims to correct the Trustee’s misinterpretation
of “net equity,” expedite the SIPC payments, and help restore America’s confidence that
the SEC can be an effective watchdog for the individual investor.

Thank you very much for your consideration of the issues raised in this letter. I
would very much appreciate the opportunity to meet with you and your staff to discuss
how the concerns of hundreds of Madoff investors can be resolved. [ have a number of
suggestions for ways that the SEC can prevent such catastrophes in the future. As time is

of the essence to many victims, I look forward to hearing from you as soon as possible,

Yours sincerely,

HDC:leb

cc: Irving Picard, Esq.
David Sheehan, Esq.
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SEC Breaks Up Investment Cbmpany That Paid Off Big but Didn't R‘egisfer
By Randall Smith, Staff Reporter [Wall Street Journal 12/1/92)

Two Florida accountants have returned $441 million to investors afier regulators charged them
with a huge sale of unregistered securities, their lawyer said.

The tivo accountants, Frank J. Avellino and Michael S. Bienes of Fort Lauderdale, promised, and
apparently delivered, annual returns of 13.5% to 20% to their investors. Their main office is ’
located in New York City.

However, in a complajnt filed Nov. 17 in federal Court in Manhattan, the Securities and
Bxchange Commission charged the two men with operating an unregistered investment company
because they didn't register as securities the promissory notes they gave their investors.

‘Investments in Stocks

The SEC complaint said the money collected from investors was turned over to an. unnamed

broker-dealer, who managed the accounts at his own discretion. One person familiar with the

. case said the broker put the money into listed stocks. The complaint said Messrs. Avellino and

Bienes kept the difference between the fixed interest they paid to investors and the returns
generated by the broket's investment decisions.

In an announcement, the law firm for the two accountants, Squadron, Ellenoff, Plesent & Lehrer,
said the partnership of Avellino & Bienes is dissolving and had returned all principal and interest
due its noteholders as of Nov. 16, Ira Lee Sorkin, a partner in the law firm, said the return was
completed Nov. 24, '

The SEC said the two men ended their 22-year-old accounting practice and began focusing
exclusively on their more-profitable investing business in 1984. Although 13.5% to 20% rates of
return are high by historical standards, they wouldn't have been impossible to aftain. For
example, from Jan. 1, 1984, to Oct. 31, 1992, the Vanguard Group stock index fund showed a
14.85% annual return, according to Morningstar Inc., a mutual fimd data service.

As of Oct, 30, the SEC said the two men had nine different trading accounts with the broker-
dealer with an equity value of $454 million. At the same time, they had issued notes totaling,
$441 million cither through new sales to investors ot the rollover of interest payments.

Martin Kuperberg, SEC senior associate regional administrator in New20York, said, "The
investing public must get the protection afforded by the federal securitics laws, such as a
prospectus, certified reports, and fidelity bonds." However, Mr. Sorkin said his clients didn't
know they were subject to such requirements.

'Nothing to Indicate Fraud'

None of the officials involved in the case would disclose the name of the broker-dealer whose
trading apparently produced resulis good enough to draw in such a large sum' of money.
However, Mr. Kuperberg said that the returns appeared to have been generated legitimately
“Right now, there's nothing to indicate fraud," he said.




Neither Mr. Avellino nor Mr. Bienes, both 56 yearé old, were available to comment, according to
their New York office. Mr. Sorkin characterized the sales of unregistered securities as "technical

violations."

The investors' money was ordered returned by federal judge Kenneth Conboy, who named New
York attorney Lee Richards as trustee. Mr. Richards, In turn, has hired the accounting firm of
Price Water-house & Co. to audit the partnership's financial records.
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The Wall Street Journal
December 16, 1992

Wal[ Street Mystery Features a Big Board Rival
By RANDALL SMITH

This article was published in the Dec. 16, 1992, edition of The Wall
Street Journal, .

Here's a tantalizing. Wall Street mystery:

The Securities and Exchange Commission recently eracked down on one of thie largest-
ever sales of unregistered securities. Investors had poured $440 million into investment
pools raised by two Florida accountants, who for more than a decade took in money
without telling the SEC or making required financial disclosures to investors.

The pair had promised investors hard-to-believe annual returns of 13.5% to 20% -- to be
obtained by turning the money over to be managed by an unnamed broker.

Regulators feared it all might be just a huge scam. "We went into this thinking it could be
amajor catastrophe,” says Richard Walker, the SEC's New Yerk regional administrator,

. But when a court-appointed trustee went in, the money was all there. Indeed, the mystery
money manager was beating the promised returns by such a wide margin that the two
accountants ditched their accounting business in 1984 to concentrate on their more
Iucrative investing sideline. ‘

Who was the broker with the Midas touch? The SEC, which last month went to court to
shut down the operation, won't say. Neither will the lawyer for the two accountants,
Frank J. Avellino and Michael S, Bienes of Fort Lauderdale,

But the mystefy broker turns out to be none other than Bernard L. Madoff - a highly
successfuul and controversial figure on Wall Street, but until now not known as an ace
money manager.

Mr. Madoff is one of the masters of the off-exchange "third market" and the bane of the
New York Stock Exchange. He has built a highly profitable securities firm, Bernard L.
Madoff Investment Securities, which siphoris a huge volume of stock trades away from
the Big Board. The $740 million average daily volume of trades executed electronically
by the Madoff firm off the exchange equals 9% of the New York exchange's.

Mz, Madoff's firm can execute trades so quicékly and cheaply that it actually pays other

brokerage firms a penny a share to execute their customers' orders, profiting from the
spread between bid and asked prices that most stocks trade for.

1076106.1




In an interview, the 54-year-old Mr. Madoff says he didn't know the money he was
managmg had been raised illegally. And he insists the returns were really nothing special,
given that the Standard & Poor's 500-stock index generated an average annual return of
16.3% between November 1982 and November 1992, "I would be surprised if anybody
thought that matching the S&P over 10 years was anything outstanding,” he says.

In fact, most investors would have been delighted to be promised such returns in advance,
as the accountants' investors were. That's especially true since the majority of money
managers actnally trailed the S&P 500 during the 1980s.

The best evidence that the returns were very attractive: the size of the pools mushroomed
by word-of-mouth, without any big marketing effort by the Avellino & Bienes artnership.
The number of investors eventually grew to 3,200 in nine accounts with the Madoff firm,
"They took in nearly a half a billion dollars in customer money totally outside the system
that we can monitor and regulate," says the SEC's Mr. Walker, "That's pretty
frightening."

An SEC civil complaint filed in New York federal court Nov. 17 charged that Messrs,
Avellino and Bienes "have operated A&B as an unregistered investment company and
have engaged in the unlawful sale of unregistered securities,” and ordered the money
returned to investors by a court-appointed trustee, New York attorney Lee Richards.

The two 56-year-old accountants declined to comment. Their attorney, Ira Lee Sorkin,
siys they didn't know that the notes they had issued to their clients should have been
registered with the SEC, and he says that investors got their money back and haven't
complained.

If the notes had been registered, they would have had to include a description of how the
money was being invested, and by whom. In addition, Avellino & Bienes would have had
to send investors annual reports and financial statements.

But how did Mr. Madoff rack up his big investrnent returns? Barly investors in the late
1970s were told - and Mr. Madoff confirms -- that their money was being used to engage
in so-called convertible arbitrage in securities of such companics as Occidental Petroleum
Corp., Limited Stores Inc. and Continental Corp. Promised annual returns in this period,
ong investor said, were 18% to 20%. In such a strategy, an investor buys a company's
preferred sfock or bonds that pay high dividends and are convertible into the company's
common stock; the investor simultaneously sells borrowed common stock of the same
company in a "short sale" to hedge against a stock-price decline,

The investor earns the spread between the higher dividend paid on the convertible
securities and the lower dividend on the common stock, plus interest from investing the
proceeds of the stock short sale. Using borrowed money, or leverage to magnify returns,
an investor can reap double-digit returns. But the strategy cames big risks if interest rates
rise and stock prices go down.,
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Mr, Madoff said his investment strategy changed around 1982, when his firm began
using a greater vatiety of strategies tied to the stock market, including the use of stock-
index futures and "market-neutral” arbitrage, which can involve buying and selling
different stocks in an industry group.

Mr. Madoff said, "The basic strategy was to be long a broad-based portfolio of S&P
securities and hedged with derivatives," such as futures and options, Such a strategy, he
said, allowed the investors "to participate in an upward market move while having
limited downside risk." For example, he said, the Madoff fitm made money when the
stock market crashed in 1987 by owning stock-market index puts, which rose in value as
the market declined.

Tn the mid-1980s, one investor says, the limited reports that Avellino & Bienes sent to
investors changed, and investors stopped being told in which securities their money was
invested, The interest rate on some new notes sold by the accountants was also lowered to
16% or less. One investor who complained about the vaguer reports and lower returns
was told that if he didn't like them, he could withdraw his investment. He chose to
remain.

Perhaps the biggest question is how the investment pools could promise to pay high
interest rates on a steady annual basis, even though annual returns on stocks fluctuate
drastically. In 1984 and 1991, for example, the stock market delivered a negative return,
even after counting dividends. Yet Avellino & Bienes - and Mr. Madoff -- maintained
their double-digit returns.

The answer could be that Mr, Madoff's use of futures and options helped cushion the
returns against the market's ups and downs. Mr. Madoff says he made up for the cost of
the hedges -- which could have caused him to trail the stock market's returns - with
stock-picking and market timing,

Certainly, the investment pools' returns were less astounding by the standards of the early
1980s, when short-term interest rates briefly topped 20%. But the anvual returis on
Treasury bills hit a peak of 14.7% in 1981, and remained vnder 12% in the three other
years that bills had double-digit returns, 1979-82, before falling later in the ‘80s.

One person familiar with the Avellino & Bienes case speculated that having the assets of
the investment pools under management may have helped Mr. Madoff's firm by giving
him an inventory of securities that could help him to exccute other trades for his firm.
Not true, said Mr. Madoff: "One thing has nothing to do with another.”

As the investment pools swelled, two other accountants, Steven Mendelow of New York
City and Edward Glantz of Lake Worth, Fla., started their own pool, Telfran Ltd., to
invest in Avellino & Bienes notes. Telfran by itself sold $89.6¢ million in unregistered
notes, a separate SEC civil lawsuit charges. The two men, also represented by Mr.
Sorkin, declined to comment. The SEC said Telfran made money by investing in
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Avellino & Bienes notes paying 15% to 19% annually, while paying Telfran investors
lower rates,

All the while, Mr. Madoff was scoring investment returns that comfortably exceeded the
hefty returns Avellino & Bienes was promising its noteholders. That excess return
generated big profits for the two accountants, the SEC suit indicates. The SEC has asked
that those profits be returned as "unjust enrichment," a dernand Mr, Sorkin calls "totally
unwarranted." For his part, Mr. Madoff says he charged the investment pools only what
he described as standard brokerage commissions. He termed turnover in the accounts "not
very active," almost nil in some years.
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SIPC's Role In Madoff-Of-All-Scams Could Save The Stock Market
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Could the Bernard Madoif fraud actually help the
stock markat?

The SIPC came oul with a statement last night
indicating that they witl be invelved in the Madoff
situation. The SIPC maintalns a speclal reserve
fund authorlzed by Congress to halp investors at
falled brokerage firms, The SIPG reserves are
avallable to saflsfy the remaining olalms of each
customer up 1 & maximum of $500,000, including
a maximum of $100,000 for cash.

It seeras lkely that most, If not all, of the
statements Bermard Madoff dallvered to clisnts were entirely. bogus, Based on the
SIPC mandate, it could be in the realm of possibility that the SIPC has fo buy
securities 1o replace those that were faked on staterments delivered to Madoff
cllents.

Based on a conversafions with the SIPC general counsel Josephine Wang, if
clisnts were presented statementa and had reason to belleva that the securities
were [n fact owned, the SIPC will be required to buy these securiffes in the open
markat to make the customer whola up to $500K each. 8o If Maddof cllent
number 1234 was glven a siatement showing that they cwned 1000 GOOG
sharas, even if a fransaction never tock place, the SIPC has ‘o buy and replaca
the 1000 GOOG sharés.

Imaging $50C billion in net buying fo the stock market, on behalf of the SIPC, to
reptace clienf's stacks that were nevar bought? While this lkely won't happen fo
this extent, it Is In the rezlm of pogsitility,
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Ms, Wang indicated to us that the SIPC has a budget of just $1.8 billion and a few
credit ines worth $2 billlon fotsl, While StPC Is a non-profit organization, they
have indicatad to us that they wiil try 1o make as many pecpie as whole as
possible. They clalm to be free from any confiicts of interest, even If the amount
needed would estipse their budget. When asked if the Madoff claims came in at’
$5 billlon what would be done, Ms. Wang Indicated to us that they couid look to
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There are many guestions that ave still unanswered oh the massive Bemie Madoff
ponzi scheme, but it would be fronic If the biggest scam in history, that has hurt so
many people, tumed out to be a slight posiive to the market, Our prayers are with
all of those who have lost monay having faith in Madoff and the system that has
failed us,
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it Is absolutely essential that we clariy Ms. Wang's position and then find out wheo
Ms. Wang has {¢ account fo. For those who do net rezllze it, the SEG sanctioned
Madoff several imes and thus failed o protect the investors against fraud, The
tax laws only go back & years.

Josephine Wang
Ronnte Sus Ambraelio on Mar 26, 2005 03.41 AR

I is my understanding that Ms, Wang is now denying the fact "if cllents were
presented slatements and had reason to believe that the securities were in fact
awned, the SIPC will be required o buy thesa securities in the open market (o
maka the customer whole up o $500K each. So if Maddof cllent nurmber 1234
was given & statement showing that they owned 1000 GOOG shares, even if a transaction never took place, the SIPC has 1o buy and
replace the 1000 GOOG shares." Can the author of the article clarlfy this confusion for more than 8000 Investors who received SIPC clalm
forms? Please sead o info@bernardmadoffyiciinis.org ‘
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assets, sall them and divide amoungst the people let out in the cold, 1 reallze that psople were taken by him, but also, they wers a litile
gready. Something 160 good to be frue usually (s,
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Madoff and SIFC
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The purpese of the SIPC is to protect Investors who have been damaged due b0 a brokerage failure...NOT fraud, Sadly, the SIPC Is not
deslgned for this sliuation. These iosses are from thefi, not from a brokerage faliure, There are tax laws designed o allow write-off for
nearly every dollar lost due to theit. This wouid ulfimatsly be more valuable to Investors than getling a potenital $600,000 back (whenaver
that may or may ot happen) versis muiti-miliion dollar losses.
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S i od February 17, 2000, the United Statcs Secuﬁtws d Beliangs " %

Coinmxssmn (“SEC”) filed a Complamt (the' “SHC Complamt") in the United States DlStﬂCt Court

%;%é ‘- .for the Bastorn Dnstrxct of New York (the “District Court“) against William Goren (* Goren"), New :

AT oo Age Financial Services, Tnc. (“Naw Age") and New Times Seeurities Sctviccs Inc. (“NTSSI") The
: ,.“ SEC Complamt a}leges that Goren conducted a long-running “ponzt“ scheme, defrauding hundreds
' ‘bf investors and causmg investor Iosses curcently estimated by the SBC at $32.7 wmiltion. NTSSI

was named as a relief dcfendant in the SEC acuon, inter alia, because of its receipt of transfers from

_the New Age “ponz " schetme account at l‘leet Bank of not lcss than $1,243,000 in 1998 and |

: $340 000 in 1999 On March g, 2001, Goren, who had pled gu:fty to his crumnal conduct, was

PaghE v
. %’m o o entenccdte apnsontenn of 87 months for his role in thc “ponz " scheme.
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Ty - By apphcatien, dated May 16, 2000,. to the District Court, the Secuntws ,

3, .'By motion, dated November 6, 2000, the 'I‘ruqtee sougiit ‘-'an order o

'ﬁvely,consohdatmg the N'I‘SSI and New Age estates. The Distrlct 'Cuurt b‘gequenuy;-.' )
daﬁbh miotion, .
ﬁ?" éﬁtin he -

: ,that the customers of NTSSI were in need of the protection ¢ afforded by the Securuies Invcstor Lot

NTSSE ‘were tfansferrcd to this Court; (i) NTSSI wa§ placed into hquid:altwni and (xii) Jamﬁ Wi N
Giddens; Esq. of Hughcm Hubbard & Reed LEP was appointed as Tru%ee for the hqiiidatmu of




&ﬁ]s jiclatioie Order, fot pmpot;es of determ;mng cusi;bii;lér"~" ‘

fi ‘es N’I‘SSI and New Ag@ for claxmq arising afftet Ajril i9; .

to his Trustes, NTSSI became an SEC registered broker-dealer and
bt 1 consohdated enutles are referred to herein collectively as the “Debtor :
S 5, | Simon and Helga Noveck mlde i1 Flushing, Queculs, Nev;' Yok, Sithon -
o -NOVch i$ 80 years old, in extremely poor hiealth, and disabled.! Both Simon Noveck and Helga
Noveck ate retired, Aﬂcr coming to.the Umted States after World War 11, Simon and Helga both.-
‘ woriced living moriestly, and Simon Novsck ultimately managed to start his own sroall busmesq
' ‘;:' o designmg, ccnstructmg, and assembling parts for printing pmsv, machines for use by DEWSpaApErs.

' 6.' Aﬁer thelr youngest son grauuatcd college, the Novecks ﬁnally were able to
bcgin to save some money. Having been introduced to Wlllxam Goren by Adriane Brrg of WABC,

who eridorsed and touted investing with Goren, the Novecks began mvestmg wuh Goren in

Septmnber 1998.. The ‘Novecks advised Gorer, consistent with the andnrsement of Goren by
. 5 ”Adnane Berg (upon thch they relied), that they wanted to invest in the safest and- most .
L . gonservative investment availablc. The.y informed Goren of their persoual circumstances; Gorfm

| know thiat the Novecks wero Holocaust survivoss, whose life savings wete the result of years of

' boritst; hatd work, and that such savings were needed for the Novecks® retirement. Goxen placed

! eyerai erauons Simon Noveck underwent 2 hemlpelvectomy when kis youngest
‘uid. {Simon Ndveck today is in most fragile hea!th and i8 only able to watk with

£




taxned ﬁ pncé pef share of $l 00. The Noveceks’ mvesﬁnen‘(s Were xii fe

o ﬁr aiit)ut the foiiong daieé‘ e b
-,-::"'; SN N mm_._mﬂ& The Novecks mvesied $120,000 to'pureﬁas'é- fﬁﬁswﬁ'z

.‘.‘

shares of the NASMMF, :
- L -9, December8, 1998, The Novecks invested $80 000 to purchase 80, 000 s‘uhres SRy
. of the NASMMF. e

10, Japuary 25, 1999 The Novecks invested $67,696.07 to purchasé 67,696.07 p L

shares of itie NASMME.
11.  Pebmary4, 1999, The Novecks invested $32,363.93.t0 purchaée. 32,303;93 '

" shares of tho NASMMF?
12, . As mdlcated on the Novecks’ New Times Scourities Corporation statements,

relovant copies of which were supphed in support of thejr Claim and which ato annexed as Ex}ﬁbit.

. C hexeto, dividends on, shares of NASMMEF were automaticaily invested in addltmnal shares of

NASMME. As reflected in the last brokerage statement received by the Novecks, gs of December ;:*

31, 1999, the Novecks owned 321,010,08. shares of NASMMEF, including 21 010.08 sbares

urchased through dividend remv estment.

o

e wypansferred” $26,379.30 to 2 NTSSI abuouut held b tha

-'* On Aiprxl 1, 1999 Goren
g or the purchase of certain stocks. On or abeut April 15, 1999, Cigreh ‘transferre ,
$25;379 93 inck 16 fhid Novecks' New Age Securities Corporation accout. Tiw Nuvecks alsb paid B
f’ hfpo eddividends received in 1998 on their mvastmenlm e U

4
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chsaliawance of the balance of the clalm (921, 610 08 ), representing the value of shares aequired

| - '."by the Novecks tIuough divxdcnd reinvestment. Notwithstandm-.g.- the aHowance of the Claim to
K . .{Hé extent of $300,000.00, the Novecks were advised pursuant to the Notxce that the Trustee will
- 'pay the claim only to the extent of $100,000. As explained in the Notice, the difference between.
" the portiou of the Claim allowed and the amount iindertaken to be paid by the Truqlcc ig based upon
: the applmauon by the T‘rustee to the Claim of the payment imitation f‘uuud in 15 US.C. § T8fE-

OBIECTIONS

‘

o 3(&)(1) Stich. section, whtich applies only to a claim “for cash,” limits the payment obhgatmn of the

77 Trustees io $100,000.

14.  The Novecks object to the Nbtice to ﬂﬁ extent that it chatracterizes. the Claxm '

'as one “for cash” rather than “for securities” and, baqed upon such characterization,, app]ieS e ]
- '$1-00,UQU statqto:y lindit to the Trustee’s payment obligation in respect of the Claim,' Upoh
"!;haiﬁétéi(‘izatioﬁ of the Novecks;’ cleim as one “for securities,” the $500,000 statutory Iitfiit .W(.iidd
i . be applicablé dnd the Trustee would therefore be obligate& to satisfy the full amount of th:'a'l\iﬁ'vecksi

cllaimfis U.S.C. § 781ff-3(a). The Novecks also object to the disallowance of thﬁt ﬁorﬁdﬁ of theit

claitn having a value of $21,010.08, representing shares of NASMMF purchaqed by t!iem fhrough

dtvidend rcmvesimcnt
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i hid st e

T by'E .ar,pﬁf«_’:hasé on-thé fillig date, all securities pos-itiéns'of sl -¢\fé'tbxqé OIS
N.avécké"net equity ag of the Fcbruary i’?;

shares of NASPM havi’néﬁ?f B

5 .‘: R
N1 dstablishod by theNovecks” account staterments, the
gihgt " filing date was $321,010.08 based upon ownership of 321,010.08
value of $1.00 per share, See Exl}ibif Chereto.

16, - Afterreceipt of a staternent of claim, SIPA requires that d trustee promptly

discharge “all obligations of the debtor to 3 customer rejating to, or net equity claims based upbn, a

‘secarities or cash, by delivery of sequrities or the making of payments to or for the account of such

“ customer.” 15 US.C. § 78E:2(0).

>
i’

17.  SIPA defines f‘smuﬂty".bl'oadly. (5 US.C. § 7RUI(14). Ttis not disputed by N

: '. ‘ the Trustee or SIPC that the statutoty definition of a security covers shares of a oncy market fund? K }

3 The Trustee has determined that the Noyecks. were customers of the Debtor for the

- pugposes of SIPA and accordingly such stgtug is not at 1ssue. “Customer™ is statutorily defined as -
“iny person (includitig any pesson with-whem the debtor deals as principal or agent) 'who has-a
olitm on accomit of securities teceived, acquitkd, or held by the debtor In the ordinary cotuse of its.

erson for safekecping,

business ds a broker or dealex from ot for the securities accounts of such p
{laterat security, orfor .

+ with & view to sale, to cover consummated sales, pursuant to purchases, as co
liag a claith against the  /

" jusposes of effocting transfér. The torm customer includes ay person who 1
'+ . debtot arising out of sales of conversions of guch securities, and any person who has deposited cashi-
tes...” 15 U.S.C. § 78U1(7). s

. Giithithe debtor for the purpose of purchasing securities... _
' acknowledged by SIPC to be séctrities it .

'Sfiares of inoncy market funds have been
11 fitotection of the statute. As stated by SIPC:

ittt - Qhired of money markel fundls, although often thought of by
%, -Jnyestors as cash, are in fact securifies when such funds are orpanized - .
*ipg mutial funds, When held by a STPC member in @ customer's & e
sediirlties account, such fund ghares ate as protected as aby otthedf’ +..;
dhvered-becurlty. AT R

: How SIPC Protects You,” at page 7.
B 6
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hig’
" fuliic “iaﬁfﬁﬁas‘ed% ough dividehd reinvestment.

Cleoin, a8 cash claims based upon the fictitious nature of NASMMF. In conttast to its classxﬁcaﬁon ‘ R

of NASMIMF claims a8 “cash claims,” net equuy claims which have been asserted by customers’ Qf

the Debtor based upon account statements showing holdings of mutuat funds havmg names

“conforming to, similar to. o close to actual funds, ave being trca;ed. by the Trustee as claims for

. securities.’ Thus, in classifying claims as elther “for cash” or “for gecurities” the Trustee is making

a critical dlst:mctnon between sham transactions involving sham securities — i.e., the ' fictlonal" :

, NAS_MMF sh'ares of -which never extsted (but which are funglblc with hundreds of other money

markets) — and sham fransactions mvolvmg the purported purchases of mutual furids denommated, |

-,
W
T

oL M
ﬂq.‘."’
L

‘on account gtatements with names of actual funds or mudnal funds with naries ﬁimllm or close to '

putial funds which may be quoted in the newspapet, in which neither. investors ror the Debtor eyer
agquired an interest, The Novccks like theé other victims of Goren, do not dispitte the Trustee's
conclusion that the NASMMF was never actuaﬂy orgamized as a money market fund, Howaver,

at the same trme, fhe Trustee does not dispute that the Novecks were entlrely mnoeeﬂt of any.

cilpability in connection with their purchase of shares of the NAoMMI arid eoncedes that tha

Novecks bad no knowledge or suspicion of the non-existence of thie NASMMF which wag

confirmed to the Novecks and shown on their staterpents as legmm ate mohey indirket fund.

19.  Although the Trustee has 1dent1ﬁed the fictitious naturk of the NASMMF as

determfnative of the classification of the Novecks's claim as one “for cash’ fnr the purposes of

appﬁééﬁon&of 15US.C. §78ﬁf—3 (a)(1), it has nat specified any authorlty fm rellance on fhis factqr.

. 5"y 3 coisequence of the characterization of the clatins of mutual fund tvestors as ulalms

- for 's-eclm‘lies, the Trustee has undertaken to pay such cJaims to the exterit of the $500,000 statutory .

: Tn addition, wheread the Trustee has di disallowed that poitiort of the claims of NAS

n
- inwnioﬁs t‘ resehtIﬁg shares of NASMMF purchased through dividénd r reinvesiment, the Trustee

drhon of the mutual fund investors’ claims that represent 8 ghares of ‘such mutual

2

7




,that "Whe:re the Debtor held cash in an account for a customer,

' conﬁrmatton to the customer that tbe securities in question |

account statcments,

. rém{r'cstment In characterizing the Claim as one for ¢

i
!

g RN

El 00

- Where ‘che Debtor held cash in an account for a customer, the
custémer has a “claim for cash,” notwithstanding the faot that the

: gustonder has o
- the Debtor has sent written confirmation to the cuslomer that the

securities in question have been purchased or sold to the customer s
account.

17 C.ER. § 300. SOle)(l) (emphasis supplied).
; 21. Rule 502 —*“Claim for Securities,” it the cotollaty of Rule 501 and provides' '

the customer has a ‘claim for
SBcurities with resp;:ct to any authorized securtities purchase: (i) if the Dubtor has sent a wiitten
\ave been purchased for or gold to the .

customer C; account[] 17 CE.R. § 300.502.

22. Accordingly, the Sexits 50
onfirmation of that puschase or sale, rather than the -

0 Rules direct that where a customer has authorized -

a purchase of securities, it is the sending of a ¢
ekecution of a trade, that determines whether the custornec’s net equity claim is for cash or
des the Trustee's determination that the Novecks authorized

secuntxcs Here, the Notice inclu
d that the Novecks received,

purchasas of the NASMME for their account, Moreover, it is not dispute

eir mmal purchase of shares, and, it the form of monthly or regulat

wrlttcn couﬁrmanon of th
purchases by means of dividend

jeceived confirmation of subsequent

'pﬁrpose and effect ofthe Series 500 Rules, L.e., to bind the investor to and to allow the mvestor 'y

pon, vmtten confirmation of his securities transactions. By apparently, rclymg bt the:* '

etWeeﬁ  fictitious money market fiind and the fictitious putchase of sllarcs of 3 moﬂey:

the basis for the casb/securitics dctmﬂxﬁahon; theh -

a'

a dxstmctlon w1thout gubstance) as

rdered securities purchased for the account, unless: (1) .

ash, the Trustee disregards the apparént s




reptmted in [1978] U.S. Code Cong, & Admin. News 764, 765. Itis, in fact, absurd to suggest thgt;

tlns pI‘Océedm§ by the dlsparate impact on the claims of similatly-positioned customers of fhe .

'Debtor : In contrast to the NASI\;JMF clgimants, the Trustee apparently has determined that:

customers of the Debtor who entrusted funds to the Debtor for the purchase of shares of mutual
funds w1th names (as denommated on customers' statements) similar or close (o mutual funds which
may be quoted in the newspaper, but whase transactions were never effected, will have their claims
treated as claims for securities even though they never had any actual interest in the securities shown
on their account statements. As a result, the Trustee is apparently allowing as valid customer claims
ugor securitics” claims of customers who purchased shares of other non-existent mutval funds, while

at the same time denying as valid customer claims “for securities” claims such as that of the

Noveiks for the purchase of shares of the NASMMF'. There is nothing in the Series 500 Rules that

'sugggsts this result.
24.  Moreover, the radically disparate and inequitable treatment of the NASMME
tors on the oné hand, and the mutual fund {uvestors, on the other, results in undue and

mves
unsemhly consequencc given to the capricious and criminally motivated conduct of Goren rather

than to any criterion reflected in the Series 500 Rules or pertaining either to customer conduct,
1osses or expectatzons This disparate treatment is not, however, either required or contemplated

by SIP.A Such disparate treatment flies in the face of the expressed Congtessional intent for SIPA

. {o sahsfy customers’ legitimate expectations. See S. Rep. No. 763, 95th Cong. 2d Sess, 2 (1978),

éo’ gress, in passmg SIPA, intended for the scope of protection afforded fo the investing publilé
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" the mutual find

. investors, thé NASMMEF investors, including the Novecks, received confirmations of their purchases

vmtdﬁs,~ 1o Securities were ever actually purchased.

'..a'nd' mbnthly statéments showing their security positions. Like the mutual fund investors, the
NASMMF jnvestors, including the Novecks, had no basis to question the representations made to
them that securities had been purchased for their account and were being held for them by the

*»Debor. In&eed, the “legitimate expectations™ of the NASMMF investors, including the Novecks,

?rc indi:stiflguishablc in every respect from those of the mutual funds investors.
26.  The equities ib favor of treating the NASMMF investors no fess favorably

 than the mutual fund investors are compelling. Like other NASMME investors, tbe Novcéks chose

‘to purchase money market shares believing that such investment was the most conservative

available. Tt is respectfully eubmitted that to allow a small group of victims 10 bear crushing

.. financial loss, while others with indistinguisbable claims and expectations receive full statutory

protection, s upcouscionable. The inequitably disparate treatment reflected by the Trustee’s

t determination of their claims is not mandated by STPA or the rules promulgated thereunder.

46 The inequity of the Trustee's approach to char :
pistes’s, appatent willingness to overlook discrepancies in the names of mutual funds (soine
wﬁﬁ@iﬁaﬁf@aﬁy,leﬁsfed and others with fictitious narnes), or prictib information with It

7 HhiERAsEs o oertaifl mivtus} funds, appearing . certain investors: aid
o éﬁéﬁfﬁ&gfé’aﬁgm?ﬁ such claims as securities claims, As arbitrars nfair as it wou | be 1o det
SIAAL et ely peciibe (ytén was less than meticulous in accurately identifying tg ] aiﬁﬂﬁiﬁﬁ

égﬁﬁ%”épr&éented fiad boen purchased by an investor, it is equally arbitaty uhc

R

NASMMI investors for having been duped into putchasing s it 20
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New York, New York 10017
{212) 685-7600 '
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EXHIBIT B



May 1, 2009

David Becker, Esq.

General Counsel and Senior Policy Director
11.S. Securities and Exchange Commission
100 F Street, NE

Washington, D.C. 20549

Re: Madoff Securities SIPA Proceeding
Dear Mr. Becker;

We write on behalf of customers of Bernard L. Madoff Investment
Securities LLC (“Madoff Securities” or “Madoff”), a debtor in a proceeding under
the Securities Investor Protection Act (“SIPA™), to respectfully request that the
Securities and Exchange Commission (“SEC”) exercise its plenary authority to
supervise the Securities Investor Protection Corporation (“SIPC”) with respect to
one of the most important and central issues in the Madoff SIPC proceeding: the
calculation of customers’ net equity claims.®

SIPA states that a customer’s net equity claim is the value of the
“securities positions” in her account as of the filing date of the SIPA liquidation,
less any amount the customer owes the debtor as of that date. In this case, the
Madoff Trustee (the “Trustee™) has taken a contrary position. He contends that
the customers’ net equity claims are to be determined by netting the total deposits
against total withdrawals in their accounts since inception, As explained in this
letter, while such a “cash in, cash out” valuation methodology can be appropriate
in circumstances where the securities the broker-dealer had purportedly purchased
were “fictitious” (i.e., non-existent securities that could never be purchased), it is
entirely improper in circumstances where the securities purportedly purchased
were “‘real” (i.e., actual securities that exist and could have been purchased). In
taking this “cash in, cash out” netting position in the Madoff case — which
involved purported purchases of “real” securities — the Trustee is advocating an
approach that is contrary to (1) the statutory definition of “net equity” in SIPA,
(2) the legislative history and intent of SIPA, (3) SIPC precedent, and (4) the
leading Second Circuit authority on this issue,

In addition to being wrong as a matter of law, the Trustee’s position raises
significant policy questions, Not only would it impair the claims of thousands of
Madoff Securities customers, it would also radically alter the perception of
securities investors everywhere as to what SIPC protection means, The

' As the Supreme Court stated in Securities Investor Protection Corporation v. Barbour,
SIPA invests the SEC with “*plenary authority’ to supervise the SIPC.” 421 U.8. 412, 417 (1973)
(citing SIPA's legislative history); see also In re New Times Sec. Servs., Inc., 371 F.3d 68, 77 (24
Cir, 2004) (citing STPA’s legislative history and other case law evidencing the SEC’s “substantial®
oversight authority with respect to SIPC),
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consequence of such a changed perception would be to further erode investor
confidence at a time when the securities industry and markets can least afford it.

Finally, given the July 2, 2009 bar date in this case, as well as the fact that
many Madoff customers are currently in the process of considering or entering
into settlements (with accompanying releases) with the Trustee based on the
Trustee’s incorrect statement of the law, this is an extremely time sensitive matter,
Inaction on this issue will likely result in irreparable injury to hundreds, if not
thousands, of customers,

1. The Trustee’s View of “Net Equity” Is Directly At Odds with SIPA

SIPA defines a customer’s net equity claim as the value of the customer’s
“securities positions” in her account, less any amount the customer owes the
debtor, as of the date of the filing of the SIPA liquidation:

“The term “net equity’ means the dollar amount of the
account or accounts of a customer, to be determined by —

(A) calculating the sum which would have been owed by
the debtor fo such customer if the debtor had liquidated, by
sale or purchase on the filing date, all securities positions of
such customer . . .; minus

(B) any indebtedness of such customer to the debtor on the
filing date , . "

15 U.S.C. § 7811(11), see also In re Adler Coleman Clearing Corp., 247 B.R. 51,
62 n,2 (Bankr, S.D.N.Y. 1999) (““Net equity’ is calculated as the difference
between what the debtor owes the customer and what the customer owes the
debtor on the date the SIPA proceeding is filed.”); Madoff Securities SIPC
Customer Claim Form (defining the customer’s claim in terms of the cash and/or
securities Madoff Securities owed to the customer and the cash and/or securities
the customer owed to Madoff Securities as of December 11, 2008).

This statutory definition is clear and easily applied to the Madoff
Securities liquidation. The typical Madoff customer received written trade
confirmations, as well as detailed monthly account statements, reflecting the

* The “indebtedness” of the customer to the debtor refers to cash or securities owed to
the debtor, which is most often in the context of a customer having borrowed from the debtor on
margin. See, e.g., HL.R. Rep. No. 95-746, at 21 (1977) (describing customers owing cash or
securities to the stockbroker as “margin customers™); Rick v. NYSE, 522 F.2d 153, 156 (2d Cir.
1975} (noting that, under the 1970 statutory regime, when there were shortages in available
securities to satisfy “net equity” claims, customers received cash for their securities “less, in the
case of holders of margin accounts, amounts owed” to the broker); In re First Street Sec. Corp., 34
B.R. 492, 497 (Bankr, 8.ID. Fla, 1983) (offsetting against claim amount of indebtedness customer
owed to the debtor where unauthorized stock purchase was funded in part by borrowing on
margin).
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customer’s “securities positions” in real and publicly verifiable securities (e.g.,
IBM, AT&T).> SIPA explicitly provides that the customer’s “net equity” is the
amount “owed by the debtor to [the] customer,” determined by calculating what

the value of the customer’s “securities positions” would have been had those
positions been liquidated on the filing date.

The fact that the securities were never purchased does not affect this
analysis. SIPA necessarily assumes — and as discussed in Section 2 below, the
legislative history of SIPA expressly contemplates - that the “securities positions™
reflected in the customer’s statements may reflect securities that were never
actually purchased. That the securities were not actually purchased does not in
any way alter the fact that the broker “owes” the customer the value of those
“securities positions.” Thus, because under SIPA the only permitted offset to the
value of the customer’s “securities positions™ is any indebtedness of the customer
to the debtor, absent any margin loans or other such indebtedness, a Madoff
customer’s “net equity” claim is the value of the “real” securities identified in the
custormner’s confirmations and account statement as of December 11, 2008, the
date of the Madoff filing.

By contrast, the Trustee’s view on this critical, threshold issue for every
claimant in the Madoff SIPA proceeding has no textual support in the statute.! To
interpret “net equity”” as the Trustee does would not only result in claim
valuations that are completely inconsistent with SIPA’s express language, it
would also render the SIPA “net equity” provision entirely superfluous, in
contravention of firmly established canons of statutory construction.” SIPA
expressly includes a clear definition of “net equity” and the Trustee is not free to
ignore it. The SEC can and should exercise its authority over SIPC to preclude
the Trustee from attempting to engraft upon the SIPA regime a wholesale
replacement of its statutory definition with an unprecedented and unsupportable
“cash in, cash out” valuation methodology.

3 Indeed, each monthly account statement Madoff customers received included a specific
section entitled “Security Positions,” which set forth (1) the list of securities held in the account at
the end of the calendar month, (2) the number of shares of each such security, (3) the price per
share of each security position, and (4) the total market value of all the security positions (for both
stocks and options).

* The Trustee’s position also runs counter to what any rational investor would believe
she is “owed” by her broker-dealer, Certainly no such investor could conceive that once she has
withdrawn aver the life of her investment account more money than she had deposited, her broker-
deater no longer “owed” her anything.

3 See State St, Bank & Trust Co. v. Salovaara, 326 F.3d 130, 139 (2d Cir, 2003) (“It is
well-settled that courts should avoid statutory interpretations that render provisions superfluous;
‘It is our duty to give effect, if possible, to every clause and word of a statute.”) (quoting Durcan
v, Walker, 533 1.8, 167, 174 (2001)).
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2, The Trustee’s View of “Net Equity” Runs Counter to SIPA’s
Legislative History and Purpose

The Trustee’s “cash in, cash out” definition of net equity is also
inconsistent with the legislative history of the statute. The paramount concern of
the statute, as made clear by its legislative history, is to meet the legitimate
expectations of broker-dealer customers. Such legitimate expectations almost
always begin and end with what customers see in their writien confirmations and
monthly account statements, as well as in publicly available information about the
securities reflected in those records. In the case of the Madoff Securities
customers, these information sources gave them every legitimate expectation that
their accounts, in fact, held the securities reflected therein at the prices and values
set forth. By disregarding the plain language of the statute, the Trustee has
wholly ignored those legitimate expectations, and, in so doing, has acted in direct
contravention of the purpose of the statute.

SIPA was enacted in 1970 to protect investors and maintain their
confidence in the financial markets. H.R. Rep. No. 91-1613, at 3-4 (1970) (“This
legislation [SIPA] . ., is designed to effect two aims. It will establish
immediately a substantial reserve fund which will provide protection to customers
of broker-dealers . . . . This will reinforce the confidence that investors have in the
U.S securities markets. In addition, [it] will provide for a strengthening of the
financial responsibilities of broker-dealers.”).% Under its original statutory
scheme, SIPA aimed to do this by satisfying customers’ “net equity” securities
claims with actual securities, but only if the debtor had securities of the
appropriate class and kind available in sufficient quantities to satisfy customers’
claims.” Otherwise customers would receive the cash equivalents of the filing
date value of the securities purportedly held.®

In 1978, Congress proposed amendments to SIPA to “satisfy more
adequately customer expectations.” As Congressman Robert Eckhardt

¢ See also In re New Times, 371 F.3d at 87 (“[T]he [SIPA] drafters’ emphasis was on
promoting investor confidence in the securities markets and protecting broker-dealer customers.”);
Appleton v. First Nat'l Bank of Ohio, 62 F.3d 791, 794 (6th Cir. 1995) (“‘Congress enacted
[SIPA] to . .. restore investor confidence in the capital markets[] and upgrade the financial
respansibility requirements for registered brokers and dealers.”™) (citing Barbour, 421 U.S, at
415)); Sec. Investor Prot. Corp. v. Morgan, Kennedy & Co., 533 F.2d 1314, 1318 n.5 (2d Cir.
1976) (same),

7 SIPA § 6(c)(2)(B)-(D), Pub. L. No. 91-598, 84 Stat. 1636, 1648-50 (1970); H.R. Rep.
No. 95-746, at 39 (statement of STPC Chaijrman Hugh F. Owens). Under its original enactment,
SIPA defined “net equity,” in relevant part, as “the sum which would have been owing by the
debtor to the customer had the debtor liquidated, by sale or purchase on the filing date, all other
securities and contractual commitments of the customer,” minus any indebtedness of the customer
to the debtor. SIPA § 6(c)(2)(A)(iv), Pub. L, No. 91-598, 84 Stat. at 1648.

¥ SIPA § 6(c)(2)(B)-(D), Pub. L, No. 91-598, 84 Stat. at 1648-50; H.R. Rep. No, 95-746,
at 41 (statement of SIPC Chairman Hugh F. Owens).

® D 922 Cong. Rec. H. 36326 (daily ed, Nov, 1, 1977) (statcment of Representative
Robert C. Eckhardt).
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commented at the time, “[o]ne of the greatest shortcomings of the procedure
under the 1970 Act, to be remedied by [the 1978 amendments], is the failure to
meet legitimate customer expectations of receiving what was in their account at
the time of their broker’s insolvency.” Id.'® Those expectations were that the
customers owned actual securities, as reflected on their statements, which would
be returned to them, whenever possible, “in the form they existed on the filing
date.,” H.R. Rep. No, 95-746, at 21, Thus, SIPA was amended to provide that
“[t]he trustee shall, to the extent that securities can be purchased in a fair and
orderly market, purchase securities as necessary for the delivery of securities to
customers in satisfaction of their claims for net equities . .. .” 15 U.S.C, § 78fff-
2(d); SIPA § 8(d), Pub. L.. No. 95-283, 92 Stat. 249, 263 (1978).

Perhaps most importantly to the Madoff proceeding, the SIPA legislative
history confirms Congress’s intention that broker-dealer customers have valid net
equity claims even when the securities reflected on their confirmations and
account statements were never purchased. Both the Senate and House reports on
the 1978 amendments clearly reflect that a customer’s net equity claim is not at all
dependent on whether the securities were actually purchased by the broker-dealer:

“Under present law, because securities belonging to customers
may have been lost, improperly hypothecated, misappropriated,
never purchased or even stolen, it is not always possible to provide
to customers that which they expect to receive, that is, securities
which they maintained in their brokerage account, . . . By seeking
to make customer accounts whole and returning them to customers
in the form they existed on the filing date, the amendments . , |,
would satisfy the customers’ legitimate expectations . . . .”

S. Rep. No. 95-763, at 2 (1978) (emphasis added).

“A customer generally expects to receive what he believes is in his
account at the time the stockbroker ceases business, But because
securities may have been lost, improperly hypothecated,
misappropriated, never purchased, or even stolen, this is not
always possible. Accordingly, [when this is not possible,

0 See also, e.g., Hearing on H.R. 8064 Before the Subcomm. on Consumer Protection
and Finance of the H. Comm. on Interstate and Foreign Commerce, 94th Cong, 63 (1975) (“The
basic framework of the 1970 Act in regard to satisfaction of customers” claims should be modified
to better meet the legitimate expectations of customers.”) (report to the SIPC Board of Directors
by the Special Task Force to consider possible amendments to SIPA); Hearing on H.R. 8331
Before the Subcomm. on Consumer Protection and Finance of the H. Comm, on Interstate and
Foreign Commerce, 95th Cong. 81 (1977) (“The proposed [1978] amendments carry out the Task
Force recommendations and are designed to make the Act more responsive to the reasonable
expectations of investors.”) (statement of SIPC Chairman Hugh F. Owens); Hearing on H.R. 8064
Before the Subcomm. on Consumer Protection and Finance of the H. Comm. on Interstate and
Foreign Commerce, 94th Cong. 161-62 (“[T]he principal purpose of these amendments is to meet
more nearly the reasonable expectations of brokerage firm customers.”) (statement of SEC
Commissioner Philip A. Loomis, Jr.},
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customers] will receive cash based on the market value as of the
filing date.”

H.R. Rep. No. 95-746, at 21 (emphasis added).

Neither the 1970 statute, nor the 1978 amendments, nor the legislative
history of SIPA provides any support for the Trustee’s “cash in, cash out” net
equity thcory.“ Rather, it is the straightforward and statutorily based “securities
positions™ definition of net equity, and not the Trustee’s “cash in, cash out”
theory, that is in full accord with SIPA’s purpose. That “securities positions”
definition gives broker-dealer customers the critical comfort that SIPA was
intended to provide: knowledge that the securities positions in their accounts —
the values of which are publicly verifiable — are protected by SIPC up to $500,000
per account, Importantly, this is so regardless of whether the securities had ever,
in fact, been purchased, and regardless of whether, over the life of the account, the
customer had taken out more money than she had deposited.

Until this case, an investor did not have to worry — and certainly has never
been warned — that SIPA might not mean what it says, that it might not cover
what it was intended to cover, and that it might only cover accounts in which the
investor’s lifetime deposits exceeded her lifetime withdrawals (and then only up
to the net of those amounts). Such a drastic departure from a clear statutory
provision, that is also so contrary to the underlying purpose of the statute, must
not be allowed in any case, including this one.

3. SIPC Precedent and the Leading Second Circuit Authority Are
Contrary to The Trustee’s Position

SIPC faced very similar circumstances in the New Times Securities
Services, Inc. (“New Times™) liquidation, There, the New Times Trustee’s
position on “net equity” was in full accord with SIPA, and thus directly contrary
to the Madoff Securities Trustee’s position in this case. Specifically, with respect
to any claims that were based on confirmations and account statements reflecting
securities positions in “real” securities that could have been purchased (i.e.,
securities that actually existed on the public market and whose valuations were
objectively and publicly verifiable by the customers), the New Times Trustee

' As then-SIPC Chairman Hugh F. Owens further explained by way of a hypothetical:
“[Customers generally expect to receive what is in their accounts when the member stops doing
business, 1f John Q. Investor has 100 fully-paid shares of IBM and a credit balance of $200 in his
account, he expects to receive from the trustee a stock certificate for 100 shares of IBM and a
check for $200, But in many instances that has not always been possible because securities have
been lost, improperly hypothecated, misappropriated, never purchased, or even stolen.” H.R., Rep.
No. 95-746, at 39 (explaining that where John Q, Investor only receives the filing date cash value
of his IBM securities, he will fail to realize any rise in the IBM stock price since that time).
Implicit in Owens’ hypothetical is the premise that “John Q. Investor” has a “valid claim” for the
number of shares of IBM stock identified in his account statement as of the filing date, even when
the brokerage had “never purchased” the stock for him, Nothing in Owens’ hypothetical suggests
that John . Investor’s claim should be reduced to the extent he has withdrawn funds from the
account over time.
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allowed all such net equity claims to the full extent of the filing date valuations of
those securities, even though none of the securities identified in those records had
ever, in fact, been purchased by the broker-dealer. The Madoff investors are in
precisely the same position as the *real” securities claimants in New Times and
should be treated no differently.

As with Madoff Securities and Bernard Madoff, New Times Securitiecs
and its principal, William Goren, defrauded scores of investors by providing them
with confirmations and account statements reflecting purported securities
investments made on their behalf when, in fact, no such investments had been
made and their money had, instead, been misappropriated for other purposes.
Two of the investment opportunities Goren purported to offer were: (1) money-
market funds that were entirely fictitious (the “Fictitious New Age Funds™); and
(2) mutual funds that were entirely real, such as those offered by The Vanguard
Group and Putnam Investments (the “Real Securities™). See In re New Times Sec.
Servs,, Inc., 371 F.3d 68, 71-72 (2d Cir, 2004) (“New Times I}, Goren’s was “a
classic Ponzi scheme,” Id, at 72 n.2, wherein new investors’ money was used {o
pay earlier investors,

Approximately 900 customers filed claims in the New Times liquidation:
726 for whom the “Real Securities” were purportedly purchased; 174 for whom
the “Fictitious New Age Funds” were purportedly purchased. Consistent with
SIPA and its legislative history, the New Times Trustee appropriately applied
SIPA’s net equity definition to the “Real Securities” customers’ claims — meaning
he paid them according to the full value of those securities positions as of the date
of the liquidation filing. When challenged by “Fictitious New Age Funds”
customers who had objected that they had not received the same treatment, SIPC
and the New Times Trustee (with the apparent concurrence of the SEC)
vigorously defended their approach with respect to the “Real Securities”
customers’ claims:

e  “[O]ur view [is] that when possible, SIPA should be interpreted
consistently with a customer’s legitimate expectations based on
confirmations and account statements.” (Br. of the SEC, Amicus Curiae,
In Partial Support of the Position of Appellants and In Partial Support of
the Position of Appellees (“SEC Amicus Curiae Brief”) at 13, New Times
I (No. 02-6166)),

e “Inevery case [of a ‘Real Security’ customer], the Trustee has been able
to identify the actual mutual fund in question by cross-checking the
information supplied by Goren on the customer statements, including
share price information, with publicly available information and then been
able to purchase that security,” (Joint Mem. of Law in Support of
Trustee’s Motion for an Order Upholding the Trustee’s Determinations
With Respect to Claims Filed for Investments in Non-Existent Money
Market Funds and Expunging Objections to Those Determinations (“Joint
Mem, in Support of Order Upholding Determinations™) at 26, SEC v,
Goren, 206 F. Supp. 2d 344 (E.D.N.Y. 2002) (No. 00-CV-970));
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» Where customers’ statements reflected securities positions in closed
mutual funds, “the Trustee properly gave the customers cash equal to the
filing date values of the closed mutual funds.” (Reply Mem. in Further
Support of Trustee’s Motion for Order Upholding Determinations at 20,
SEC v, Goren, 206 F, Supp, 2d 344 (E.D.N.Y. 2002) (No. 00-CV-970));

» “In those cases [that concern the payment of interest/dividends on bona
fide mutual funds] the claimants had an objectively legitimate expectation
of receiving interesi/dividends because the security in question had
actually earned them. Here, the bogus mutual fund [the Fictitious New
Age Fund] was never organized as a mutual fund and had no assets or
investments,”'* (Br, for Appellants James W, Giddens as Trustee for the
Liquidation of the Businesses of New Times Securities Services, Inc. and
New Age Financial Services, Inc. and Securities Investor Protection
Corporation (“Br, for New Times Trustee and STPC”) at 38, New Times I
(No. 02-6166) (emphasis added)).

The New Times Trustee, SIPC and the SEC were not alone in their view
that SIPA provides that “real” securities claimants have “net equity” claims based
on the value of their “securities positions” as of the filing date, notwithstanding
that those securities had never been purchased by the broker-dealer. Two separate
panels of the Second Circuit have also considered this issue in the context of the
New Times liquidation and similarly endorsed according “real” securities
claimants more favorable treatment than “fictitious” securities claimants.

New Times I involved two basic issues: (1) should “fictitious” securities
claimants be treated as (a) “cash” claimants who could receive a maximum of up
to $100,000 in SIPC advances, or (b) “securities” claimants who could receive up

12 SIPC and the New Times Trustee also valued claims by “Real Securities” customers in
accordance with SIPA’s definition of “net equity,” even when those claims included mutual fund
shares purportedly purchased through “dividend reinvestments,” notwithstanding that no such
purchases had, in fact, taken place (precisely because thers had not, in fact, been any “dividends”
t0 “reinvest™): :

o “[IInvestors who believed that their accounts held shares of mutual funds that actually
existed (but were never purchased for their accounts) are having their claims (both as to
shares of mutual funds never purchased by Goren and shares shown in customer
statements as purchased through dividend reinvestment) satistied by the Trustee up to the
statutory maximum of $500,000,” (Claimants’ Joint Mem. of Law in Opposition to Joint
Motion of Trustee and SIPC for Crder Upholding Determinations at 3, SEC v. Goren,
206 F. Supp. 2d 344 (E.D.N.Y, 2002) (No. 00-CV-970) (emphasis added)).

s “[WThereas the Trustee has disallowed that portion of the claim of [the Fictitious New
Age Funds] investors representing shares of [the Fictitious New Age Funds] purchased
through dividend reinvestment, the Trustee has allowed that portion of the mutual find
investors” claims fie., “Real Securities” investors’ claims] as represents shares of such
mutual funds purchased by them through dividend reinvesiment” (Limited Objection [of
Myrna K, Jacobs] to Trustee’s Determination of Claim at 6 n.4, SEC v. Goren, 200 F,
Supp. 2d 344 (E.D.N.Y. 2002) (No. 00-CV-970) (emphasis added)).
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to $500,000 in SIPC advances; and (2) how should “fictitious” securities
claimants’ (not “real” securities claimants’) “net equity” be calculated. Before
answering these two questions, the court took note of the disparate treatment the
Trustee had afforded the “real” and “fictitions” securities claimants, and why he
had done so:

“Meanwhile, investors who were misled by Goren to believe that
they were investing in mutual funds that in reality existed were
treated much more favorably. Although they were not actually
invested in those real funds — because Goren never executed the
transactions — the information that these claimants received on
their account statements ‘mirrored what would have happened had
the given transaction been executed.” [Br. for New Times Trustee
and SIPC] at 7 n.6. As aresult, the Trustee deemed those
customers’ claims to be ‘securities claims’ eligible to receive up to
$500,000 in SIPC advances. Id The Trustee indicates that this
disparate treatment was justified because he could purchase real,
existing securities to satisfy such securities claims. 1d
Furthermore, the Trustee notes that, if they were checking on their
mutual funds, the ‘securities claimants,” in contrast to the ‘cash
claimants’ bringing this appeal, could have confirmed the
existence of those funds and tracked the funds’ performance
against Goren’s account statements, Id.”

New Times I, 371 F.3d at 74,

Ultimately, the court concluded, with the benefit of the SEC’s views, that
(1) a customer’s “legitimate expectations,” as evidenced by the writien
confirmations she receives, are paramount, and therefore the “fictitious” securities
claimants should have been treated as “securities” claimants who could recover
up to $500,000 in SIPC advances, but that (2) “fictitious” securities —~ which were
non-existent and therefore had no publicly verifiable market value and could not
be purchased anywhere — would have to be valued simply based on the amount of
money those “fictitious” securities customers had initially provided to the debtor,

As to the first conclusion, the Second Circuit agreed with the SEC that it is
a customer’s legitimate expectations based on written confirmations and account
statements that control how a net equity claim is determined. In doing so, the
court considered, inter alia, SIPC’s Series 500 Rules, 17 C.F.R. §§ 300.500-
300,503, which were promulgated by SIPC and approved by the SEC, and which
confirm the critical importance of written confirmations. The court explained that
“the premise underlying the Series 500 Rules [is] that a customer’s ‘legitimate
expectations,” based on written confirmations of transactions, ought to be
protected.” New Times I, 371 F.3d at 87, Although not determinative of the issue
facing the court, it nonetheless found the Rules supportive of and consistent with
its holding because, “[u]|nder the Series 500 Rules, whether a claim is treated as
one for securities or cash depends not on what is actually in the customer’s
account but on what the customer has been told by the debtor in written
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confirmations.” Id. at 86 (emphasis in original). See also In re Oberweis Sec.,
Inc., 135 B.R. 842, 847 n.1 (Bankr. N.D. Ill. 1991) (“The court agrees with the
trustee’s argument that Congress did not intend to treat customers without
confirmations [in a SIPA liquidation] the same as those with confirmations; that
customers with confirmations have a legitimate expectation of receiving
securities, but customers without confirmations do not have the same
expectation,”),

With respect to the valuation question, the SEC argued to the Second
Circuit that the “net equity” of “fictitious” securities claimants should equal the
amount of money invested minus any withdrawals, reasoning that, although “net -
equity” is equal to the sum that the debtor would have owed the customer had the
customer liquidated his or her securities positions on the filing date, “a fictitious
security cannot be ‘liquidated.”” SEC Amicus Curiae Brief at 15 (emphasis
added). Accordingly, the values ascribed to such “fictitious™ securitics on
customers’ account statements would “necessarily have no relation to reality”
because they would be merely “subject to the whim of the broker-dealer who
makes wup fictitious values for securities and dividends.” Id. at 16-17. The
Second Circuit agreed, finding that basing customer recoveries on “fictitious
amounts in the firm’s books and records would allow customers to recover
arbitrary amounts that necessarily have no relation to reality.,” New Times I, 371
F.3d at 88 (quoting SEC Amicus Curiac Brief at 16).

In short, under New Times I, it is only where the “securities positions”
reflected on the confirmations and account statements have “no relation to reality”
— because they are not objectively and publicly verifiable or capable of
replacement — that a “cash in, cash out” valuation methodology is the only
reasonable proxy for that customer’s legitimate expectations, That is obviously
not the situation for Madoff customers.

Two years later, a different Second Circuit panel considered related issues
in the New Times liquidation and expressed the very same views regarding the
importance under SIPA of meeting a customer’s legitimate expectations. n re
New Times Sec. Servs., Inc., 463 F.3d 125, 128 (2d Cir. 2006) (“New Times IT")
{“Tt is a customer’s legitimate expectations on the filing date . . . that determines
the availability, nature, and extent of customer relief under SIPA.”), New Times
I concerned claim determination objections brought by purchasers of a third type
of instrument sold by Goren: fraudulent promissory notes. Those promissory
note purchasers were challenging the trustee’s position that, as noteholders, they
did not qualify as “customers” under SIPA, Of particular relevance to the Madoff
case is SIPC’s repeated statement that customers’ legitimate expectations control
even when no securities were ever purchased:

“[R]easonable and legitimate claimant expectations on the filing
date are controlling even where inconsistent with transactional
reality. Thus, for example, where a claimant orders a securities
purchase and receives a written confirmation statement reflecting
that purchase, the claimant generally has a reasonable expectation
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that he or she holds the securities identified in the confirmation and
therefore generally is entitled to recover those securities (within
the limits imposed by SIPA), even where the purchase never
actually occurred and the debtor instead converted the cash
deposited by the claimani to fund that purchase. . . . [T]his
emphasis on reasonable and legitimate claimant expectations
frequently yields much greater ‘customer’ protection than would
be the case if transactional reality, not claimant expectations, were
controlling, as this Court’s earlier opinion in this liquidation well
illustrates.”

Br. of Appellant SIPC at 23-24 (citing New Times I) (emphasis added),
New Times II, (No. 05-5527).

As the court in New Times Il explained, it is only in the context of
“fictitious™ securities claims that the “cash in, cash out” valuation methodology
makes sense:

“Because there were no such securities, and it was therefore
impossible to reimburse customers with the actual securities or their
market value on the filing date (the usual remedies when customers
hold specific securities), the [New Times { Court] determined that the
securities should be valued according to the amount of the initial
investment. The court declined to base the recovery on the rosy
account statements telling customers how well the imaginary
securities were doing, because treating the fictitious paper profits as
within the ambit of the customers’ ‘legitimate expectations’ would
lead to the absurdity of ‘duped’ investors reaping windfalls as a result
of fraudulent promises made on fake securities. . . . The court looked
to the initial investment as the measure for reimbursement because the
initial investment amount was the best proxy for the customers’
legitimate expectations,”

New Times I1, 463 F.3d at 129-30 (citations omitted)(emphasis added).

The “cash in, cash out” valuation methodology employed in New Times I
with respect to “fictitious” securities claimants has no place in the Madoff case,
where customers’ confirmations and account statements reflected “real,” well-
known and publicly verifiable securities, Because the prices and values ascribed
to the “securities positions” on those records “mirrored what would have
happened had the given transaction been executed,” Br, for New Times Trustee
and SIPC at 7 n.6, the liquidation filing date value of those “securities positions”
is the “best proxy for the customers’ legitimate expectations.” New Times II, 463
F.3d at 130.

The Madoff investors are no different than the “Real Securities” investors
in New Times I. They received written trade confirmations and monthly account
stafements that reflected “security positions” for securities that actually existed,
and the names and prices of those securities, as reflected on the confirmations and
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account statements, were verifiable based on publicly available information.
Because they had legitimate expectations that their accounts held bona fide
securities, and were earning profits on those bona fide securities, they should be
treated just as the “Real Securities” claimants were in New Times [,

4, The Trustee’s Position Would Materially Erode Investor Confidence

If accepted, the Trustee’s interpretation of “net equity” would have
significant and far-reaching negative implications well beyond the Madoff
proceeding, For the last forty years, individual and institutional securities
investors have placed great reliance on a host of statutory and regulatory
safeguards. The protections afforded by SIPA and SIPC have been near or at the
top of those safeguards since 1970. Acceptance of the Trustee’s rejection of SIPA
in the Madoff case would not go unnoticed, To the contrary, it would necessarily
and matetially ¢rode investor confidence in the SIPA regulatory regime, and, as a
result, the securities markets and industry as a whole. It would also very likely
lead to concerned broker-dealer customers employing a variety of inventive and
potentially troublesome techniques to game the system and engage in various self-
help efforts to maintain at least some SIPC protection for their accounts. Such
actions would be extremely disruptive to the customer and harmful to the
securities industry, and would serve no purpose other than to attempt to get
around a lawless precedent that would have been set by the Trustee in this case.

For example, if customers are informed that, contrary to SIPA, SIPC may
well calculate their “net equity” on a “cash in, cash out” basis, many could decide
that they have to take steps on their own to enhance whatever protection they
might be entitled to. To the extent they have not been chilled entirely from
investing, many could conclude that as soon as their “cash out” level comes
within $500,000 of their “cash in” level, they should close their accounts and
transfer their holdings to a new broker-dealer.”® It would only be through that
type of convoluted process — wherein the customers are, in effect, hitting the
“reset button” — that brokerage customers can believe that they have done what
they could to try to salvage at least some of the protection they had thought they
were being afforded when SIPA was enacted. We should not need to describe the
havoc that such actions would play on the securities industry and markets,

A shott example may be helpful to illusirate this concern. Consider a
customer with a brokerage account having the following characteristics:

» she opened the account 20 years ago with a $500,000 deposit (and this is
the only deposit she ever made into the account);

3 Smaller-scale customers, whose accounts are worth less than $500,000, may have even
more complicated concerns, Those customers wiil know that every dollar they withdraw — starting
with the vety first such dollar — will potentially reduce their SIPC protection. As a result, such
customers may either decide not to invest at all (because the protection scheme is so complicated
and, it turns out, weak), or try to devise some method for spreading thelr investment activity
amongst multiple brokers and/or opening and closing accounts on a regular basis.
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s the broker purportedly purchases “real” securities such as IBM, etc.;

o over the life of the account, each year she withdraws anywhere from
$25,000 to $50,000 in order to:

(a) pay taxes on the profits reported on the account, and
(b) pay living expenses;

¢ the broker never in fact purchased any securities because he was operating
a ponzi scheme; and

¢ by the time the broker’s ponzi scheme is uncovered, the value of the
investor’s “securities positions” as reflected in the written confirmations
and account statements she received — and which were verifiable through
publicly available information — had grown to $2,000,000.

According to the Trustee’s position, because over the life of the account
the customer had withdrawn more than she had deposited, she would have no “net
equity” claim and would not be entitled to anything from the SIPC fund.
According to SIPA, she would have a “net equity” claim of $2,000,000, thus
entitling her to $500,000 from the SIPC fund, as well as her pro rata share of any
customer property collected by the trustee, Clearly, if the Trustee’s position is
upheld, customers such as this hypothetical one would be far better off by closing
accounts and switching brokers on a regular basis.

Finally, the Trustee’s net equity position would not only provide no
compensation to custorners who had withdrawn more money than they had
deposited, but it would also significantly disadvantage customers who had never
taken anything out of their account, Thus, for example, a customer who deposited
$100,000, never withdrew anything, and received account statements showing her
investment had grown to $400,000 would be made whole under SIPA, but would
only receive $100,000 under the Trustee’s “net equity™ view.

Although the Trustee’s approach would undoubtedly result in much of the
SIPC reserve fund remaining untapped and unavailable to thousands of Madoff
victims, achieving such a result is not the purpose of SIPA and should not be the
purpose of the Trustee. To the contrary, SIPA’s and the Trustee’s purposes are
very simply to assist customers in realizing as closely as possible their legitimate
expectations.

CONCLUSION

For the reasons set forth above, we urge the SEC to exercise its oversight
authority in this matter, not only to ensure that SIPC discharges its obligations as
it is required to under the law, but also to ensure that SIPA’s purposes are
furthered, Madoff customers’ legitimate expectations are protected, and all
securities investors’ confidence in SIPC protection is maintained. Specifically,
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we ask that the SEC (1) attempt to persuade the Trustee to follow SIPA, and (2) in
the event that effort is unsuccessful, seek a court order requiring him to do so, See
15 U.8.C. § 78ggg(b) ("Enforcement of actions, In the event of the refusal of
SIPC to commit its funds or otherwise to act for the protection of customers of
any member of SIPC, the Commission may apply to the district court of the
United States in which the principal office of SIPC is located for an order
requiring SIPC to discharge its obligations under this Act and for such other relief
as the court may deem appropriate to carry out the purposes of the Act.").

One final observation: It is not too late to correct the Trustee's error, but
soon it will be, The bar date in this case is July 2, 2009. Claims not filed by then"
likely will never be allowed. The Trustee's numerous public and inaccurate
assertions of what the law is with respect to whether Madoff customers have
allowable "net equity" claims have undoubtedly influenced and will continue to
influence thousands of customers in deciding (1) whether to file any claim at all,
and (2) whether to settle their claims (if filed) in accordance with the Trustee's
erroneous representation as to what they are entitled to (with the standard
accompanying releases to such settlements precluding them from later recovering
what they are actually entitled to). Thus, an ultimate court victory by private
parties as a result of litigation on this issue will do such customers no good,
because that victory will have been too late for them.

We very much appreciate your consideration of this critically important
and time sensitive issue which — if resolved in accordance with SIPA — will have
a materially positive impact on thousands of Madoff customers, as well as on the
broader investing public and securitics industry. We respectfully request the
opportunity 1o meet with you and your colleagues at your earliest convenience io -
discuss this matter with you.

Respectfully,

DAVIS POLK & WARDWELL
450 Lexington Avenue

New York, New York 10017
(212) 450-4000

ool Do,

Denis cInerncy
Annette L. Nazareth
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Helen Davis Chaitman

Becker & Poliakoff LLP

45 Broadway

New York, NY 10006

(212) 599-3322

Cell: (908) 303-4568
hehaitman@becker-poliakoff.com

Helen Davis Chaitman is a nationally recognized litigator with a diverse trial practice in
the areas of lender liability, bankruptcy, bank fraud, RICO, professional malpractice,
trusts and estates, and white collar defense. In 1995, Ms. Chaitman was named one of the
nation’s top ten litigators by the National Law Journal for a jury verdict she obtained in
an accountants’ malpractice case. Ms. Chaitman is the author of The Law of Lender
Liability (Warren, Gorham & Lamont 1990) which is periodically updated and, since
1987, has authored the monthly newsletter, The Lender Liability Law Report. Since early
2009, Ms. Chaitman has been an outspoken advocate for investors in Bernard I.. Madoff
Investment Securities LLC. She has lobbied in Congress, on a pro bono basis, for
statutory changes to assure Madoff investors of the protections of the Securities Investor
Protection Act.

Ms. Chaitman practices regularly in New York and New Jersey and has been admitted to
practice pro haec vice in numerous jurisdictions throughout the United States.

Bar Admissions:

New York

1.8, District Court, Southern District of NY
U.S. District Court, Eastern District of NY
New Jersey

U.S. Court of Federal Claims

U.S. District Court, District of NJ

U.S. Court of Appeals, 2nd Circuit

U.S. Court of Appeals, 3rd Circuit

U.S. Court of Appeals, 8™ Circuit

U.S, Supreme Court
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Education:

o Rutgers Univ., JD, 1976
. Bryn Mawr College, AB, cum laude, 1963

Representation Details Regarding Areas of Experience:



Madoff-related activities

A Madoff victim herself, Ms, Chaitman represents approximately 500 Madoff investors.
On December 9, 2009, Ms. Chaitman testified concerning the plight of Madoff investors
before the House Financial Services Committee’s Subcommittee on Capital Markets,
Insurance, and Government-Sponsored Enterprises, She is litigating against Irving H.
Picard, Trustee, on several different issues and has filed over 250 claims against the
Securities and Exchange Commission related to her clients’ Madoff losses.

Bank Litigation

Ms. Chaitman has handled all kinds of debtor/creditor litigation. She has prosecuted and
defended RICO claims; she has defended banks in various lender liability actions; she has
represented borrowers and guarantors in litigation against financial institutions.

Lender Liability

Ms. Chaitman is not only the author of the leading treatise on lender liability, she coined
the term “lender liability.” She has been involved in some of the seminal decisions
defining the obligations of financial institutions, particularly in the area of good faith and
fair dealing., She has written the monthly newsletter “The Lender Liability Law Report™
since 1987 and has spoken at professional conferences on lender liability since the 1980s.

Bankruptcy and Restructuring '

Ms. Chaitman has represented several corporate debtors in chapter 11 cases that were
successfully reorganized. She has represented creditors in defending preference and
fraudulent conveyance claims. She has had extensive experience representing lenders
and corporate borrowers in debt restructurings and workouts.

Professional Malpractice Litigation

Ms. Chaitman has litigated malpractice cases against both accountants and lawyers.
Indeed, the National Law Journal named her one of the nation’s top ten litigators in 1995
based upon a jury verdict she won in New York Supreme Court against an accounting
firm on behalf of a client whose accountant embezzled funds. She also litigated a legal
malpractice case against Rogers & Wells.

RICO Litigation

Ms. Chaitman has extensive experience litigating RICO cases on behalf of creditors.

She won a RICO judgment in the Eastern District of New York in a bench trial before the
Honorable Jack Weinstein, which was affirmed on appeal by the Second Circuit. She
successfully defended Credit Lyonnais (Suisse) S.A. in a RICO action in the Southern
District of New York.

Trusts & Estates Litigation

Ms. Chaitman has done substantial litigation involving trusts and estates both in New
York and New Jersey. In one instance, she was asked to try a case in New Jersey one
week before the trial was scheduled to begin, The case was a suit by an executor to
recover hundreds of thousands of dollars in cash gifts given to the defendant in the last
two years of the decedent’s life. During the course of the trial, the judge urged Ms.



Chaitman fo settle because he was convinced that the jury was against Ms. Chaitman’s
client. The executor refused the generous settlement proposal offered by Ms. Chaitman’s
client and she had no alternative but to proceed with the trial, The result: The verdict was
in favor of Ms, Chaitman’s client, The jury found that the inter vivos gifts were not the
result of undue influence. The jury verdict was affirmed on appeal.

Some of the reported decisions in Ms. Chaitman’s cases include:

o  Norwood-JEB, L.L.C. v. North River Mews Associates, L.L.C., 2009 WL 1010963
(N.J. Super. A.D.)

o McAninch v. Kansas Bankers Surety Co., 478 F. 3d 882, 2007 WL 655454 (8th Cir.
2007)

o Hunts Point Terminal Produce Cooperative Association v. New York City Economic
Development Corporation, 36 A.D. 3d 234, 824 N.Y.S. 2d 59, 2006 N.Y. Slip Op.
08073 (2006).

o Levchukv. Jovich, 2005 WL 2364826 (N.J. App. Div.)

o Bank Brussels Lambert v. Credit Lyonnais (Suisse) S.4., 220 F. Supp. 2d 283 (SDNY
2002) Sinclair v, United States, 49 Fed. Cl. 274 (2001); Bank Brussels Lambert v.
Credit Lyonnais (Suisse} S.A4., 2000 U.S. Dist. LEXIS 1438 (S.D.N.Y.)

o Logan & Kanawha Coal Company, Inc. v. Banque Francaise du Commerce, 1996

WL 551718 (SDNY)

Sterling National Bank v. Longa, 2000 U.S, Dist. LEXIS 13306 (S.D.N.Y.)

Stochastic Decisions, Inc. v. DiDomenico, 995 F, 2d 1158 (1993)

Bank of China v. Chan, 937 F. 2d 780 (2d Cir. 1991)

Baxt v. Liloja, 155 N.J, 190, 714 A. 2d 271 (N.J. 1998)

Bevill, Bresler & Schulman Asset Mgmt. Corp. v, Spencer S&L Assn., 878 F. 2d 742

(3d Cir. 1989)

o International Minerals & Mining Corp. v. Citicorp North America, Inc., 736 I'. Supp
587 (D.N.J. 1990)

o Inre Wedgewood Realty Group, Ltd., 878 F. 2d 693 (3d Cir. 1989)

Stochastic Decisions, Inc. v. DiDomenico, 236 N.J. Super. 388, 565 A. 2d 1133 (N.J.
App. Div. 1989)
o John Doe v. United States, 520 F. Supp. 1200 (S.D.N.Y. 1981).
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Ms. Chaitman is a member of the Character & Fitness Committee of the New York State
Appellate Division - First Depariment. She served as the chair of the Commercial
Financial Services Commitice of the Business Law Section of the American Bar
Association from 1994 to 1997. She is a member of the American Law Institute and
serves as an adviser on the Restatement (Third) of Restitution.

Ms, Chaitman has written numerous articles published in various journals on banking law
and other subjects, including:



"The Ten Commandments for Avoiding Lender Liability" The Secured Lender
November/December 1986

The Equitable Subordination of Bank Claims" 7he Business Lawyer, August 1984
"Enjoining Payment on a Letter of Credit in Bankruptcy: A Tempest in a Twist
Cap" The Business Lawyer, November 1982

“David, Inc, v. Goliath National Bank” Litigation Vol. 13 No. 4 Summer 1987
“The Ten Commandments for Avoiding Lender Liability” Commercial Law Annual
1991

"Do Unto Others...” Business Law Today, November/December 1993

“Supreme Court Chills Prejudgment Remedies” The Banking Law Journal,
July/August 1999

Additional Published/Edited Works:

Contributing author of "Commercial Damages,” Matthew Bender, 1985.

Editor of "Emerging Theories of Lender Liability," Volumes I, II, IIT and IV, published
by the American Bar Association, 1985-1987.

Speaking Engagements:

Ms. Chaitman has lectured frequently for the Practicing I.aw Institute, the American Bar
Association, the Banking Law Institute, the Uniform Commercial Code Institute, and
various State bar associations on lender liability and commercial litigation,

American Bar Association Activities;

Founder and Chairman of the Lender Liability Subcommittee of the Commercial
Financial Services Committee, ABA Section of Business Law, 1986-90,
Chairman of the Commercial Financial Services Committee, ABA Section of
Business Law, 1994-97,

Member of the Editorial Board, The Business Lawyer, Vol. 51, 1995-96.

Honors:

Member of the Character & Fitness Committee of the Appellate Division, First
Department, of the New York Supreme Court.

Life Member of the National Registry of Who's Who.

Member of the American Law Institute and member of the Members Consultative
Group for the Restatement of the Law Third: Restitution and Unjust Enrichment.
Former articles editor of the Rutgers Law Review in 1975-76.

Selected as a "Super Lawyer” in 2007 in Business Litigation in the Metro New
York area.

Selected as a New York "Super Lawyer” in the 2008 Corporate Counsel edition.
Selecied as a "Super Lawyer" in 2008 in Business Litigation, Bankruptcy &
Creditor/Debtor Rights, Intellectual Property Litigation in the Metro New York
area.

Participant in the Justice and Society Seminar of the Aspen Institute, July 2009,



Personal Interests:

Ms. Chaitman is a member of the Conservation Committee of the New Jersey Audubon
Society and an active supporter of the Society’s conservation efforts.



Commitiee on Oversight and Government Reform
Witness Disclosure Requirenment - “Truth in Testimony”
Required by House Iade XT, Clause 2(g)}(5)
Name: Helen Davis Chaitman

1. Please list any federal grants or contracts (including subgrants or subconlracts) you have received since October 1, 2008, Include
the source and amount of each grant or contract.

None.

2. Please list any entity you are testifying on behalf of and briefly describe your relationship with these entities.
I represent approximately 500 investors in Bernard L. Madoff Investment Securities, LLC.

I personally invested in Bernard L. Madoff Investment Securities LLC

3. Please list any federal grants or contracts (including subgrants or subcontracts) received since October 1, 2008, by the entity{ies)
you listed above. Include the sowve and amowunt of sach grant or contract,

N/A

1 certify thaoj efinformation is true and correct.

Dae:  March 7, 2011




	H D Chaitman Testimony w Exhibits.pdf
	H D Chaitman bio
	H D Chaitman Truth in Testimony signed

