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Table 15: Employment by firm employment size 

Nitrogenous Fertilizer Manufacturing 

19% 

Fertilizer (Mixing Only) Manufacturing 

48% 

Phosphatic Fertilizer Manufacturing 

1% 

89% 

Firm Size 

1.1 < 20 employees 

20~500 employees 

.500 + employees 

Source: 2006 County Business Patterns, U.S. Census Bureau. 
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Table 16: Region definitions 

ReCion name Division name State 
Connecticut 
Maine 

New England 
Massachusetts 
New Hampshire 

Northeast Rhode Island 
Vermont 
New Jersev 

Mid-Atlantic New York 
PennSvivania 
Illinois 
Indiana 

East North Central Michi an 
Ohio 
Wisconsin 

Midwest Iowa 
Kansas 
Minnesota 

West North Central Missouri 
Nebraska 
North Dakota 
South Dakota 

Delaware 
District of Columbia 
Florida 
Georaia 

South Atlantic Marvland 
North Carolina 
South Carolina 

. Virainia 
South West Viroinia 

Alabama 

East South Central 
KentuckY 
MissisSTDDi 
Tennessee 
Arkansas 

West South Central 
Louisiana 
Oklahoma 
Texas 
Arizona 
Colorado 
Idaho 

Mountain Montana 
Nevada 
New Mexico 

West Utah 
Wvomina 
Alaska 
California 

Pacific Hawaii 
Oreaon 
Washinaton 
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Table 17: Regional distribution of economic contributions, by census division 

Division All . Nitrogenous Phosphatic Mixing 
New England 1% 4% 2% 3% 
Mid-Atlantic 3% 11% 7% 9% 
East North Central 19% 18% 8% 23% 
West North Central 7% 11% 9% 14% 
South Atlantic 29% 14% 41% 15% 
East South Central 5% 5% 4% 5% 
West South Centra 15% 15% 12% 12% 
Mountain 8% 7% 10% 6% 
Pacific 14% 16% 8% 12% 
Total 0 100 Yo 100% 100% 100% 

Pacific. Nnweng.land 
Co'ntlguou .• 

We-I)t North Contral 
East North Cn-nti'al 

q 
HI t East South Conttal Pacific 

Noncontiguous 
WO-st ,South Contrat 
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Table 16: Ammonia plant capacity by state 

(thousand short tons per year) 

State Ca~acitl1 Percent 
Louisiana 2.810 24% 
Oklahoma 2,590 22% 
Iowa 791 7% 
Georgia 758 6% 
Kansas 694 6% 
Ohio 648 6% 
Virginia 584 5% 
Texas 540 5% 
Mississippi 500 4% 
North Dakota 391 3% 
Illinois 306 3% 
Nebraska 292 3% 
Alaska 280 2% 
Wyoming 196 2% 
Alabama 175 2% 
Oregon 111 1% 
Grand Total 11,666 100% 

Source: North America Fertilizer Capacity, International Center lor Soil Fertility and Agricultural 

Development (IFDC), December 2008. 
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Table 19: World phosphate mine production, reserves, and reserve base (2005) 

millions of metric tons 

Demonstrated 
Country Reserves 
United States 3,400 
Morocco and Western Sahara 21,000 
China 13,000 
South Africa 2,500 
Jordan 1,700 
Australia 1,200 
Russia 1,000 
Israel 800 
Syria 800 
Egypt 760 
Tunisia 600 
Brazil 370 
Canada 200 
India 160 
Senegal 160 
Togo 60 
Other countries 2,000 

World total 50,000 

Currently 
Economic 

Recoverable 
Reserves 

1,200 
5,700 
6,600 
1,500 
900· 
77 
200 
180 
100 
100 
100 
260 
25 
90 
50 
30 

BOO 
18,000. 

Mine production 
2005 2007 
38.3 29.7 
28.0 27.0 

.26.0 45.4 
2.0 2.6 
7.0 5.5 
2.0 2.2 
11.0 11.0 
3.2 3.1 
3.0 
2.2 2.2 
8.0 7.8 
6.4 6.0 
1.0 0.7 
1.2 1.2 
1.8 0.6 
1.1 0.8 
4.9 10.6 

148.0 156 

Source: U.S. Geological Survey, Mineral Commodity Summaries, January 2006. 
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ApPENDIX C: STATE-LEVEL FOCUS 

4.2.1. Louisiana 

The state of Louisiana ranks first among states with ammonia plants in terms of economic 
contributions of the fertilizer manufacturing industry. In 2006, the direct economic 

contributions of the fertilizer manufacturing industry in Louisiana totalled $1.3 billion in output 
and over 1,100 jobs. The total economic contributions, which include additional contributions 
such as impacts on suppliers and spending by employees, were $2.4 billion and over 7,300 

jobs. Table I shows the direct and indirect contributions of the fertilizer manufacturing 
industry to the state of Louisiana. The contributions are presented for each sector in the 
industry, with the exception of potash, which was not included in this analysis due to lack of 

sulfficient data. 

Table I: Fertilizer manufacturing industry economic contributions to Louisiana 
(excluding Potash) 

Total Contribution 

Employment Direct Contribution Total Contribution 

Louisiana tolal % of US total multiplier Louisiana total % of US total 
Nitrogenous Fertilizer Manufacturing 603 8% 5.6 3,397 4% 
Phosphatic Fertilizer Manufacturing 444 6% 7.4 3,274 4% 
Fertilizer Manufacturing, Mixing Only 76 1% 9.1 689 ~1% 
Total 1,123 5% 7,360 3% 

* ranks first among states wI ammonia plants 

Additional data on the fertilizer manufacturing industry's direct employment in Louisiana is 
provided in Table II. The table shows employment by sector, including output and 

compensation per employee. 

Table II: Louisiana's fertilizer manufacturing industry employment and compensation 

(excluding Potash) 

Fertilizer Louisiana 
Nitro enous Phosphatic Mixin Total Avera e 

Employment 603 444 76 1,123 
Output per worker $1,382,792 $902,970 $509,229 $1,133,961 $167,671 
Compensation per worker $112,124 $111,496 $62,603 $108,535 $37,112 

The industry's compensation per employee was considerably higher than the Louisiana 

average, at $108,535 per employee vs. a Louisiana average of $37,112 across industries. 
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These higher salaries, wages., benefits and other forms of compensation were a result of a 
very high outpui per employee ratio. The fertilizer industry in Louisiana generates over $1.1 
million in output per worker, which is over seven times the Louisiana average across 
industries .. 

The significant economic contributions of the fertilizer manufacturing industry in Louisiana are 
primarily the result of the productivity of the ammonia plants within the state. In 2006, the 
state had the greatest ammonia plant capacity in the country, with 24% of the US total. While 
the majority of plant capacity is located in Ascension Parish, there are economic contributions 
throughout the state, especially through supplying industries and the spending by employee 
households. Table III shows the value added and sector inputs into Louisiana's nitrogenous 
fertilizer manufacturing sector. 

Table III: Value added & sector inputs: Louisiana's nitrogenous fertilizer 
manufaciuring sector 

Value (millions) % of Output 

Value Added by the sector in Louisiana $166 20% 

Inputs from outside Louisiana $438 53% 

Inputs from Louisiana's sectors not in fertilizer manufacturing industry 
Oil and gas extraction $49 6% 
Petroleum refineries 34 4% 
Pipeline transportation 23 3% 
Natural gas distribution 12 1 % 
Management of companies and enterprises 9 1 % 
Wholesale trade 8 1 % 
Power generation and supply 6 1 % 
All other miscellaneous professional and technical 4 1 % 
Legal services 3 0% 
Truck transportation 3 0% 
Other 32 4% 
Total $183 22% 

Inputs from Louisiana's fertilizer manufacturing sectors 
Nitrogenous fertilizer manufacturing $46 5% 
Total $46 5% 

Sector Ouput $833 
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4.2.2. Florida 

The state of Florida ranks first among states in terms of economic contributions of the 

phosphatic fertilizer manufacturing sector. Over half of the direct output in the US from this 

sector is produced in Florida. In 2006, the direct economic contributions of the entire fertilizer 
manufacturing industry in Florida totalled $4.3 billion in output and almost 5,000 jobs. The 
total economic contributions, which include additional contributions such as impacts on 

suppliers and spending by employees, were $8.2 billion and over 32,800 jobs. Table IV 

shows the direct and indirect contributions of the fertilizer manufacturing industry to the state 
of Florida. The contributions are presented for each sector in the industry, with the exception 
of potash, which was not included in this analysis due to lack of suffficient data. 

Table IV: Fertilizer manufacturing industry economic contributions to Florida 

(excluding Potash) 

Output Direct Contribution Total Contribution 

Florida total % of US total US rank multiplier Florida total % of US total 
Nitrogenous Fertilizer Manufacturing $627 6% #6 2.1 $1.290 5% 
Phosphatic Fertilizer Manufacturing 3.292 50% 111 1.B 5.971 29% 
Fertilizer Manufacturing, Mixing Only 412 10% #2 2.2 896 7% 
Total $4.331 21% $8,157 14% 

Employment Direct Contribution Total Contribution 

Florida total % of US total US rank multiplier Florida total % of US total 
Nitrogenous Fertilizer Manufacturing 515 7% 9.5 4.904 6% 
Phosphatic Fertilizer Manufacturing 3,666 49% 6.5 23.690 27% 
Fertilizer Manufacturing, Mixing Only 781 10% 5.4 4.205 8% 

Total 4.962 20% 32.798 13% 

Additional data regarding the fertilizer manufacturing industry's direct employment in Florida 

is provided in Table V. The table shows employment by sector, including output and 
. compensation per employee. Not that the direct employment totals do not include jobs in 
supporting industries (such as phosphate mining), which are accounted for in total 

employment. 

Table V: Florida's fertilizer manufacturing industry employment and compensation 

(excluding Potash) 

Output per worker 
Compensation per worker 

$1,217,409 
$62,674 

$898,025 
$106,715 

$528,240 
$73,364 

Fertilizer 

$872,994 
$96,897 

Florida 

$115,357 
$38,537 

Page 35 



Economic Contributions of the U.S. Fertilizer Manufacturing Industry 

The compensation per employee was considerably higher than the Florida average, at 
$96,897 per employee vs. a state average of $38,537 across industries. These higher 
salaries, wages, benefits and other forms of compensation were a result of a very high output 
per employee ratio. The fertilizer manufacturing industry in Florida generates over $870,000 
in output per worker, which is almost 8 times the Florida average across industries. 

The significant economic contributions of the fertilizer manufacturing industry in Florida are 
largely attributable to the phosphatic fertilizer manufacturing in the state, which in turn is a 
result of the state's economically accessible deposits of phosphate. In 2006, 60% of the 
phosphate rock mining. capacity in the country was located in Florida. While the majority of 
plant capacity is located in central Florida, there are economic contributions throughout the 
state, especially through supplying industries and the spending by employee households. 
Table VI shows the value added and sector inputs into Florida's phosphatic fertilizer 
manufacturing sector. 

Table VI: Value added & sector inputs: Florida's phosphatic fertilizer manufacturing 
sector 

Value (millions) % of Output 

Value Added by the sector in Florida $397 12% 

Inputs from outside Florida $1,651 50% 

Inputs from Florida's sectors not in fertilizer manufacturing industry 
Truck transportation $298 9% 
Wholesale trade 115 3% 
Other basic inorganic chemical manufacturing 84 3% 
Management of companies and enterprises 76 2% 
Oil and gas extraction 42 1 % 
Rail transportation 39 1 % 
All other miscellaneous professional and technical 28 1 % 
Power generation and supply 26 1 % 
Pesticide 'and other agricultural chemical manufact 22 1 % 
Other 243 7% 
Total $973 30% 

Inputs from Florida's fertilizer manufacturing sectors 
Phosphatic fertilizer manufacturing 
Nitrogenous fertilizer manufacturing 

.. Total 

Sector Ouput 

$139 
132 

$271 

$3,292 

4% 
4% 
8% 
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Darrell E. lssa 
Chairman 

FINANCIAL 
SERVICES 
FORUM 

January 19,20 II 

Committee on Oversight anci Government Reform 
United State House of Representatives 
2157 Ruyburn I-louse office building 
Washington, DC 20515-6143 

Dear Chairman lssa, 

Thank you for your letter of December 10,20 I 0 regarding your request for assistance in 
identifying existing and proposed regulutions that negatively impact the U.S. economy ancijob 
creation. The Financial Services Forum.is of the view that accelerating economic growth and job 
creation should be our nation's topic domestic priorities. We appreciate the focus and energy 
that you have brought to this critical effort. 

As you Illay know, the Forum is a financial and economic policy organization comprised 
or the chief executives orf1cers of20 of the lurges! financial institutions with operations in the 
United States. Issues cDlllprising the Forum's recent policy agenda include: reform and 
modernization of the U.S. fl'!1mework of financial supervision; enhancing the competitiveness of 
U.S. capital markets; educating policymakers regarding the importance of private capital in 
fueling economic growth und development around the world; preserving the SO-year consensus 
for free trnde by prollloting policies that help more Americans participate in the gains of 
globalization; financial sector model'l1ization and expanded market acccss in China; and 
encouraging cross-bordei' investment and the frce flow of capital. 

Responding to your request, the attached documents were provided by a few membcrs of 
the Forum. In forwarding these observations to you, the Forum wishes to emphasize that these 
provided comments and observations may not reflect the collective view of all 20 members of 
the FOl'llm. 

As a general comment, regulatory uncertainty remains a major obstacle to greater lending 
and investment and, thcrefore, faster economic growth and job creation. With specific regard to 
the financial services sector, significant uncertainty persists stemming principally from still­
emerging new requirements with regard to capital and liquidity, us well the hundreds of new 
regulations being written by financial regulators to implement the Dodd-Frank Act. How these 
regulations !Ire written will have a tremendous impact on the stability, profitability, innovative 
capacity, and competitiveness of the financial sector - and, thereFore, on the availability Df the 
capital and credit. that American businesses depend on to invest, grow, unci create jobs. 



2 

Again, thank you for the opportunity to contribute to your important efforts. Please let 
me know if you have any questions about the attached comments. 

Sincerely, 

Rob Nichols 
President and COO 



InSI\l'HIlCe for the 21st century 

By: Peter Ludgin 
December 27,201004:32 AM EST 

Insurance regulation is in dire need of an overhaul. Agents and brokers, as well as the consumers 
they serve, are shortchanged by an antiquated st'ile-base~1 system, whose patchworK model is 
inefficient and costly. 

The 56 state-based insurance bureaucrncies (including the five territories and Washington) that 
regulate today's insurance market compel producers to jump through various hoops to serve 
customers - including barriers to entry, a lack or portability and price controls. 

This system is a vestige of the 19th century, when states regulated most domest ic commerce. The 
Supreme Court ruled in 1868 that in,urnnce was not interstate commerce, giving states primary 
jurisdiction, which they maintain today. 

Yet state-based insurance regulation can be discordant- creating onerous costs, redundant forms 
and headaches for producers, insurers and the consumers they serve. 

The state-based system often lacks Ilexibility. For example, longtime customers, who move out 
of state, cannot continue with their familiar financial advisor in a seamless fashion. In addition, 
consumcrs do not understand why an annuity, long terlll care, disability Dr life policy is available 
in olle :-;tate, but not another. 

This state-based system can serve as a barrier to entry. It prevents products 1'1'0111 being 
introduced in !1 timely fashion. Ancim!1rketing to potential customers Ollt of state, without a non­
resicientlicense, is forbidden. 

Reformers support bipartisan legislation to address licensure hassles, speed to Illarket issues and 
price co'ntrols by creating an optional federal charter. However, Illany opponents view this as a 
threat to their market share. In effect, they are opposed to additional competition. How docs this 
help consllmers? It doesn't. 

Choice, competition and open markets are what help consumers. During the health care debate 
the issue of portability - selling products across state lines-was considered. In the Pledge to 
America, Republican leaders would allow individuals to buy health care coverage outside the 
stolte they live in. In many ways, these issues overlap. 

Some supporters of the optional federal chartcr seek the elimination of price controls, saying that 
competitive marKet forces - good, old-fashioned competition- should dctermine the prices and 
terms of products. 

For example, Illinois has allowed free market pricing since 1971. As a result, there are several 
hundred companies now competing in this market. States with price controls have far fewer 
options I()r their residents. 



Unfortunatcly, the new Dodd·Frank Wall Street reform bill docs not address these issues. But it 
docs create a Federal Insurance Office, whosc dircctor is requircd to issue a report to Congrcss 
"on how to mode1'llize and improve the system of insurance regulation." This new olTice must 
tacklc these muHers. 

Supporters or an optional fcderal charter are not advocating thc annihilation of the state 
regulatory systcm. Producers and insllrers would havc a choice to stay within the statc·bascd 
system - 01' opt into a federalrcgulatory strllcturc. We must protect against dual regulation. 

An optional fcderal charter is not abOlIt less rcgulation - but better, efficient and consistent 
regulation across all states 1'01' all consumcrs. 

The politics behind this issue are tricky - at stake is turf, revcnue and market share. However, 
supporters of this optional chartcr and mode1'llization are on the right side of this policy proposal. 

Peter Lin/gin is the executive director 1!/,Agel1l.l'fin· Change, II gl'llss-roots t/'atie IISsociatiol/ 4 
illsural/ce agel/Is lllIti bl'Okersfj'olll ({cross all/illes I~r il/sul'{{l/!'£, 



Insurance Issues Stemming From.Dodcl-Frank 

Appointment of Director 

The Director for the new Feclerallnsurance Office (FlO) created by Title V, Section 
502(a)(3) of the Dodd-Frank Wall Street Reform and Consumer Protection Act of 
2010 should be a person who has insurance experience and who is committed to 
and capable of creating competitive markets that benefit of insurance consumers. 
Candidates must not simply be evaluated on their willingness to proliferate regulation 
orpenalize industry pal1icipants. 

The new FlO Director must also be capable of representing the U.S. and developing 
federal policy on international insurance matters. This authority should exercised in a 
manner that ensures equitable treatment of domestic and foreign insurers and 
promotes job innovation and growth in the U.S. markets. 

One of the first tasks of the new Director will be to conduct a study and to submit a 
repOit to Congress on how to modernize and improve the system 01 insurance 
regulation in the U.S. This report will require the Director to be objective and 
impartial when evaluating the effectiveness and efficiency of state regulation. For 
this reason, it is imperative that the Secretary avoid appointing a person who has 
staunchly defended state regulation 01' who will perceive any criticism of state 
regulation as a critique of his or her past record. 

Designation of Systemically Important Non-Bank Financial Company 

The new FlO Director will have the authority to recommend to the FSOC that an 
insurer be designated as systemically important. The criteria for such consideration 
have not yet been promulgated. Nonetheless, any company designated for 
heightened oversight by the FSOC will suffer from a competitive disadvantage. 

For this reason, the FlO Director must exercise this authority in very limited 
circumstances. Furtl1ermore, there must be some checks and balances on this 
authority to ensure ti1at it is not used as a political level' against industlY members. 
At a minimum, there should be an appeal process whereby companies can challenge 
the findings of the Director before the recommenciation Is formally presented to the 
FSOC. 

Underserved communities, minol'ities and low and moderate income persons 

The FlO Act directs the FlO to monitor, and presumably report, the extent to which 
traditionally underserved communities, minorities and low and moderate income 
persons have access to affordable insurance products regarding all lines of 
insurance. The premise of this section of the FlO may be flawed. To our knowledge 
Congress did not present any findings that suggest that the groups listed in the 
SUbsection are underserved. It will be imperative that the FlO work with the industry 
to understand the business of insurance and the need to charge actuarially 



appropriate rates to maintain vibrant and competitive markets for all insurance 
consumers. 

Data Collection: Minimum Company Size Threshold 

The FlO Act authorizes the FlO to collect data from insurers to carry out its 
functions. It further directs the FlO to establish a minimum size threshold beneath 
which insurers would be exempt for the requirement to submit data to the FlO. 

First, we urge the FlO to exercise its data collection powers judiciously and to avoid 
placing unnecessary and duplicative reporting burdens on companies. Second, we 
believe that, in order for tile FlO to have a complete understanding of the insurance 
marketplace, the FlO must collect data from the entire Insurance marketplace. This, 
of course, requires data collection from the thousands of "small" insurers writing 
business in the U.S. 

Furthermore, the costs of responding to data calls can be disproportionately 11igh for 
larger insurers. These additional costs will create a competitive advantage for those 
insurers who are excepted from these data calls. Therefore, we urge the FlO to 
issue no threshold for data collections. In the altemative, we believe very low 
threshold is necessary to allow the FlO gain a full understanding of the market'place 
and maintain a competitive.level playing field. 

FlO Study and Report 

Regarding the repolis the FlO Director is required to produce for Congress, active 
engagement with the insurance industry during the drafting process is important. The 
reports include one on improving U.S. insurance regulation and another on the 
breadth and scope of the global reinsurance market and the critical role the market 
plays in supporting insurance in the U.S. Making sure these reports incorporate 
industry input and provide objective analysis of these respective issues is key. 



Department of Labor Initiative Regarding Definition of "Fiduciary" 

The Department or Labor ("DOL") recently issued a proposed rule that would redefine 
the tcrm "fiduciary" with respect to retirement plans andIRAs. The proposed regulation 
would greatly expand the dei'inition of' a fiduciary, so that many 1110re entities and 
individuals would be fiduciaries. 

It is important to note that the existing regulatory definition has been in place since 1975 
and the statute has not changed. 

II' a person is a l'iduciary with respect to retirement plans and IRAs, the person is 
generally precluded from giving any advice that could have any ef'rect onthc person's 
compensation. So. for example, many routine transactions perrormed by a broker or 
dealer would become illegalunlcss completely rcstructui·ed. This has caused greltl 
concern among the investment community, since the result or the new regulation would 
appeal' to be an enormous restructuring or an entire industry without any busis in the 
record or a need 1'01' restructuring. And therc would bc n corresponding decrease in 
investment inl'ormation being provided to investors, ns advisors seek to insulute 
themselves from the enormous new liabilities created by the regulation. 

DOL is moving forward despite a similar initiative by the SEC. which roeuses 
appropriately on disclosure. The unfortunate and very disruptive result could be that 
broker/dealers would be subject to two sets of inconsistent rules. creating unnecessary 
costs and conrusion for them and their customers. 

The costs associated with industry restructuring and compliance with inconsistent rules 
will only serve to drain resources I'rom the creation of new jobs and thc stimulation of the 
ecollomy. The decrease in the investment information available to investors will also 
undermine both savings and investment in the economy, At a minimum. the DOL and 
SEC should coordinate on a single fiduciary rule. 
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The Department of Labor ("DOL") recently issued a proposed rulc that would redel'inc 
the term "fiduciary" \vith respect to retirement plans lind IRAs. The proposed regulation 
would greatly expand the definition of a l'iduciary, so that many more entities and 
individuals would be fiduciaries. 

It is important to note that the cxisting regulatory definition has becn in place since 1975 
and the statute has not changed. 

[I' a person is a fiduciary with respect to retirement plans and IRAs, the person is 
generally precluded from giving any advice that could have any efFect on the person's 
compensation. So, for example, many routine trnnsactiolls pcrformed by a broker or 
dealcr would become illegal un[css completely restructured. This has caused great 
concern among the investment community, since the result of the new rcgulationwould 
appeal' to be all enormous restructuring of nn entire industry without any basis in the 
rocord of a need for restructuring. And there would be a corresponding decrease in 
investment informntion being provided to investors, as advisors seek to insulate 
themselves from the enormous new liabilities created by the regUlation. 

DOL is moving forward despite a similar initiative by the SEC, which focuses 
appropriately on disclosure. The unfortunnte and very disruptive result could be that 
broker/dealers would be subjecllo two sets of inconsistent rules, creating unnecessary 
costs and confusion for them "and their customers. 

The costs associated with industry restrncturing and compliance with inconsistent rules 
will only serve to drain rcsources from the creation of new jobs and lhe stimulation of the 
economy. The decrease in the investment information available to investors will also 
undermine both savings and investment in the economy. At a minimum, the DOL and 
SEC should coorclinate on a single Fiduciary rule. 
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The Honorable Darrell Issa 
Chairman 

January 19,2011 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Issa: 

FAX 202-628-2507 

E-Mail info@fsroul1d.org 
Www fwlIIod on' 

The Financial Services Roundtable (the "Roundtable") appreciates the opportunity to provide 
you with our comments regarding cunent and contemplated federal regulations thatnegatively 
impact our economy and job growth. Presently, the Roundtable is focused on implementation 
of the Dodd-Frank Wall Street Reform and Consumer Protection Act (the "Dodd-Frank Act"). 
We are committed to make the regulatory changes that follow from the Dodd-Frank Act work 
for the American economy. The Roundtable, however, remains concerned that certain 
regulations, as outlined below, must be implemented with the restraint required by the Act, in a 
commercially reasonable manner, and that they not go beyond the original intent of Congress. 

The Financial Serviccs Roundtable represents 100 of the largest integrated financial services 
companies providing banking, insurance, and investment products and services to the 
American consumer. Member companies pmticipate through the Chief Executive Officer and 
other senior executives nominated by the CEO. Roundtable member companies provide fuel 
for America's economic engine, accounting directly for $74.6 trillion in managed assets, $1.1 
trillion in revenue, and 2.4 million jobs. 

Parmnount among the Roundtable's concerns with the Dodd-Frank Act is the debit interchange 
fee restrictions (the "Durbin Amendment") contained within Section 1075. Interchange fees 
are the fees merchants pay to cm'd issuing banks to'have the ability to accept card payments. 
The Dodd-Frank Act compels the Federal Reserve Board (the "Board") to regulate interchange 
fees through price controls. The Durbin Amendment, and the subsequent Board proposed rule, 
falls substantially short of capturing the costs associated with providing the debit service. Left 
unaltered, these proposed rules will not only drastically change the way consumers are 
accustomed to paying for goods and services, but will threaten the safety and soundness of well 
capitalized financial institutions that participate in the payment system. 

The Board's proposal would remove an estimated $15 billion dollars from the financial 
services marketplace. This significant reduction will require higher fees to be paid by 
consumers, negatively impact lending, and may ultimately lead to a reductio'n of jobs in the 
financial services industry and the broader economy. The Durbin Amendment's unprecedented 
shift of resources from one industry to another, Witllout a clear and direct benefit to consumers, 
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--will hurt small businesses-and consumers-in the long -run. Additionally , asl owdownin- -
innovation and lack of competition among debit card issues could lead to increased use of less 
efficient payment systems such as cash or checks, which could ultimately negatively impact 
consumer spending and the economy as a whole. -

The Roundtable is, also, closely tracking implementation of Section 619 of the Dodd-Frank 
Act that sets forth the new Section 13 of the Banking Holding Company Act of 1956 
(commonly referred to as the "Volcker Rule"). As its preamble provides, the Dodd-Frank Act 
was intended to "promote the financial stability of the United States" and to respond to 
particular risks to that stability, such as the "too big to fail" problem and "abusive" financial 
services practices. The Dodd-Frank Act was not intended to punish the financial services 
industry nor to stifle the ability of the industlY to provide products and services to meet market 
demands. As a result, we have asked the regulators to not interpret the Volcker Rule to extend 
beyond what Congress intended. In this manner, the regulations would meet the mandate of 
the Dodd-Frank Act and minimize the risk of impairing financial institutions' ability to fulfill 
their crucial role of supporting financial stability and the U.S. economy. 

The Volcker Rule was not intended to supplant or overlay well-established regulatory regimes 
that have proved to be effective and have not been implicated by the recent finanCial crisis, 
such as ERISA and insurance regulation. Unintended consequences and harm to safety and 
soundness would result by applying the Volcker Rule beyond its statutory intent. Traditional 
banking, fiduciary, investment and insurance activities, as well as the manner and structures 
through which such activities are conducted, should remain subject to traditional safety and 
soundness principles and other similar regulations that already appropriately and effectively 
regulate them. 

Additionally, we have encouraged regulators to closely examine the equality of competitive 
opportunity afforded to banking organizations formed under the laws of the United States 
compared to non-U.S. banking organizations The Volcker Rule expressly permits non-U.S. 
banking entities to conduct activities outside of the United States that would otherwise be 
prohibited by the Volcker Rule. u.S.-based banking organizations and their subsidiaries have 
no such authority with respect to their non-U.S. operations. Because this divergent treatment 
necessarily subjects similarly situated globally-active banking organizations to different 
standards and limitations, regulators should implement the Volcker Rule with a careful eye to 
avoid disadvantaging U.S.-based banking organizations that are active globally, as compared to 
their non-U.S. competitors. Unless similar flexibility can be applied to the non-U.S. activities 
of globally-active U.S. banking organizations, applying significant limitations to the business 
of U.S. banking organizations will hinder their ability to compete globally, while contributing 

-little to the goal of system-wide financial stability towards which the Dodd-Frank Act and the 
Volcker Rule are directed. 

As it relates to the new Consumer Financial Protection Bureau (the "Bureau"), the Roundtable 
has advocated for strong, rational consumer protection standards and enforcement that 
emphasize safe harbor, uniform national standards, uniform disclosures for all agencies, 
enforcement for non-regulated companies, and quantifiable standards. While the Bureau has 
not yet proposed any new regulations, we remain concerned that the manner in which the 
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Bureau chooses to use its sweeping powers to write and enforce consumer financial regulations 
could have a significant adverse effect onjobs and the economy. 

Experience with regulations recently issued under the Credit Card Accountability 
Responsibility and Disclosure Act of 2009 has shown that increasing the cost and risk of 
extending consumer credit results in a reduction of the amount of credit extended, a nan'owing 
of available options, and increases the price of credit with resulting adverse ripple 
effects on economic activity and job growth. Regulations issued by the Bureau that limit 
innovation, reduce consumer choice and fail to take account of market forces are likely to 
adversely impact the economy and jobs. One study on The Effect of the Consumer Financial 
Protection Agency Act of 2009 on Consumer Credit (attached) found that, under conservative 
assumptions, actions by the Bureau could increase the interest rates consumers pay by at least 
160 basis points; reduce consumer borrowing by at least 2.1 percent; and reduce the net new 
job creation by 4.3 percent. We are hopeful that through responsible implementation and 
vigorous oversight of this new agency these numbers will not become a reality. 

Finally, Section 115 of the Dodd-Frank Act, which outlines "enhanced prudential standards," 
has the potential to negatively affect job creation and economic recovery by maldng credit less 
available and more costly. These new standards are intended to mitigate risk to financial 
stability and would apply to systemically important nonbank financial firms to be designated 
by the Financial Stability Oversight Council (the "FSOC") and to bank holding companies 
with assets over $50 billion. The "standards," which are to be implemented by the Federal 
Reserve Board, include risk-based capital requirements, leverage limits, liquidity requirements, 
resolution plan and credit exposure report requirements, concentration limits, a contingent 
capital requirement, enhanced public disclosures, short-tenn debt limits, and overall risk 
management requirements. The Roundtable believes increased capital standards, beyond what 
is required for safety and soundness, will directly retard the growth of credit availability and 
increase its cost, which will make it harder and more costly for businesses to borrow, thus 
making job creation more difficult. Similarly, overly strident liquidity requirements will 
reduce the amount ofloans available, as they are comparatively illiquid assets, and negatively 
impacting economic growth. 

We thank you for the opportunity to comment on proposed regulations, specifically the Dodd­
Frank Act, and their potential negative impact on the financial services sector, job creation, and 
the larger economy. We stand ready to work with you and your staff as you conduct oversight 
of these important issues. . 

Best regards, 

Steve Bartlett 
President and CEO 
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1. INTRODUCTION 

In 2009, the United States Department of the Treasury submitted the Consumer 

Financial Protection Agency Act of 2009 to Congress, proposing a sweeping overhaul of 

consumer financial regulation.' Congress has wrestled Witll the Administration's proposal 

in the ensuing months. In December, the House of Representatives passed a bill iliat 

adopted some key elements of the Administration's bill but discarded others? As of the 

printing of this Article, the Senate is still working on this contentious subject, and, as of 

the end of2009, no bill has advanced to a Committee vote. This Article analyzes the 

Administration's bill since it provides the template for the other legislation considered and 

because some of the ideas advanced by the Treasury Depmtment are wOlthy of debate 

regardless of whether they m'e adopted during the current session of Congress or at illl. 

The Administration's proposed legislation would create a new agency that would 

take over many of the consumer protection functions of several federal regulatory agencies 

md have jurisdiction over virtually all consumer financial products Md services? The 

new agency is intended to achieve stronger regulation of consumer financial products and 

services through more extensive powers than existing agencies have under current laws.4 

Under the Administration's bill, the CFPA would have tlle power to, among other things: 

• prohibit certain consumer financial products or services or features ofthose products 

or services' s , 

• impose more stringent and intrusive disclosure requirements on providers of 
consumer financial products and services;6 

• require that providers offer "plain vanilla" products that the agency would design, 
before or at the same time those providers offered their own variants on these 
standm'd products;7 md, 

1 UNITED STATES DEPARTMENT OF THE TREASURY, CONSUMER FINANCIAL PROTECTION AGENCY ACT OF 2009 (2009), 

available al http://www.financiflIstflbility.gov/docs/CFPA-Act.pdf [hereinafter CFPA Act] (proposing 2009 Consumer Financinl 
Protection Agency legislation for passage by Congress), The reforms of consumer fimmcial protection and the proposcl to create a 
single Olgency were presented on July 17,2009 in UNITED STATES DEPARTMENT OF niE TREASURY, FINANCIAL REGULATORY 

REFORM: A NEW FOUNDATION 55~75 (2009) [hereinafter New Foundation], available al 
http://www.fiuanciclstability.gov/docs/regs/FinflIReport_web.pdJ'(outlining prolJosals for various governmental regulations of 
financial services and credit products). 

2 We discuss the difTerences between the Administration find the I-louse bill below. See generally inji-a n. 13 and accompanying text. 
J These include the Federnl Reserve Board ofGovcrnors, Office ofthe Comptroiler orthe Currency, Office of Thrift Supervision, 

Federal Deposit Insurance Corporation, National Credit Union Administration, and the Federal Trade Commission. See CFPA Act, 
supra note I, at § 1061(a). While the CFPA would regulate many consumer financial products und services, there are two priJlcipcl 
exceptions: (I) illsunmce would be excluded, except for credit insurance, moitgage insurance, und title insurance; (2) investment 
products that ace already regulated by the SEC or CF'fC would be excluded. CFPA Act, supra note 1, at § I082(d). 

4 New Foundation, mpra note 1, at 3 ("We propose. . stronger regulutions to improve the transparency, fairness, and appropriateness 
of consumer und investor products and services. "). 

, CFPA Act, supra note I, at § 1031(c). 
G Jd. at § 1032. 
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. • ensure that underserved consumers and communities would have access to consumer 

services, lending, and investment. 8 

The proposed legislation expressly allows states and localities to impose stricter 

regulations than those adopted by the CFPA and engage in enforcement efforts 

complementing those conducted by the CFPA.9 The Act would therefore end federal 

preemption of state consumer protection for nationally chaltered financial institutions. 

The Act would also change tbe law on consumer financial protection by extending the 

current condemnation of "unfair and deceptive practices" to include "abusive" practices lO 

and require that lenders make "reasonable" disclosmes. II 

The Treasury Department initially proposed this new system of consumer financial 

protection in its June 2009 white paper Financial Regulatory Reform: A New Foundation. 

However, the proposal for the new agency and many of the key principles for how this 

agency would regulate consumer financial products were presented in articles alld repOits 

that were authored by several law professors, including the Assistant Secretary ofthe 

Treasury who was involved in the drafting of the legislation. 12 These articles and repOlis 

provide the intellectual foundation for modifications in consumer protection regulation on 

the premise that consumers are irrational and make mistakes systemically in how they 

borrow money. Accordingly, these writings provide a guide for how its proponents intend 

the new agency and laws to work. 

This Article concludes that CFPA Act as proposed by the U.S. Department of the 

Treasury would: 

• Make it harder and more expensive for consumers to borrow and would risk 

reversing the decades-long trend towards the democratization of credit. 

• Create a "supernanny" agency that is designed to substitute the choice of 

bureaucrats for those of consumers. And, 

7 !d. at § 1036{b) . 
• Id. fl' § 1014(0)(2). 
g!d, at § I035(a). Currently, acc rule~ preempt slEtes !lnd localities from supervising, examining and regl1iating the business activities 

of national banks and their opeHlting subsidinrics. 12 c.r.R. pt. 7, 34; UNITED STATES GOVERNMENT ACCOUNTAmLITY OFFICE, 
acc PREEMPTION RULES; DCC SHOULD FURTHER CLARIFY TI-IEApPLICADILITY OF STATE CQNSUMER PROTECTION LAWS TO 

NATIONAL BANKS (2006), available at http://www.gao.gov/nqw.items/d06387.pd[ See also Home Owners' Loan Act of 1933, 12 
U.S.C. §§ 1461-1470 (2006). 

10 The terms "abusive" and "abuse" are not defined in the Aet. See generally CPPA Act, .wpm note I, at § 1002 (listing definitions of 
various terms Illlder the proposed Act). 

II CFPA Act, supra note I, at § 1032(b). 
12See, e.g., Michael S. Barr, SendhiJ Mullainathan, find Eldar Shafir, BehaViorally InjiJrmed l'fnancia! Services Regulation I (Ncw 

American Foundation Working Paper, October 2008); Oren Bur-Gill & Elizabeth Wurren, Making Credit Seifer, 157 U. PA. L. REV. 
1.39 (2008). 
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~ Jeopardize the financial recovery by reducing credit when the economy is fragile 

and there is already too little credit. 

We briefly explain each of our findings in this introduction. 

The Treasury's CFPA Act would also make it harder and more expensive for 

consumers to borrower. It would likely; 

• Prohibit lenders from offering some credit products and services that consumers 

want and benefit from. The CFPA would have the power to do this and the 

proponents of the agency have argued that many common products, including 

subprime mortgages and credit cards, are of dubious benefit to consumers. 

• Impose significant additional costs on lenders that would be passed on to 

borrowers. These costs would include exponentially higher litigation and 

regulatory costs that would result fi'om allowing states and municipalities to 

adopt more stringent regulations and imposing new and untested liability 

standards on lenders. They also include the costs of complying with the stronger 

regulations that the CFPA is supposed to apply. 

• Require lenders to push consumers towards lending products designed by the 

CFP A. The CFP A would have the power to impose significant costs on lenders 

offering innovative lending products and the consumers who want them. The 

CFPA's proponents strongly advocated this paternalistic approach in which the 

government provides soft or hard "nudges" to get consumers to take an option 

these proponents prefer. There is no re~son to believe that products designed by 

a regulatory agency would be better than those designed by lenders and freely 

chosen by consumers. (The CFPA may have sufficient powers to "induce" 

lenders to provide products of its design even without the ability to require 

lenders to offer "plain vanilla" products.) 

These aspects of the CFPAAct would result in consumers losing access to methods 

of lending that the agency prohibits or that lenders withdraw as a result of the higher costs 

th.ey incUl'. Lenders will also pass on the higher costs resulting from federal and state 

regulation oflending products to consumers in the form of higher interest rates and fees. 

These aspects of the CFPAAct would likely reverse the decade long trend towards the' 

democratization of credit. The increased cost of lending combined with requirements to 

offer agency-designed products is likely to result in a significant reduction in credit 
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availability, particularly to people who have historically had more difficulty obtaining 

access to credit. Finally, the increased cost of credit and reduced availability would 

impose collateral damage on small businesses that often rely on consumer financial 

products. 

The CFPAAct would create a "supernanny" that is designed to substitute 

bureaucratic choice for consumer choice. The CFPAAct, as explained by its proponents, 

is based on the findings of "behavioral law and economics" that consumers make bad 

decisions when it comes to financial selvices products and would be made better ofl'with 

the government steering them to better decisions. A Consumer Financial Pl'Otection 

Agency premised on this paternalistic view would be prone to replace what consumers 

believe is in their interest with its own views. It is doubtful that even the most well 

educated bureaucrats could design sustainable and profitable products better suited to 

satisfy consumer needs than those designed by lenders: Similarly, it is unlikely that any 

group of regulators could make better decisions on how and on what terms to borrow than 

the consumers with the greatest stake in the loan. 

The CFPAAct poses especially severe risks to American households and to the 

economy over the next few years. The American economy remains fragile. Credit 

availability to households remains restricted, which has hurt those households directly. 

The credit crunch has also indirectly harmed consumers through decreased economic 

activity, resuiting in fewer jobs and reduced incomes. In addition to the long-run effects 

the CFPA Act would have on credit availability, the proposed legislation would also 

especially dampen credit availability in the nearer term because financial institutions 

would face a great deal of uncertainty over the scope and risks of the new regulations. The 

resulting reduction in credit availability would likely slow the nascent economic recovery 

and especially impact job creation as a result of the multiplier effect of consumer spending 

on eco·nomic activity. It would also dampen the formation of new businesses that generate 

most of the economy's net new jobs. Adopting a new regulatory system fOJ' consumer 

financial products that could make it harder for consumers to bon'ow in 2010 and 2011 is 

an especially bad idea. 

Our conclusion is that the Treasury Department's CFPAAct of2009 is a misguided 

attempt to erect an agency that could substitute its own view for those of consumers on 

how and under what circumstances consumers should be able to borrow money. Short­

term the CFPAAct would tighten the credit crunch that still threatens the economy. Long-

Evans find Wright~Effect ofCFPA on Credit Availability 
5 



term it would reduce the availability of credit generally to consumers as well as small 

businesses. Most unfortunately, the CFPAAct-induced reduction in credit availability 

would reverse successful efforts to democratize credit by which all segments of American 

consumers have increasingly been able to borrow to meet their short-term and long-term 

needs. 13 

The remainder ofthe Article explains the basis for our conclusions. One must begin 

with an understanding as to how consumers benefit from the variety of lending products 

available to them in order to understand why the CFPA Act will likely prove harmful. 

Furthermore, it is important to recognize how financial innovation through the 

proliferation of consumer credit products has democratized credit by making it available to 

an ever-broadening segment of society. Accordingly, we explain each ofthese in Sections 

II and III respectively. We then turn in Section IV to explaining the rationale for the 

CFPA Act as proposed. In Section V, we analyze how the provisions of the CFPA Act 

and the powers granted to the new agency would likely affect the cost and availability of 

consumer credit to households and small businesses. Section VI presents our conclusion­

that the CFPA Act would likely harm consumers and small businesses by restricting the 

availability of credit at a time when the economy needs more, rather than less, credit. 

II. CONSUMER BORROWING 

A. Consumer Benefits from Borrowing 

Households mainly borrow to even out how much they consume over their 

lifecycles. People tend to have increasing wages over the first couple of decades of their 

time in the workforce. Wages reach a plateau and then decline until retirement. Figure 1 

shows the typical time patterns which vary according to educational level. If people 

neither borrowed nor saved they would live much better in middle age than earlier or later. 

In fact, to the extent they are able to, households usually borrow when they are young. 

They may take out loans to finance an education, the purchase of durable consumer goods, 

13 On December 11, 2009, the U.S. HOllSe ofRcpresenlativcs passed the Wall Street Reform and Consumer Fin{lncial Proteelion Act of 
2009. H.R. 4173, I11sl Cong, (2009), Title IV of that bill addresses commmer financial protection. Sec generally id. at § 4001. There 
arc lllany key differences between the House Bill and Ihe Administration's proposed bill. Most importantly the House bill eliminates 
the proposcrl "plain vonilln" provisions discussed £It some length in this pnper as well as the proposed "rellsotlElbleness" requirements. 
The I-louse bill [liso retnins elements orthe "state preemption" problems we discuss, though it limits these with regards to b£lnks at the 
discretion of the Office of the Comptroller of the Currency. The House bill nevertheless still imposes linbility for "nbusive" lending 
practices, consolidates vast swaths offinnncini reglll£ltion in the Director or the Agency, nnd provides states vllriol1!; incentives to 
litigate, such as the opportunity to recover litigation costs. Jd, at §§ 4301{a), 4102{1l)(2), 4S05(b). 
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or even the purchase of a home. As they get older they can reduce borrowing and become' 

net savers through home ownership or other investments. They draw down their 

investments, plus forced savings such as social security, after they leave the work force. 

Figure 1 shows the typical profile ofbOl'fowing and asset accumulation over a lifecycle. 

Figure 1. Lifetime earnings fol' different levels of CdUCHtiOl~ in 2007 dollars. 
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Source: U.S, Bureau ofthe CenslIs, Historical Income Tables, available at 

http://www.census.gov/hhes/www/incomelhistinc/p28.html. 
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Figure 2. Borrowing nnd income over the lifecyclc ill 2007 dolhus. 
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Note: Debt includes consumer and mortgage debt. Income corresponds to avemge unnual before-tax income. 
,source: Federal Reserve Board of Governors, Survey ofConSl1mer Finance, 2007. The debt line shows the level of 

accumulated debt at a point in time while the income line shows the mmual income at a point in time. 

Consumers borrow for other reasons as well. Some consumers borrow because 

they have experienced unanticipated drops in income, perhaps due to a job loss or a 

divorce, or because they have an unusual expense, such as a wedding or a vacation. Many 

consumers also borrow to pay for other expenses such as buying clothes, 14 As has always 

been the case some consumers take on more debt than they should and run into trouble. IS 

But, by and large, most people borrow responsibly.16 

·14 Consumer surveys lmve found that consumers typically prefer to use their debit cards insteud of credit cards for small everyday 
purchases. See, e.g., Sus()n Reda, 2003 Consumer Credit Survey, STORES MAGAZINE, November 2003. Economists explnin the 
consumer preference to lise debit eards instead of credit cards with "menml accounting." Menial accounting refers to the thought 
process that consumers engage in before they enter into a transaction which discourages them from overspending und serve as n 
mecl1anism ofsclfrcgulation. See Drazen Prelec & George Loewenstein, The Red and The Black: MenIal Accounting a/Savings 
and Debt, 17 MARKETING SCIENCE 4 (1998). 

15 See generally Todd J. Zywicki, An Economic Analysis a/the Consllmel' Bankruptcy Cds/.r, 99 Nw. U. L. REV. 1463, 1492~99 (2005). 
16 The American Bankruptcy Institute reported that there were 1,064,927 personal bankruptcy filings in 2008, which corresponds to less 

than 1% orus households. See Press Release, American Bankruptcy Institute. Consumer Rcmkl'llplcy Filings up Nearly 33 percent 
in 2008 (January 9, 2009), £Ivai/able at 
http://mvw.ubiworld.org/AMffemplate.cfm?Section=I-lome&TEMPLATE=/CMlColltentDispluy.crm&CONTENTID=56120. 
According to the Mortgage Bankers Associution, 3.3 percent of mortgages were in the foreclosure process at the end of2008. See 
Press Relense, Mortgllge Bankers Associution, Delinquencies und Foreclosures Continue to Climb in Lutest MBA Nationul 
Delinquency Survey per American (May 28, 2009), available al 
hltp:llwww.mortgagebankcrs.orglNewsandMedialPressCenter/69031.htln. The average credit card default was 5.73 percent in 
August according to Moody's. See Moody's Credit Cl/rd Index Improves in.luly, PORnES, August 21, 2009, available at 
http://www.forbes.eom/feeds/apI2009/08/21/busihess~us~moody~apos+ercdit-cnrds_6803326.htl11l. These rates are lower during 
normal economic times. 
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Consumers benefit directly from borrowing. Economists have shown that as a result 

of aligning consumption and income more closely, consumers can increase their overall 

level of well being over their lifetimes. In any event, most people who can borrow against 

their future incomes tend to enjoy a nicer lifestyle when they are younger than they could 

achieve from current income.17 Consumers also benefit indirectly from borrowing. By 

buying more they enable businesses to expand production and create more jobS.18 TImt 

tllen raises consumer income and spending. International experience also suggests that the 

availability of credit spurs economic growth. 19 

B. The Risks of Lending to Consumers 

Financial institutions face some serious problems in lending to consumers though. 

There is great uncertainty over the ability of any individual to pay back a loan. The 

earnings with which an individual borrower can pay back the loan are unknown and in the 

futnre. Moreover, it can be difficult to collect when people default because sometimes 

their only collateral is whatever money they might earn from future work. Lending faces 

the well-known problems of adverse selection (loans are most attractive to those who are 

least likely to pay them back); asymmetric information (borrowers know more about their 

ability to repay than lenders ever could); and moral hazard (borrowers will take less care 

to repay loans if they know they can avoid repayment as a result of debt relief laws, rules 

and programs, and possible lender forbearance). 

The risks to lenders from adverse ~election, asymmetric information and moral 

hazard tend to resnlt in precautionary limits on the amount of lending-or liquidity­

available to consumers. In the extreme, consumers who want to borrow cannot find 

anyone to lend to them. Centuries ago there was little consumer lending because of the 

risks of collecting; and there was little borrowing because laws to ensure repayment-and 

reduce moral hazard-had draconian consequences such as time in debtor prison.20 

17 Economists expiuin this pattern ofconSUfilcr behavior with the permanent income hypothesis according to which people base their 
consumption expenditures olllong~term income trends. See PAUL SAMUELSON & WILLTAM NORDHAUS, ECONOMICS 421 (Irwin 
McGruw~I-Iill1998). 

IS The essence of this is the multiplier mechanism where an increase in investment raises the income of consumers and thereby leflds to 
a cascading chain of further spending illCrcUSCS. See id. at 446~54. 

19 See Aghion Philippe, Abhijit v. Banerjee, GeorgeRMarios Angeletos & Kalina B, Manova, Volatility and Growth: Credit Constraints 
andPl'odllclivily-Enhancing Inve,~/menl (MIT Department of Economics Working Paper No. 05R15, April 30, 2005), avai/(jble al 
http://ssrn.com/absLraC{=719772 (finding that "tighter financial constraints make R&D investment and growth more sensitive to 
shocks, while also gcnerating a more negative correlation between volatility and growth to both higher aggregate volatility" for a 
panel of countries over the period 1960-2000). 

20 Even English landowners did not mortgage their property before the 1600s because ifthey missed a payment, they forfeited their 
entire holdings. See generally GmSHl'PB BERTOLA liT AL., '1'1-1E ECONOMICS OF CONSUMER CREDIT lR27 (MIT Press 2006), 
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Economists use the term "liquidity constraint" to' refer to the situation in which an 

individual cannot receive additional credit at any price, Some households cannot receive 

any credit at all while other households cannot receive additional credit even though they 

are willing to pay for it. Over the years consumers have seen the relaxation of these 

liquidity constraints as a result of the development of financial markets and innovations in 

the provision of financial products and services that have enabled lenders to better deal 

with adverse selection, asymmetric information, and moral hazard problems, These 

developments have benefited members of social and economically disadvantaged groups 

especially, Over the last several decades the supply of credit has become democratized 

with, as we will see below, all but the very poorest members of society able to borrow to 

some degree. 

C. Moral Objections to Borrowing and Lending 

Not everyone has applauded the democratization of consumer borrowing over the 

years. There has been an almost constant thread of moral opprobriwn to borrowing from 

various quruters since the early days of our cOllntry. During the 19th century as retailers 

increasingly provided comn~mer credit various social commentators warned against the 

practice. One social critic chastised women for the "curioils process of reasoning" that led 

them to buy on installment rather than paying up fi'ont?! By the turn ofthe 20th century, 

social commentators warned against the evils of spending ruld going into debt through 

morality tales such as Keeping Up with Lizzie (which inspired the subsequent comic strip 

Keeping up with the Joneses). As Irving Bacheller's "Charge It" observed in 1912, 

"Credit is the latest ally of the devil. It is the great tempter. It is responsible for half the 

extravagance of modern life.,,22 These commentators have ru'gued for public policies to 

fi b ·23 prevent consumers rom orrow1l1g. 

American consumers have largely chosen to ignore this well-meaning advice 

throughout the nation's history. They have embraced new forms of credit that enable 

them to enhance their current standards of living through borrowing. By and large that is 

an economically sensible response to the shape of lifecyc\e earnings, and most consumers 

do so responsibly. As we will see below, the academic scholars who designed the CFPA 

21 LENDOL CALDER, FINANCING TIlE AMERICAN DREAM: A CULTURAL HISTORY OF CONSUMER CREDIT 181 (Princeton 

University Press 2001). 
22 IRVJNG BACHELLER,"CHARGE IT," OR KEEPING Ur WITH HARRY 116 (Harper & Brothers 1912). 

23 CALDER, supra note 21, at ch.3. 
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and are its leading proponents are the intellectual heirs ofthe social critics who thought 

that credit is the "great tempter" from which consumers should be restrained and 

protected. 

III. The Democratization of Consumer Lending 

Beginning in the early 1980s a number of innovations significantly reduced 

liquidity constraints thereby enabling mOt'e Americans to borrow more?4 These 

innovations helped inct'ease credit availability dramatically for members of socially and 

economically disadvantaged groups thereby democratizing ct'edit. The gaps between 

credit availability for households headed by upper income white men and credit 

availability fot' households headed l?y single parents, tl,e less well-off, and minorities 

closed considerably. The expansion in consumer spending also helped fuel economic 

growth and job creation and helped sustain a long pet'iod of economic expansion iliat 

started in 1982 with just some minot' t'ecessions along ilie way until the recent financial 

crisis. 

A. Computerized Risk Analysis and Sccuritization 

Innovations in computerized risk analysis mid secW'itization were major 

developments behind iliese improvements. Both innovations have become controversial 

as each played a t'ole in the financial crisis. After we desct'ibe these innovations we explain 

that it was ilie failut'e of financial institutions to use these important tools properly rathet' 

than a pt'oblem with ilie tools themselves. It is therefore important to preserve the benefits 

of these innovations while dealing directly with the problems that were exposed by the 

finmlcial crisis. 

1. Risk Analysis 

We mentioned earlier that lenders are reluctant to provide credit to individuals 

because of problems of adverse selection, asymmetric information, and moral hazard. 

Ad vances in risk analysis over the last three decades have steadily reduced the severity of 

these problems. Those advances have resulted from a combination ofthe information 

technology revolution (which has provided more and cheaper computer power), the 

24 Angelo Lyons, flow Credit Access Ha.l' Changed Over Time/or U.S, Households, 37 THE JOURNAL OF CONSUMER AFFAIRS 231, 
248 (2003). 
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increased availability of credit-related data on individuals, and the development of 

sophisticated algorithms for predicting risk?' 

Sophisticated "automatic underwriting" of loans began with credit cards. These 

loans are unsecured and are therefore very risky. There were significant defaults when 

credit cards were first issued en masse in the 1970s. Fair-Isaac was one of several 

companies to develop credit scores based on mathematical models that credit card lenders 

and others could use as inputs into their risk assessment models. Its "FICO" score, 

developed in the 1980s, became the standard measure for credit risk.26 Some large lenders 

developed their own scoring systems based on public information as well as relevant 

proprietary information they have available for clients?7 As we document below, steady 

refinements of these risk assessment models have proved critical in enabling credit card 

issuers to expand credit to an ever wider group of Americans. 

Automatic underwriting was adopted by the mOlt gage industry in the mid 1990s. 

Prior to automatic underwriting, all mortgages were evaluated by hand based on various 

guidelines. Automatic underwriting based on statistical models of credit default caught on 

quickly. By 2000, 60-70 percent ofloans were evaluated based on these techniques.28 

Several factors were important to the growth of these automated risk analysis for 

mortgages. Studies found that the automatic techniques were ableto identifY reliably a 

larger poo I of credit-worthy candidates and do so at lower cost than human underwriters. 

These automated techniques also enabled the lenders to better verifY origination decisions 

and to reduce adverse selection problems. These techniques further reduced opportunities 

for discrimination against minorities because the algorithms were "color blind" and did 

not factor race or ethnicity information into the calculus. The significant expansion in 

mortgage lending to African Americans that we document below was due at least in part 

to the development of these techniques?9 

25 RobertM. Hunt, A CenlulJI O/Consumer Credit Reporting In America (Federal Reserve Dank ofPhilndelphia, Working Paper, June 
2005), available at hltp:llpllpers.ssrn.com/so13/papers.cfm?abstracUd=757929. See also Ben S. Bernanke, Chairmlln, Fed. Reserve, 
Fimmcilli InnovEltion and Consumer Protection, Keynote Address !It the Federal Reserve System's Sixth Biennia! Community 
Affairs Research Conference (Aprill7, 2009), available at 
http://www.federalreserve.gov!ncwseventslspeechlbemankc200904171l.htm. 

26 The FICO scoring systeln compiles information from a variety of sources SllCh [IS public record, credit application reports und awards 
points, using mathernaticalmodels, for R number of factors tllElt CRn help predict the likelihood ofll person repaying debts on time, 
e.g. length of credit history, types of credit used, amounts owed. The totnl number of these points ~~ the credit score -- predicts how 
creditworthy a person is. See History of Fair Isaac CorpOnltiOll, hltp:llwww.fico.com/en/CompanylPagesihistorY.[lspx (last visited 
_~W~ . 

27 Consllmer Poocrution of America, Pair Isaac Corporation, Your Credit Score, 
http://www.pucblo.gsll.gov/cic_tex[}llloney!creditscoreslyo1lf.htm (last visited Sept. 6, 2009). 

28 John W. Straka, A Shift in the Mortgage Land~cape: 171e 1990.1" Move 10 Automated Credll Evaluations, 11 JOURNAL OF I-lOUSING 
RESEARCH 207, 216 (2000), available al 
http://www. knowledgeplex. org!kp/text_ docllment _ sunlinarylscholarlL articlelrelfileslj hr _II 02 _straka. pdt: 

29Id. 
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Other types of credit also benefited from the development of sophisticated risk 

analysis. Overdraft protection, which allows consumers to receive an advance from the 

bank when a check they wrote is for more than the available funds in their account, has 

also benefited from technological innovation. Historically, financial institutions relied 

primarily on individual judgment to guide whether to pay checks that would overdraw a 

consumer's account. Recently, however, this process has been automated by financial 

institutions. Customers who meet the bank's predetermined thresholds, which are based 

on the bank's risk analysis, are approved instantly. The speed and the relatively low cost 

of automated approval also allowed banks to extend this service to non-check transactions 

including ATM withdrawals and debit card transactions. As Federal Reserve Board 

Chairman Bernanke remarked: "Although institutions usually charged the same amount 

when they paid an overdraft as when they returned the check unpaid, many consumers 

appreciated this service because it saved them from additional merchant fees and the 

embarrassment of a bounced check.,,3o Of course, there are legitimate controversies over 

whether consumers receive adequate notification of the fees they pay for overdraft 

protection., But consumers largely benefit from not being embarrassed or being unable to 

complete a purchase when their checking account balances are temporarily low. 

Automobile loans have also become more aC,cessible to consnmers because of 

developments in credit scoring and risk analysis. For example, the process for approving 

an auto loan has been reduced to hours 01' minutes instead of days and weeks. By 2001,84 

percent of automobile loan applicants in the United States received a decision within an 

hour while 23 percent of applicants received a decision in less than 10 minutes.31 

2. Securitization 

Before the development of securitization lenders generally held onto loans they 

made. That limited total bank lending to a multiple oftheir capital and also exposed these 

lenders to considerable variety of risks-such as events like a plant closing in the 

community served by a small bank-that affected many ofthe loans in the lenders' 

pOitfolios. With securitization the originators of loans were able to sell off some or all of 

their loans to other market participants and thereby diversify their risks. Moreover, by 

~u See Bel'lumke, slipra note 25, nt 1. 
~I Michllel E. Staten & Fred I-I. Calc, The Impact a/National Credit Reporting Under (he Fa;1' Credit Reporting Act: The Risk q(New 

Restrictions' and Slate Regulation (Financial Service Coordinating Council, Working Paper, 2003), available at 
Ilttp:llwww,sifma.org/regulatory/privHcy/pdfIFSCCBenefitsCreditReporting.pdf. 
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creating a security instrument that consisted of a portfolio of loans it became possible to 

sell these instnunents to the global capital markets. That increased the supply offunds that 

was available for lending. With the loan removed from the bank's books, the bank had 

funds freed up to lend to another customer. 

Securitization has experienced tremendous growth since it was introduced in the 

1970s, expanding frommOltgage loans to encompass a wide range of financial assets, 

including, automobile loans and leases, student loans, credit card loans and small business 

loans. The value of outstanding mortgage based securities increased from $6.6 trillion in 

2004 to $S.9 trillion in 200S in constant 2008 dollars.J2 Similarly, securitization of other 

types ofloans such as auto, credit card, home equity, manufacturing, and student loans 

grew from $528 billion in 1996 to $2.7 trillion in 200S in constant200S dollars.33 

3.Breakdowns in the Subprime Mortgage Market 

The subprime mortgage crisis revealed signiticant breakdowns in the application 

by financial institutions of both risk analysis and securitization. Loan-to-value ratios 

increased, a greater fraciion of households received mortgages that were interest only, and 

more households received mortgages without having full documentation. MOltgage 

brokers who were paid on commission increasingly looked the other way in putting 

applications through.34 Most importantly, the financial institutions that purchased these 

su bprime mortgages and packaged them into securities, the credit agencies that rated these 

securities, and the investors who bought these securities did not account for the possibility 

of a significant slowdown or decline in the change in housing prices. A broad-based 

decline in housing prices cannot be diversitied away by pooling mortgages because all of 

these loans would be affected by this "correlated risk". The decline in housing prices 

combined with the fact that many of the sub-prime mOltgages needed to be refinanced 

32 Securities Industry nnd Financial Markets Association, Mortage-Bocked Securities Outstanding, 
htlp:llwww,sifmn.org/upioadedFiles/Rcscarch/Slatistics/SIPMA_USMortgElgeRelatedOutstandillg.pdf(last visited Sept. 6, 2009), 
Numbers nre converted into constant 2008 dollars using GOP dctMor series fro1111he Gross Domestic Product: Implicit Price 
Deflator. See Dureau of Economic Analysis, Gross Domestic Product: Implicit Price Deflator, 
http://research.stlouisfcd.orgifred2ldata/GDPDEF.txt (last visited SCI'. 10,2009), available af 
hUp:llresearch.stlouisfed.orgffred2/datalGDPDEF.lxt (outlining data last updated August 27, 2009). 

3.1 Securities Industry and FinaneiEll Markets Association, Asset-Backed Securities Outstanding, 
http://www.sitinEl.org/research/pd1'lABS_Oiltstnnding.pdf(last visited Sept 6,2009). Numbers arc converted into constnnt 2008 
dollars using GDP denntor series from the Gross Domestic Product: Implicit Pricc Deflator. See Bureau of Economic Analysis, 
Gross Domestic Product: Implicit Price Denator (last visited Sep. 10, 2009) (outlining data last updated August 27, 2009). 

H It appears, however, that the financial markets took these individual risks il110 account by demanding signiricant interest rate 
premiums Oll these [OUIlS that could cover significElnt defaults. What they did not take into account was the possibility of declines in 
housing prices that WOllld result in correlated risks ncross individuals. For Ellengthier discussion of this topic, see Dwight M. JElffee, 
The U.S. Subprlme Mortgage Crisis: Issues Raised and Le.~.~on.~ Learned (Commission on Growth and Devclopment, Working 
Paper, 2008), avaHable af http:/Avww.grmvlhcommissioll.org/storage/cgdev/docllments/gcwp028web.pdt: 
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after two to three years resulted in a massive increase in defaults. The foreclosure rate for 

adjustable rate subprime mortgages increased from a low 3 percent in 2005 to over 8 

percent in 2007. J5 

The problems from the increase in default rates were exacerbated by the fact that 

many of the large financial institutions that packaged the loans kept a significant portion 

ofthe loans on their own books rather than selling them into the global markets as the 

basic thesis of securitization suggested they should have done. J6 These institutions 

therefore had a concentmtion of what had become toxic assets. J7 

In conclusion, this review of enhanced risk analysis and securitization has shown 

that these innovations helped expand the supply of credit overall and made it available to 

an ever wider portion of the American public. As the Chairman of the Federal Trade 

Commission noted, "Many fail to appreciate that the average American today enjoys 

access to credit and financial services, shopping choices, and educational resources that 

earlier Americans could never have imagined."J8 Before we document these effects we 

describe additional innovations for several important types of consmner financial 

products. 

B. Financial Innovations for Individual Consumer Financial Products and Services 

1. Mortgages 

Although consumers cou Id easily finance the purchase of sewing machines by the 

early 20th centmy they still had great difficulty financing the purchase of homes. 

Residential mortgages were only available for 5-10 years after which the principal became 

due and the borrower had to refinance.J9 Rates were variable and loan-to-value ratios 

were below 50 percent. Relatively few Americans could finance the purchase of homes. 

This situation changed largely as a result of the creation of federally sponsored mortgage 

~s STAFF OF J. BeON. COMM., 1 10TH eONG., THE SUI3PRlME LENDING CRISIS, REPORT AND RTlCOMMENDATIONS BY THE MAJQRITY 

STAFF OFTHE JOINT ECONOMIC COMMJ'nEE 27 (Comm. Print: 2007), avaifLlble af 

htlp:/lwww.gfou.org/downloadsiCongrcssSubprimeReporLpdf. For more information on default details rates of sub prime loans by 
origination year, see James R. Barth, Tong Li, Triphon Phumiwasllnn & Glenn Yaga, Perspectives on the Subprime Market (Milken 
Institute Working Paper, January 2008), available af http://ssrn.com/llbstract=1070404. 

~6 See Dwight Jaffee, supra nole 34, at 28. See also Dwight M. Jaffee et Ell., Mortgage Origination and Secllritization in Financial 
CriSiS, in RESTORING FINANCIAL STAI3lLITY: HOW TO REPAIR A FAILED SYSTEM 72 (Wiley Finance 2009). 

37 Id. 

38 Timothy J. Muris, Chairman, FecI. Trade Comm'n, Protecting Consumers' Privacy: GO<lis and Accomplishments, Remarks at the 
Networked Economy Summit (June 11,2002), available al http://www.tkgov/speechesimuris/gmason.shtm. 

)9 Richard K. Green & Sllsan M. Wllchter, The American Mortgage il1 Historical and International Conte.xt, 19 JOURNAL 0[1 
ECONOMIC PERSPECTIVES 93 (200S). 
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insurance in response to the housing collapse following the 1929 stock market crash.4o 

This insurance enabled banks to issue long-term fixed rates mortgages. After World War 

II these new mortgages enabled millions of Americans to finance homes during the 

economic expansion that started in the early 1950s. The number of American households 

who owned homes increased from 23.9 million in 1950 to 36.3 million in 1965 to 78.7 

million in 2008. Increases in the supply of mortgage lending successively enabled the 

post-World War II generation, the large baby boom generation, and the Generation X to 

buy and finance homes. 

The stagflation years of the 1970s had brought considerable problems to the 

housing market. High interest rates led depositors to move funds from banks that had 

regulatory ceilings on the rates they could pay depositors to treasury securities and other 

instruments. Depositors had been a major source of mortgage funding. At the sanle time 

high interest rates on fixed rate mortgages put home ownership out of reach of many 

Americans. Eff0l1s to introduce adjustable rate mortgages during the 1970s met with 

considerable opposition from consumer groups and regulators imposed tight restrictions 

on allowable changes in the interest rates. 41 As a result many Americans who wanted to 

buy homes were not able to do so at fixed rate m0l1gage terms. They were liquidity 

constrained.42 

Although inflation was tamed by the early 1980s, and interest rates began coming 

down significantly thereafter, there was concern tl,at the future would bring significant 

volatility in interest rates that would put lenders at risk and thereby curtail mortgage 

lending to households. The main innovation that was introduced was the 30 year 

adjustable rate m0l1gage (ARMs) that would allow mortgage earnings to keep pace with 

tl,e cost to lenders of funding those mortgages.43 Home purchasers found these m0l1gages 

appealing because they were usually set at short-term interest rates which were 

substantially lower than long-term interest rates which reflected risk premiums for future 

inflation. Over the course of the 1980s a significant part of new mortgage loans were 

40 As with the current crisis, housing prices fell, leading homeowners to walk nwuy from their \OElI18 which resulted in banks selling 
foreclosed homes and further driving down home prices. 

41 Kristopher Gerardi, I-Imvcy S. Rosen & Palll Willen, Do Households Benefit/rom Financial Deregulation and Innovation? The elISe 

of/he Mortgage Market (Fedeml Reserve Bonk of Boston, Public Policy Discussion Papers, June 2006), available at 
htlp:/lwww.bos.frh.org/economidppdp/2006/ppdp066.pdf. 

42 ME\ny lendcrs holding portfolios of fixed rate mortgages sustained mujor loses whcn interest rates climbed and the nltes thcy paid for 
funds were well above what they earned. The interest rule inversion or the last years of the 1970s and the first YCllrs of the 1980s was 
at the core of the savings and loan crisis of the 1980s. 

43 COllgressionalleglslation WEtS passed in 1981 to allow S&Ls to invest in ARMs which stimulated their supply. 
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ARMs, reaching a peak of 58 percent in 1988 as shown in Figure 3. Many households 

benefited from the ARMs because interest rates ended up declining in subsequent years. 

Figur~ 3. Loans with adjustable mortgage rates as pl'oportion of all loans, 1984-2003. 
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As long-term interest rates declined more home buyers and households who were 

refinancing mOitgages shifted back to fixed rate mortgages. 

2003 

Other innovations were also introduced. These included ARMs with fixed interest 

rates for several years, graduated payment mortgages, mortgages that allowed initial 

payments to fall below interest charges, and low down payment mortgages. As Professor 

Jaffee observes, "These mortgages were all designed to meet specific needs: option 

mortgages for borrowers with widely fluctuating incomes, converting ARMs for 

borrowers who expect a rising income profile, and so on. ,,44 

Securitization was another major innovation in the mortgage industry. It was 

responsible for expanding the source of capital to make it possible for millions of young 

Americans coming into the labor market and torming households to buy homes. Freddie 

Mac was created in 1970 and was charged with creating a more liquid market for 

mortgages.45 Mortgage-backed securities emerged and started becoming popular in the 

19~Os. These securities allowed financial institutions to better diversify their risks by 

selling some portion of mortgage loans they had originated. As importantly, they broke 

the dependence ofthe supply of mOitgages on the supply of deposits. Banks could receive 

44 Sr?e Jaffee, supra note 34, Ilt 14. 
45 See Freddie Mac Corporate History, http://www.frcddicmac.com/news!corpJocts.hlmI (lust visited Sept 6,2009). 

Evans and Wright Effect ofCFPA on Credit AVllilability 

17 



compensation for originating and then servicing loans by selling mortgage backed 

securities. The mortgage originators increasingly became intermedimies between 

mortgage borrowers and the global capital markets which vastly expanded the amount of 

liquidity available to borrowers.46 

A significant portion ofthe American population was, nevertheless, still unable to 

get mortgages in the 1980s. Lower income individuals, people who had not established a 

credit history possibly because of having faced adverse economic circumstances, and 

people with poor credit histories were shut out of the mortgage lending market. They 

comprised a substantial portion of the 20 percent of households that were liquidity 

constrained. The U.S. government encouraged financial institutions to expand lending to 

these groups for a variety of policy reas011s.47 Computerized risk analysis and 

securitization made the expansion of lending to this underserved part of the population 

possible. 

Subprime mortgages expanded in the last half of the 1990s and especially rapidly 

in the first half of the 2000s. In 1994, only 5 percent of the mortgages that were originated 

were subprime. Subprime originations grew to 13 percent in 2000 and reached 20 percent 

in 2005 and 2006.48 Then the housing bubble burst. Subprime originations declined 

sharply falling to less than 1 percent of all originations in the last qumter of 2008. 

Although there were serious problems in the subprime mOltgage market, as we discuss 

below, these mortgages helped a significant number of socially and economically 

disadvantage households, who had not had access to credit, to buy their homes. More 

importantly, going forward, it is essential to distinguish between subprime mortgage 

lending and the housing bust. Housing prices will eventually reach a new equilibrium that 

reflects their fundamental value and may have normal appreciation after that.49 So long as 

subprime mortgages reflect the realities of the housing market, they can enable many 

socially and economically disadvantaged individuals to obtain home loans that they would 

not othelwise be able to get. 

2.Non-MOltgage Lending 

46 Between 1980 and 2008 the siulfe of home mortgages that were held by the originating institution declined from 89 percent to 41 
percent. Meanwhile, the share ofmortgflgcs thut were securitized incrcElscd from 11 percchl to 59 percent. See Jmnes R, Barth ct 
ai., Mortgage MW'ket Turmoil: The Role o/Interest-Rale Re.l'el.~. 2 Gli BANK HOUSING JOURNAL 17 (2007), at 24. 

4'1 Lyons, supra notc 24, I1t 23 t~32. 
4~ Bflrth et ai., slIpra note 35, at 3. 
49 Between June 2001 and July 2009 home prices appreciated at the rate ofinflution with the gains from the boom being largely offset 

by the bust. See Floyd Norris, Ajier a Bumpy Ride, Back a( Squa/'e One, N.V. TIMES, AugUSI28, 2009. 
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As discussed, consumers borrow money to help smooth out consumption and 

income over their lifecycles. Importantly they borrow to purchase consumer durables 

ranging fi'om televisions to automobiles. American consumers have seen over the nation's 

history a steady increase in their ability to borrow to finance current consumption as a 

result of innovations in consumer financial products and services. These innovations have 

provided more and cheaper credit to consumers over time. With each new innovation 

more credit worthy borrowers have been able to move from more to less expensive forms 

of credit as we show below. 

During the great economic expansion of the 19'h century, American consumers saw 

rising incomes over their lifetimes and enjoyed an increasing array of consumer products 

available to them. 50 As the century progressed, retailers became significant providers of 

credit to consuniers. Retailers allowed customers to put purchases on a "house charge" to 

be paid at the end of the month and they sold products on installment plans that allowed 

consumers to pay over time.5
! As of 1929, retailers were the primary suppliers of 

consumer credit accounting for more than 60 percent of consumer credit with financial 

institutions providing the remainder. 52 A fifth of retail sales were carried on open 

.accounts-a type of revolving credit-by 1929 and that share remained roughly steady 

until after World War II. 53 Retail credit was expensive by modern standards. 54 

Retail credit was also limited and highly restricted. Retailers gave customers 

identification cards that they could use when they charged merchandise. But generally 

these cards could only be used to pay at the retailer that issued the card or in some cases 

groups of retailers that agreed to use a common card. A key innovation occurred in 1950 

when Diners Club introduced the general-purpose charge card which consumers could use 

at many unrelated merchants. Diners Club provided the financing for the merchant and 

collected from the cardholder. Like the house charge programs the cardholder paid at the 

end of the month. American Express introduced a similar product in 1958. Charge cards 

were widely accepted by merchants and carried by millions of Americans-principally 

well-off businessmen-by the end of the 1950s. 

,0 See BERTOLA ET AL., supra note 20, at eh. 9. 

,1 Until 1916 most states had usury IflWS that limited the ability of lin an cia I institutions to lend profitably to consumers. RelElilers could 
effectively lend, find bypass these usury laws, by including the cost ofthe loan (including the risks ofnonpoYll1ent) in the purchase 
price. See, e.g., id. 

,2 BllRTOLA llT AL., Slip/'({ note 20, fit 309. 
B Jd. 
5~ See BERTOLA ET AL., slIpm note 20, fit 308. 
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In 1958, Bank of America introduced the modem general-purpose credit card. It 

allowed consumers to finance their purchases over time on a revolving line of credit. This 

feature substit'llted for the various credit programs offered by retailers. At the time Bank 

of America could only operate in Califomia because of interstate banking regulations. 

Similar cards were introduced by other banks around the country. The modern credit card 

industry did not really take off until the early 1980s. State usury laws had significantly 

constrained the expansion of credit cards during the 1970s because the cost of capital was 

too high to enable banks to profitably extend credit at the interest rates allowed in many 

states.55 A Supreme Court decision allowed banks to issue nationally without being 

subject to these state restrictions.56 That decision, together with the economic expansion 

tlmt began in the early 1980s, allowed the development ofa robust national market for 

credit cards. 

Over time computerized risk analysis and securitization both became important 

factOTs in helping to increase the supply of revolving credit. Crude risk analysis methods 

tended to deny many people credit who failed to meet certain thresholds. More refined risk 

analysis made it possible to issue credit to a wider group of individuals. These individuals 

usually paid higher fees including interest rates because they had greater expected default 

rates and other payment-related problems on average. Lenders developed various pricing 

plans to accommodate these expanding categories of borrowers. 

The increased availability of credit cards has also provided significant benefits to 

small businesses. Almost half of firms with fewer than 20 employees use personal credit 

cards to help finance their businesses. 57 That has enabled small businesses, especially new 

ones that do not have a significant credit history, to obtain sources of working capital as 

well as longer termloans.58 Smaller retailers have also benefited from the expansion of 

credit cards. Larger retailers can afford to offer store cards along with other lending 

programs such as installment sales. Smaller firms typically lack the financial resources or 

the scale to offer their consumers credit. The widespread availability of consumer credit 

S5 Christopher C. DeMuth, 11,e Case Against Credit Card interest Rate Regylation, 3 YALE 1. ON REG 201 (1986). 
S6 Marquelle Nat '1 Rank of Minneapolis v. First a/Omaha Service COI1)" 439 U,S, 299, 318 (1978), 
57 BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM, IIOTT-1 CONG., REPORT TO TIlE CONGRESS ON T1-IE AVAILADILITY 

OF CREDIT TO SMALL llUSINESSES 30 (2007). 46.7 percent of businesses with fewer than 500 employees rely upon persollEll credit 
c£lrds. Jd. 

58 See DA VJD S, EVANS & RICHARD SCHMALRNSEE, PAYING WITII PLASTIC: TilE DIGITAL REVOLUTION IN BUYING AND BORROWING, 

107~1 14 (MIT Press 2005); Dnvid D1anchflower & David S. EVlIIlS, The Role a/Credit Cards in Providing Financing/or Small 
BUSinesses, 77 Tnr. PAYMENT CARD ECONOMICS REVIEW 77 (Winter 2004), available {llhltp://ssrn.com/abstmct=1474450. 
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frO!;' third parties has therefore benefited smaller retailers and helped level the playing 

field with larger retailers. 59 

There are controversies on whether Americans took on too much debt as a result of 

the availability of credit cards and over some of the pricing practices ofthe card issuers. 

These are valid concerns that lie outside the scope of this paper and which have been 

addressed by recent legislation and regulation. However, we think it is important to 

recognize that despite these issues a vast number of Americans have benefited from 

expanded access to loans which has enabled them to deal with emergencies and smooth 

out consumption over their lifecycles. As we note below, it also enabled them to shift 

borrowing from more expensive retail loans. For example, if credit cards were banned, or 

sharply curtailed, today many consumers would be buying furniture on installment plans 

from retailers and paying much more in the end than they pay with credit cards. Other 

consumers would turn to payday lenders, pawn shops, and loan sharks. 

Another major innovation was home equity loans. These were introduced in the 

late 1970s.6o Many households had realized large increases in the value of their homes. 

But their investments in their homes were illiquid. To borrow, these households used 

primarily credit vehicles, such as credit cards, that did not require collateral and therefore 

had relatively high interest rates. The home equity loan allowed them to borrow against 

the equity they had built up in their houses and at lower rates than many other forms of 

credit since the house served as collateral. The value of home equity lines increased from 

around $322 billion in 1990 to over $1.1 trillion in 2008 in constant 2008 dollars.61 

Computerized risk analysis and securitization facilitated the expansion of other 

forms of credit from the early 1980s to the present. For example, automobile loans, Jor 

which the loan-to value ratio is typically around 90 percent, increased from about $254 

billion in 1980 to $584 billion in 1999 in constant 2008 dollars.62 

59 Evans & Schmalcnscc, supra note 58, at eh.3. 
(i() Louise Story, flome Eql/ity Frenzy Was a Bank Ad Come True, N.Y. TIMES, August 15,2008, available at 

hHp:liwww.nylimes.comI2008/0S!1S/business/15sell.html. 
M Press Release, Federnl Reserve Bonrd of Governors, Flow of Funds Accounts of the United Stntes (Sept. 18, 2008), available al 

http://www.fedemiresefve.gov/rcicElscs/zl. Numbers me converted into constnnt 2008 dollars using GDP deill1tor series from Gross 
Domestic Product: Implicit Price Denator, Bureau of Economic Anfllysis, last updated August 27, 2009 available at 
http://research.stiouisfed.org/fred2/dataJGDPDEF.t:<.t 

62 For 1980 numbers, see Economic Research, Fedeml Reserve Bank ofSt. Louis, Series: AUTONS, Total Automobile Credit 
Outstonding, available (II hup:l/research.stlouisfed.orgifred2/scrics/AUTONS. For 1999 numbers .~ee Federal Reserve Stntistical 
Release G 19 (June 7, 1999), available at hltp:llwww.fedemlreserve.gov/rclenses/g19/199906071. Numbers ore converted into 
constant 2008 dollors using GDP deflator series from Gross Domestic Product: Implicit Price Deflator, Bureau of Economic 
Analysis,last updated August 27,2009 available at htlp·.Ilresearch.stlouisfed.orgifred2/dotalGDPDEP.txt. More recent datil on the 
tol[1\ amount of automobile 101l11S outstanding are not publicly available. 
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The expansion of non-mortgage credit as a result of the introduction of innovative 

methods of lending has enabled consumers to substitute less expensive for more expensive 

forms of credit. Although there is no hard evidence we are aware of, it is likely that the 

introduction by retailers of house charges and revolving loans reduced the reliance of 19th 

century consumers on the main alternative forms of credit which were pawn brokers and 

loan sharks. Charge and credit cards displaced retail credit. Between 1968 and 2008 the 

fraction of non-mortgage debt from retailers declined from 17 percent to about 2 percent 

while the fraction based on credit cards increased from 1.3 percent to 3.8.1 percent of 

consumer credit. 63 Credit cards generally offered better financing terms than store 

programs as well as greater variety and p011ability. When home equity loans became 

available consumers substituted this cheaper form of lending for borrowing on credit 

cards. 64 Rates on home equity lines are typically lower than those on credit cards, and also 

offer tax benefits.65 This made bOl'l'owing against a person's existing home for non­

housing consumption more common.66 Of COUl'se, as housing values have declined we 

would expect home equity loans will as well and consumel'S will trend back to cards. 

C. The Effects of Financial Innovation on the Expansion and Democl'atization of Credit 

These financial innovations have helped l'elax liquidity constraints on millions of 

Americans who would not have been able to get credit 01' would not have been able to get 

as much cl'edit as they wanted. Professor Lyons found that in 1998 American households 

were able to obtain 68.3 pel'cent ofthe credit they wanted up from 55.5 percent in 1983.67 

That trend has likely continued to the present given the effects of the innovations 

discussed above. As we demonstrate, access to credit has expanded to the socially and 

economically groups that are most likely to be liquidity constrained. 

1. Home Ownership 

The growth rate in home ownership for several socially and economically 

disadvantaged groups increased mOl'e rapidly than the growth rate for bettcr situated 

(il,Reserve Statistical Release G19, Consumer Credit Historical Data, available al http://www.rederalre.serve,gov/relcases/g\9/hist/. 
(i-I Michael E. Staten, Cunsllmer Debf: Mylh8 aboll! the impact a/lhe Reces,~ion, Credit Research Center Reprint#21 (Autumn 1993). 
65 According to nIoomberg, the average lowest credit card rate was 11.25 percent as of Aug 19, 2009 while the mtc for home equity 

loans wus 8,55 percent according to bankmte.colll. JcfTPlungis, Consumer Gains on Credll-Card Law Pared by Rale Hikes, 
BLOOMBERG.COM, August 19, 2009, available at hltp://www.bloomberg.com/appslnews?pid=2067000 I &sid=aBKkB081ypy4. 

f,f, Barry Z. Cynmnon & Steve M. Fuzzuri, Household Debt in the Consumer Age: Source of Growth- Ri:,'k a/Collapse, 3 CAPITALISM 

AND SOCIETY (2008). 
(;7 Lyons, supra notc 24, at 248. 

Evans find Wright-Encct orCFPA on Credit A¥uilubility 
22 



groups between the late 1980s and the late 2000s. Between 1995 and 2008 the rate of 

growth of home ownership for African Americans was 11.0 percent and that of Hispanics 

was 16.6 percent compared to 5.8 percent for whites.68 

Individuals in the bottom fifth of the income distribution have experienced an 

increase in home ownership as a result of greater access to capital. Between 1989 and 

2007, as shown in Table 1, the percent offamilies who owned a primary residence in the 

bottom quintile of the income distribution increased fr0111 32.9 to 41.4 percent (a change of 

8.5 percentage points); that compares with an increase from 65.4 to 69.3 percent (a change 

of3.9 percentage points) for households in the middle quintiJe of the income distribution. 

Thus the increase in home ownership was almost twice as high for the low as for the 

middle income group. The gap betWeen the poorest and middle income category 

decreased from 32.5 percent points (65.4-32.9) to 27.9 percentage points. 

The percent of home ownership for single parents increased from 42.7 percent to 

49.1 percent (falling from a peak of 54. 5 percent in 2004 before the housing collapse 

started) while percent of home ownership among couples with children remained roughly 

constant between 1989 and 2007 (changing from 77.5 percent to 78.0 percent). The 

increase of 6.4 percentage points in home ownership for single parents was more than 12 

times higher than the 0.5 percentage point increase for parents with children. 

Table 1. Percent of families with Jlrimnry residence, by I'acial, family structure, and income 
chantcteristics 

Family structure 
Percentile of 

Race or ethnicity 
income 

Age of head 
Year 

White, non Nonwhite or Single with Couple with 
Bottom Middle < 35 45 - 54 

Hispanic Hispanic children children 

1989 70.5 44.4 42.7 77.5 32.9 65.4 39.4 76.5 
1992 70.3 44.4 43.0 74.6 38.9 61.8 36.8 75.4 
1995 70.6 44.3 46.8 74.6 39.7 62.6 37.9 75.3 
1998 72.0 47.2 46.9 79.1 38.8 67.3 38.9 74.4 
2001 74.3 47.3 48.5 78.7 40.6 66.0 39.9 76.2 
2004 76.1 50.8 54.5 77.8 40.3 71.6 41.6 77.3 
2007 75.6 51.9 49.1 78.0 41.4 69.3 40.7 77.3 

Note: BOUOID percentile is for people in the lowest 20 percent find middle quintilc is for people in 40-59 percent range. 
Source: Z007 Survey of Consumer Finance, The Federal Reserve Board (June 15,2009), available at 

hUp:l/www.fedcmlreserve.gov/pubs/oss!oss2/2007/2007%20SCP%20Chartbook.pd( 

Gil The percentage of African American homeowners grew from 42.7 percent in 1995 to 47.4 percent in 2008, the percentage of 
HisprlOic homeowners grew from 42.1 percent to 49.1 percent whilc the percentage of white homeowners increased from 70.9 
percent to 75 percent. Sea U.S. Census, Homeownership Rates by Race Ilnd Etlmicity ofHollseholder: 1994 tq 2008, ami/able at 
www,census.gov/hhes/www/hollsinglhvs/onnllal08/ann08t22.xls. 
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Between 1989 and 2007 all groups experienced an increase in the value oftheir 

homes. As reported by the Survey of Consumer Finances, the gap between the value of 

the homes afforded by lower and middle class people shrunk between 1989 and 2007.69 

In 1989 the average value of the home for the lowest income quintile was half of the price 

ofthe middle quintiles.7o In 2007, the median home value for the lowest quintile is only 

50 percent lower than that for the middle.71 The median value ofthe home owned by 

African Americans and Hispanics increased by 125 percent compared to an increase of 

only 66 percent for the value of homes owned by white people.72 

These increases in home ownership were made possible because of the increased 

availability of mortgage finance. Table 2 shows the percent of households with mortgages 

or home equity loans for each of the groups discussed above. Between 1989 and 2007 the 

share of Hispanics and African Americans with mortgages increased 10.6 percentage 

points (39.2-28.6) compared to an increase of7.2 percent points for white. Similarly, the 

percent oflower income people with mOitgages almost doubled fi'om 7.5 percent to 13.7 

percent. 

Table 2. Percent of families with mortgHgcs or home-equity 

Race or ethnicity Family structure 
Percentile of 

Age of head Income 
Year White, non Nonwhite or Single with Couple with 

Hispanic Hispanic children children 
Bottom Middle < 35 45 - 54 

1989 42.0 28.6 30.8 62.2 7.5 37.3 34.9 56.9 
1992 42.1 27.3 28.3 63.2 10.4 35.4 30.9 59.4 
1995 43.3 30.2 .32.0 63.0 10.4 37.7 32.9 61.1 
1998 45:5 30.3 28.9 65,5 10.8 42.5 32.9 57.6 
2001 46.1 35.1 34.1 67.0 12.8 43.1 35.6 58.7 

2004 49.7 36.3 41.3 66.5 14.6 50 37.7 62.5 
2007 49.2 39.2 37.0 67.8 13.7 48.8 37.1 63.8 

Note: Bottom percentile is tor people in the lowest 20 percent and middle quintile is for people in 40-59 percent range. 
Source: 2007 Survey ofCol1sumer Finmlce, The Federal Reserve Board (,Tune 15,2009), available at 

hUp://www.fcdcralrescrvc.goy/pubs/oss/oss2/200 7/2007%2 OSCF%2 OChartbook. pdf 

2. Access to Non-Housing Credit 

Socially and economically disadvantaged groups also secured greater access to 

non-mOitgage credit between 1989 and 2007. Tables 3-6 summarize the changes and 

6~ Federal Reserve Board of Governors, Survey ofConsmTIcr fimmcc, 1992-2007, 
hLlp:llwww.lc<icrl1lreserve.gov/pubsioss/oss2Iscfindex.htmi(last visited Scpo 29,2009). 

7fJ Id. 
71 !d, 
n [d. 
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overall growth rates for the groups discussed above for automobile ownership, education 

loans, credit card loans and home equity lomls. 

Between 1989 and 2007 the percentage of non-white households with automobile 

loans increased from 29.3 percent to 33.3 percent while the share of white households with 

auto loans decreased slightly following a peak of37.4 percent in 2004 (see Table 3). The 

share of single parents with vehicles loans increased from 26.9 percent to 28.3 percent 

while the share of married couples with cal' loans dropped to 50.4 percent following an 

increase to 51.1 percent in 2004. Similm' observationscffil be made for lower income and 

younger people. 

Table 3. Percent of families with vehicle installment loans 

Race or ethnicity Family structure Percentile of 
Age of head income 

Year 
White, non Nonwhite Single with Couple with 

Hispanic or Hispanic children children 
Bottom Middle < 35 45 - 54 

1989 36.6 29.3 26.9 50.7 11.5 41.5 37.8 47.6 
1992 31.4 24.9 25.1 44.1 10.0 33.5 36.6 34.6 
1995 32.9 27.6 24.0 47.6 11.2 34.3 40.1 37.9 

1998 32.0 29.4 27.1 44.2 12.4 37.1 36.9 40.1 
2001 35.9 32.1 34.5 50.9 12.3 42.0 45.0 37.8 
2004 37.4 30.9 30.9 51.1 12.8 43.6 41.3 39.0 
2007 35.5 33.3 28.3 50.4 13.0 41.1 44.3 39.1 

Note: Bottom percentile is for people in the lowest 20 percent Dnd middle quintile is for people in 40-59 percent range. 
Source: 2007 Survey of Consumer Finance, The Federal Reserve Board (June 15, 2009), available at 

h Up :llwww.federalreserve.gov/pubs/oss/oss2!2007/20 07%2 OSCF%20Chartbook. pdf 

The increased access to credit also provided minority groups with improved access 

to education loans as evidenced by Table 4. Between 1989 and 2007 the proportion of 

non-white households holding education loans increased 7.7 percent points (from 10.8 

percent to 18.5 percent) compm'ed with ffil increase of only 5.6 percent points for white 

(from 8.3 percent to 13.9 percent). 

Table 4. Percent of families with education installment loans 

Percentile of 
Race or ethnlcity Family structure 

income 
Year 

White, non Nonwhite or Single with Couple with 
Bottom Middle 

Hispanic Hispanic chiJdren children 

1989 8.3 10.8 17.0 8.9 8.4 7.7 
1992 10.8 10.3 15.0 13.5 10.6 14.1 
1995 11.6 12.7 13.7 17.3 9.5 11.4 
1998 11.4 11.4 13.6 14.4 9.9 11.7 
2001 11.2 13.5 14.3 14.9 7.7 13.6 
2004 13.7 12.9 14.4 18.0 10.9 15.8 
2007 13.9 18.5 20.2 20.7 10.7 16.6 

Note: Bottom percentile is for people in the lowest 20 percent and'middle (}uintile is for people in 40-59 pcrcent rangc. 
Source: 2007 Smvcy of Consumer Financc, The Federal Reserve BOflrd (June 1$,2009), available at 

h Up :llwww.federnlreserve.gov/pubs/oss/oss2l20 0712007%2 OSCF%2 OChartbook. pdf. 
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The gap between minority groups holding credit cards and the rest of the 

population also declined. The gap in having revolving credit between white and nonwhite 

households disappeared between 1989 and 2007. Meanwhile, the gaps between single 

parents and couples with children and between the lowest and middle income quintiles 

also declined dramatically over this period as shown on Table 5. 

Table 5. Percent of families with credit cArd bahmccs 

Race or ethnicity Family structure 
Percemile of 

Age of head income 
Year 

White, non Nonwhite Single with Couple with 
Hispanic or Hispanic children children 

Bottom Middle < 35 45 - 54 

1989 41.5 34.4 35.6 53.8 15.3 48.9 44.5 49.3 
1992 44.2 42.1 43.3 56.0 23.4 51.9 51.8 48.9 
1995 47.1 48.0 43.9 60.9 26.0 52.9 54.7 56.4 
1998 44.3 43.5 38.0 55.8 24.5 50.1 50.7 52.5 
2001 43.3 47.6 48.1 52.4 30.3 52.8 49.6 50.4 
2004 46.0 46.7 48.6 56.7 28.8 55.1 47.5 54.0 
2007 45.1 48.4 45.1 54.7 25.7 54.9 48.5 53.6 

Note: Bottom percentile is for people in the lowest 20 percent Ilnd middle quintile is for people in 40~59 percent range. 
Source: 2007 Survey ofCol1sumer Finnnce, The Federal Reserve BORrd (June 15,2009), available at 

http://www.fcderalreserve,gov/pubs/oss/oss212007!2007%20SCF%20Charlbook.pdf. 

Similar trends are also observed for home equity lines of credit. As 

homeownership increased and home equity lines of credit became available in the 1980s, 

more households were taking advantage of their house equity (see Table 6). In 2007, 5.5 , 
percent of non-white households had access to a home equity line versus only 1.2 percent 

in 1989. From 1989 to 2007 the proportion of single parents with home equity lines 

increased from 0.8 pel'cent to 6.4 percent. A gl'eatel' number of younger people were using 

home equity loans to finance pUl'chases. In 2008 thel'e were 4 percent of people under 35 

with home equity lines of cl'edit vs. only 0.8 percent in 1989. 
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Table 6. Percent of families with home equity lines of credit 

Race or ethnicity Family structure 
Percentile of 

income Age of head 
Year 

White, non Nonwhite Single with Couple with 
Bottom Middle < 35 45-54 

Hispanic or Hispanic children children 
1989 3.8 1.2 0.8 5.5 0.1 2.4 0.8 6.2 
1992 5.2 1.4 1.3 7.0 0.0 3.7 1.1 8.3 
1995 3.3 1.4 0.9 4.7 0.0 1.4 1.4 5.1 
1998 5.0 2.6 2.7 7.4 0.5 3.3 1.4 7.9 
2001 5.7 1.9 2.0 7.3 1.0 3.0 2.9 7.2 
2004 10.5 3.6 5.6 13.6 1.3 7.1 3.5 13.1 
2007 9.8 5.5 6.4 11.0 1.9 6.9 4.0 11.7 

Note: Bottom percentile is for people in the lowest 20 percent and middle quintile is for people in 40-59 percent range. 

SOllfce: 2007 Survey ofConsnmer Finance. The Federal Reserve Board (June 15.2009), available at 
http://www. federalreserve.gov Ipubs/o ss/oss2/2007 12007%20SCF%20Chartbook. pdC 

D. The Effects of Financial Innovation on Economic Expansion and Job Growth 

The increased supply of credit to households that began in the early 1980s helped 

fuel economic expansion and job growth for several decades. More credit means more 

funds available for consumption and investment which then increases demand for goods. 

To meet the growing demand, finns start producing more goods and hiring m01'e workers 

which in turn results in higher employment and income for consumers. The increased 

income further stimulates consumption and supply of goods. Thus, the initial 

consumption stimulation starts a cascading chain of further spending and increases which 

leads to an overall economic growth. Economists call this mechanism "the multiplier 

effect." 73 

IV. The Rationale for the Consumer Financial Protection Agency Act of2009 

Although consumer lending has beneJited millions of Americans, it has not been 

without its problems. As with almost any industry, some firms engage in unscrupulous or 

even fraudulent practices. Some consumers borrow on incomplete or imperfect 

information for a variety of reasons. The U.S. Congress has passed numerous laws such 

as the Truth in Lending Act and the FTC Act that regulate various aspects of consumer 

lending, especially disclosure requirements. Various states have also passed laws to 

protect borrowers, including state consumer protection legislation, usury laws, and 

13 For more discussion about the multiplier effect, s(!e generally PAUL SAMUELSON & WTU1AM NORDHAUS,supra note 17, at 446. 
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restrictions on payday lending and other forms of lending. As a result, 'consumer lending 

is already extensively regulated in the United States. 

The U.S. Department of Treasury has proposed sweeping changes to this system of 

regulation. In announcing the plan, President Obama said that consumer financial 

protection was needed because "crisis was not just the result of decisions made by the 

mightiest of financial firms; it was also the result of decisions made by ordinary 

Americans to open credit cards and take out home loans and take on other financial 

obligations.,,74 The Treasury Department argued that mortgage c~mpanies as well as other 

financial firms sold products that "were overly complicated and unsuited to borl'Owers' 

financial situation[ s 1 ... with disastl'Ous results for consumers and the financial system." 

The Treasury Department's report does not, however, pl'Ovide evidence to SUppOlt the 

naked asseltion that failed consumer protection regulation played a significant factor in the 

financial crisis. Indeed, there is no evidence that we are aware ofthat predatory lending or 

other practices that would violate the conSlllner protection laws resulted in a significant 

portion of the loss in value of the mortgage backed securities that were at the heart of the 

financial meltdown?5 There is therefore little basis for concluding that increased 

conSlllller protection in the mortgage market would have prevented the financial crisis, 

that failed consumer protection was a significant cause of the financial crisis, or that the 

changes sought by the CPP A Act would have averted 01' even meaningfully reduced the 

harm fl'Om the financial crisis. 

14 Barllck Obnmu, President oCthe United States, Speech on 21st Century Financial Regulatory Reform (.Tune 17,2009), available CI( 
http://www.cfr.orglpublicntion/1965&/obamos_speech_on_21 st_ century _ finollcial_regu intory _reform. him!. 

75 That is not to deny that some consumers were victims of unfair and deceptive practices ill securing mortgages <md that the regulatory 
agencies could and should have done n better job regullliing (hut burgeoning subprime mortgage market. There is no cvidence that 
we life aware of, however, that a significant portion oftltc individuals who defaulted '\-verc victims of unscrupulous mortgage 
practices or that they would have failcd to lake out mortgages in the absence ofthese practices. Oren Bar-Gill und Elizabeth Warrell 
have argued that "the high proportion of people with good credit scores who ended lip with high-cost mortgages raises the specter 
that some portion of these consumers were not fully cognizant of the fact that they could have borrowed for much less." See Oren 
Bar-Gill & Elizabeth Warren, Making Credit Safer, 157 U. PA. L. REV. 1,39 (2008). They claim that many people who got sub­
prime mortgElgcs could 11Ilve received less expensivc prime mortgages. These Iluthors do not provide any evidence thot a significont 
Ilumber ofhomcowners that defElulted would not have done so had they paid lower intcrest rates. It is doubtful that there would 
have been fewer defElults sincc even with lower interest ratcs thes!.! home owners would have had negative equity illlhcir homes and 
therefore would gain from defaulting. In addition, a Fedeml Reserve Bank of80stOll study finds that most subprime mortgage 
borrowers would 110t have received prime mortgages. Christopher L. Foote, Kristopher S. Gerardi, Lorenz Goette & Paul Willen, 
Sl/bpl'ime Facts: What (We Think) We Know about (he Subprime Crisis and What We Don't (Federal Reserve Board of Boston, 
Public Policy DisCllssion Paper No. 08-2, May 30, 2008), available 01 hLtp:llssrn.com/abstrnct=115J411. Deteriomtion oflhe 
underwriting stllndords has also been put to blame for the current crisis. Another study at the Fedeml Reserve Bank of Boston found 
that 10llns issued ill 2005-2006 were not very different from loans made earlier, which, in turn had performed well, despite carrying 
o variety of serious risk factors. While the 2005-2006 loons moy hnve corded risk factors, such as increased levemgc, underwriting 
standards alonc cannot explain the dramlltic rise in foreclosures. S'ee Kristopher S. Gemrdi, Andreas Lehnert, Shone Sherland & 
Paul Willen, Making Sense o/the Subpl'ime Crisis (Ftxlernl Rcserve Board of Boston, Public Policy Discussion Paper No. 09-1, 
Decembcr 22, 2008), available at http://ssrn.com/abstract=1341853; Geetcsh 8hard\Yaj & Rludeep Sengupta, Where~~ the Smoking 
Gun? A Study a/Underwriting Standardl'fol' US ~<"'uhjJrimlJ MOI'{gage,~ (Federal Reserve Bllnk ofSt ulllis, Working Paper No. 
2008-0368, Apr. 1,2009), available a{ http://ssrn.com/nbstmct=1286106 
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To the extent an intellectual case hits been made for the new agency, it has been 

made by several law professors in a series of articles that appeared in 2008. TIleir 

arglllnents are largely based on a belief that consumers make poor choices when it comes 

to financial products and services and that stronger consumer protection regulation could 

make these consumers better off by regulating the design of these products, mandating 

various disclosures, restricting consumer choice, and 'nudging' consumers toward certain 

standardized financial products. 

The CFPA Act apperu's to have evolved from a May 2008 paper written by two law 

professors: Elizabeth Warren of Harvard, who is currently the head ofthe Congressional 

Oversight Panel on TARP funding, and Oren Bar-Gill of New York University.76 They 

identitied a series of problems with consumer financial products, argued that existing 

federal regulatory agencies lack llie ability or motivation to deal willi these problems, and 

proposed the creation ofa new federal consumer financial protection agency.77 Along 

with several co-authors, Michael Barr, a University of Michigan Law School professor 

who is now the Assistant Secretary of the Treasury involved in the draft legislation 

expanded upon the proposed Bru'-Gill/Warren agency by detailing key aspects of the 

regulatory approach the agency. should take in an October 2008 paper.78 Barr et al. 

proposed requiring that lenders offer standardized products designed by the. agency 

regulators. 79 Further, Barr et al. would permit individuals to sue lenders if certain 

substantive terms of financial products, including disclosure terms, were deemed 

"unreasonable."so These papers provide the articulated basis for understanding the 

rationale behind the CFPA Act as envisioned by its ru'chitects, insight into how the new 

agency would analyze consumer lending products, and a means to predict how the new 

agency would anect people's access to consumer credit and their choice of proclucts. In 

the absence of concrete guidelines specifying how the broad discretionary authority 

granted to the new agency will be exercised, these papers provide the most reliable basis 

to predict how the CFP A will operate in practice. 

16 See Bar-Gill & Warren, .wpm note 75, at 26-27. Bar-Gill and Worrell's case for the CFP"- Act relies hellvily on their previous work. 
See, e.g., Oren Dar-Gill, Seducllon By Plastic, 98 NW. U. L. REV. 1373 (2004); EliZllbeth Warren, Unsafe af Any Rate, 5 
DEMOCRACY; /I. JOURNAL OF IDEAS, (Summer 2007), available at http://www.democfflcyjournal.orglarticle.php?ID=6528. 

77 Bar-Gill & Warren, supra note 75, at 26. 
'18 Michael S. Barr, Sendhil Mullainalhull, and ElunT ShaRr, Behaviorally Informed Financial Sm'vices Regulation 1 (New American 

Foundation Working Paper, October 2008). 
79 Jd. at 7-9. 
110 Id. at9, 15. 
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The proposed new consumer financial protection agency, as described by these 

authors, is based on the following set of presumptions concerning consumer behavior, 

markets, and regulation: 

• "[m]any consuiners ate uninformed and il'1'ationalt81 

• "consumers make sysiematic mistakes in their choice of credit products and in the 

use of these products,,,'2 and, 

• regulations should adopt a number of "behaviorally informed" policies designed to 

address the consequences of consumer ignorance and irrationality. '3 

This view of consumers, and the policy recommendations that follow, are in turn 

based on the "behavioral law and economics" literature.'4 This literature consists of a 

number of shldies in economics and psychology that find that consumers appear to make 

various systematic mistakes evaluating probabilities and discounting future values, and, 

further, that consumers make various choices that appear inconsistent with each other. 

Members of the behavioral law and economics school typically believe that these 

studies provide a basis for government interventions in the market to prevent consumers 

from hanning themselves. Some members advocate "soft paternalism" that 'nudges' 

consumers towards what certain scholars deem to be better choices.'s Such 'nudges' often' 

take the form of default rules which map onto the policy preferences of the academic 

advocate. Professors Cass Sunstein and Richard Thaler, for example, have advocated that 

businesses make 40 l-(k) plans "opt out" to nudge consumers to invest in these plans and 

thereby overcome what Sunstein and Thaler perceive as a tendency to irrationally 

overemphasize current consumption over long-term saving. Other behavioral law and 

economics scholars advocate "hard paternalism" that renders disfavored choices 

impractical or illegal, even between willing and informed consumers and providers.'6 

"Hard paternalism" includes recently proposed "sin" or "vice" taxes aimed at reducing the 

consumption of junk food, soda, and cigarettes. 87 

81 See nllr~Gil1 & Warren, supra note 75, at 21; Burr et al., supra note 78, at 1. 
82 BarMGill & Worrell, supra note 75, nt 26. 
83 See generally Barr cl aI., supra note 78, lit 1. 
M for u summary ofthis Iitemture, see Christine lolls, JJehaviomi r.aw and Economics, in ECONOMIC INSTITUTIONS AND 

BEJ-IAvrORALEcONOMICS (Peter Diamond cd., Princeton University Press 2006); Christine lolls, Cuss R. Sllnstein & Richard 
Thaler, A Behavioral Approach to Law and lJ'conomics, 50 STAN. L. REV, 1471 (1998). 

R5 RICHARD THALER & CASS SUNSTElN, NUDGE: IMPROVING DECISIONS ABOUT HEALTH, WEALTH, AND HAPPINESS (Yule 
University Press 2008). 

SG See, e.g., nur~GiII & Warrell. supra note 75, <It 21; Eyal Zamir, 111e Efficiency ojPaternalism, 84 VA. L. REV. 229, 230~32 (1998); 
Orly Lobel & On Arnir, Stumble, Predict, Nudge: How Behavioral Economics In/orlns Law and Polir..y (reviewing- Thaler & 
Sun stein, Slfpl't1 note 85); Jonathlln Gruber, Smokinf(s 'inf(!rnalilie.l', '25 REGULATION 52 (Winter 2002-2003). 

~7 See Gruber, .... upra note 86. 
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Behavioral law and economics scholars favoring both "soft" and "hard" forms of 

paternalism usually take a dim view of consumer borrowing, They believe that consumers 

systematically over-value current consumption and do not adequately account for the costs 

of repayment in the fuhu'e,88 Some members of this school therefore advocate a variety of 

prohibitions on consumer lending, including banning subprime mortgages;89 prohibiting 

credit cards;90 requiring the unbundling ofh'ansacting and financing services offered by 

credit card companies so that consumers could not use the same card to make a purchase 

and then finance it;91 and applying state usury laws to credit cards,92 

Economists generally agree that consumers do not carry out the perfectly rational 

computations that theoretical models usually assume, However, there is considerable 

controversy over whether many of the_findings relied on by behavioral law and economics 

scholm;s m'e sufficiently reliable for the purpose of fashioning policy recommendations, 

Many of the findings are based on laboratory experimelits in which students or other test 

subjects are asked to complete some hypothetical exercise, Economists have found that 

some of these findings are simply the artifact of how questions are posed to the test 

subjects93 while others have argued that the authors of these studies have not adequately 

explored whether there is a rational explanation for their findings:' As Professor David 

Levine of the California Institute of Technology has observed, "While behavioral 

economics points to many paradoxes and pl'Oblems with mainstream economics, their own 

models and claims are often not subject to a great deal of sCltltiny,,,95 

88 See Bnr~Gill> supra note 76, nt 1395-1404. 
89 See generally Alan M. White, The Case/or Banning Subprime M0/1gages, 77 U. CIN. 1. REV. 617 (2008) (expounding upon banning 

several "subprime" lending practices because, amongst other grol1llds, consumers systematically over-value present-day consumption 
to future detriment), 

90 See, e.g., George Loewenstein & Ted O'Donoghue, We Can Do This the Easy Way or rhe Hard Way: Negative Rmofiol1s, Self-
Regulation, and the Law, 73 U. CHI. L. REV. 183,204 (2006) (advocating a ban on credit cards). 

91 See Bar~GiIl, supra note 76, at 1425~26. 
92 Jd. at 1426~28. 
9.1 Clulrles R. Plott & Kathryn Zeiler, The Willingness /0 Pay~Willingness 10 Accept Gap, the "Endowment Effect, " SlIbject 

Misconceptions and }:b.perimental Procedures for Eliciting Vall/ations, 95 AMERICAN ECONOMIC REVIEW 530 (2005) (''The 
primary conclusion derived from the data reported here is that observed WTP~WTA gnps do not renec( a fundmnental feature of 
humun preferences. That is, endowment effect theory does not seem 10 expluin observed gaps. In addition, our results suggest that 
observed gnps should not be illterpreted as sllpport for prospect theory"). 

"'David Levine, Is BelulVioml Economics Doomed: The OrdillEuy Versus the ExtnlOrdinmy, Max Weber Lecture (June 8, 2009), 
available at hUp:llwww.dklevine.col1l!pi1pcrs/behnviorol~doomed.pUf. See also John List, NeocfassicalTheolJ' Versus Prospecl 
Themy: !\vidence/rom (he Marketplace, 72 ECONOMETRICA 615 (2004) (arguing that laboratory results arc not robust to market 
internetions where competition, expertise, and learning might be expected to ameliorate these binses); John A. List, Does Markel 
T!.xperience Eliminate Market Anomalies?, liS Q. 1. ECON. 41 (2003) (arguing the same); Michael S. Haigh &John A. List, Do 
Professional1ivders E.,hiM Myopic Loss Aver.vion? An Experb)u!n(al AnalYSiS, 60 1. FIN. 523 (2005) (nrguing the same); John A. 
List & Uri Gneezy, PUtting Behavioral Economics (0 Work: Testing/or Gifl Exchange in Labor Markels Using Field Experiments 
(Nat'l Bureau of Econ. Resenrch, Working Puper, 2006) (arguing the same); Plott & Zeiler, supra note 93, at 1 (finding thatlhe 
existence und mngnitude orlhe "endowment effect" to be a function of experitnentul procedures nnd subject misconception mlher 
than individual preferences); Elizabeth Hoffman, Kevin McCabe, Keith Shachat & Vernon Smith, Preferences, Properly Righls, 
(lnd Anonymity in Bargaining Games, 7 GAMES AND ECONOMIC BEHAVIOR, 346 (1994) (l1rguing that experimental results 
themselves are the product of experimental procedures and sul>ject misconception mther than individual preferences). 

95 See Levine, supra note 94, ut 10. 
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Although we believe that regulators and policymakers should be aware of some of 

these new behavioral studies, and may even find useful insights from them, there is hardly 

a consensus among economists that these studies or their findings are sufficiently robust or 

accepted to provide the basis for regulators to substitute their judgments for consumers.96 

Unfortunately, many of the behavioral law and economics scholars, including the 

developers of the CFP A, have leapt from a limited and controversial set of academic 

studies to radical proposals in which the government substitutes consumer decisions with 

its own preferences. As Professor Jeffrey Rachlinski of Cornell University School of Law 

notes, "virtually every scholar who has written on the application of psychological 

research on judgment and choice to law has concluded that cognitive psychology supports 

institutional constraint on individual choice.,,97 

In concluding that regulators can (and would) make better choices than consumers, 

behavioral law and economics proponents tend to forget that regulators are human too and 

subject to some ofthe same "cognitive biases" as regular people.98 Judge Richard Posner, 

among other cdtics, has argued that regulators are just as likely to suffer fi'om cognitive 

biases as consumers and regulatory 'nudges' therefore have significant potential to do 

more harm than good.99 Regulators are, moreover, typically insulated from the incentives 

to mitigate these errors through education or other means that private actors face in 

competitive markets. 

The CFPA Act is therefore predicated on the view that consumers fi'equently make 

irrational decisions especially when it comes to financial products and that the government 

would make better decisions for consumers and should establish a "supernanny" to protect 

consumers from themselves. These advocates have not made an adequate case for this 

radical approach to government intervention in the market. 

There is a further concern. The legal scholars who have proposed and designed the 

CFPA follow in the tradition of the 19'h centmy moralists who believed that credit was the 

"great tempter."lOO These scholars appear to believe that borrowing money imposes great 

costs on consumers without providing concomitant benefits. They would therefore favor 

regulations that sharply constrain the ability of consumers to borrow money. They also 

96Id. 
91 Jeffrey 1, RaChlillSki, The Uncertain Psychological Case for Patel'l1alism, 97 Nw. U. L. REV. 1165 (2003). 
!)II Most ofthe experimentul evidence that shows "irmtional" behavior has been conducted with college and graduate students and is 

perhaps more representative ofthe college-educated people who work at regullltory agencies thrm tIle Ilverage Anierican who 
borrows money. 

99 Richerd Posner, Treafing Financial Consumers as Consenting Adults, WALL ST. 1., July 22, 2009, available at 
hUp:llon line. wsj ,com!llrticie/Sn 1 000 14240529702039469045 74302213213 148166.htmL 

100 BACHELLER, supra note 22, at 116 (Harper & Brothers 1912). 
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share the hubris ofthe 19th century moralists in thinking that they know better than 

consumers what is good for them. Irving Bacheller's 1912 screed, Charge Itl, expounded 

this philosophy in no uncertain terms. Railing against the "evils of credit" Bacheller 

argued against one of the financial innovations of the early 20th century-the personal 

checkbook-which he insisted would tempt consumers to spend too much money.IOI 

V. Effects of the CFP A Act on Access to Consumer Credit and Economic PerfOimance 

The Treasury's CFPA Act of2009 would likely inflict significant collateral 

damage on consumers, small businesses and the economy. It would: 

• reverse the long-term trend towards the democratization of credit that has 

especially helped socially and economically disadvantaged individuals; 

• reduce the number of jobs created in the economy by making it harder for 

the new firms that create most jobs to access critical consumer credit; and, 

• slow economic growth through reduced consumer spending and job 

creation. 

Under plausible yet conservative assumptions the CFPA could also: 

• increase the interest rates consumers pay by 160 basis points; 

• reduce consumer borrowing by at least 2.1 percent; and, 

• reduce the net new jobs created in the economy by 4.3 percent. 

These impacts would lead to a significant long-term drag on economic performance and 

slow economic recovery. 

This section explains the basis for these conclusions. Our analysis proceeds in 

four steps. Part A provides an overview of the major provisions of the CFPA Act. It 

shows that the Act would lead to a radical change in consumer protection law in addition 

to creating a highly intrusive agency that wou ld impose significant costs on lenders. Part 

B examines the impact of the provisions of the CFPA on the cost of providing credit and 

the availability of new and existing lending products. It finds that a combination of an 

increase in litigation exposure and increased regulatory compliance costs and risks would 

likely increase the cost of providing credit products, particularly new ones. It could also 

result in credit products being withdrawn from the market altogether while deterring the 

introduction of innovative products. Part C shows that under plausible assumptions, these 

WIld 
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increases in costs and restrictions in innovative products resulting from the CFPA could 

lead to a significant increase in the cost of credit, a reduction in credit availability, and a 

significant loss of jobs. Part D explores the implications of a CFPA-induced credit crunch 

on the overall economy. 

A. Overview of the CFPA Act 

There are two broad aspects of the CFPA Act that will affect the lending market. 

First, the CFPA Act would radically change existing laws on consumer financial 

protection. Second, the CFPA Act would create a new agency that would have the power 

to become directly and significantly involved in determining whether, how, and on what 

terms covered businesses would be able to pl'ovide credit to consumers. 

1. Legal Changes 

The CFPA Act would limit the federal preemption of consumer protection 

regulation of nationally chartered financial institutions. 102 TheCFPA Act specifically 

allows states and municipalities to adopt more stringent regulations than those adopted by 

the CFPA. 103 Rather than providing a uniform set of regul~tions governing financial 

consumer protection, the CFPA effectively provides a "floor" on regulation, exposing 

banks to substantial compliance costS. 1
0
4 The Treasury Depal1ment's Financial 

Regulatory Reform pIal) seems to suggest even further that the CFPA would actively 

encourage state and local enforcement actions. lOS Consumer protection requirements for 

lending products could theretore vary across states and possibly municipalities. 1 
06 

Moreover, historically the FTC has imposed important restraints on the judicial 

interpretation of state consumer protection legislation, encouraging uniformity among 

states and consistency with federal consumer protection regulation as well as reducing the 

possibility of interpretations that are not in consumers' best interests. The CFPA Act 

would limit those constraints and thereby permit a greater degree of variety and 

inconsistency in regulations. 107 

]02 CFPA Act, supra note 1, at § 1041 (a)(l ). 
JO)!d, III § \o41(b). 
11M Id. The CFPA Act further goes on [0 provide for consullation between the proposed Agency and stllte Attorneys General for 

potentiEli simuitllneOlls suits under the CFPA Act and more stringent state law. !d, at § I042(b). 
lOS New Foundulioll, supra nOle 1, Ilt 50~5t. 
105 CFPA Act, supra note I, at § 1041 (b). 
107 See Henry Butler & Jason Johnson, Consumer Harm Acts? An Economic Analy.\'is o/SI(J{e Consumer Protection Ach' (Northwestern 

Law & Economics Research Working Paper, No. 08~02, April 24, 2008), available af http://ssm.com/abstract=1125305. 
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The CFPA Act would also change consumer protection laws as applied to financial 

products. The new agency is authorized to take action to "prevent a person from 

committing or engaging in an unfair, deceptive, or abusive act or practice under Federal 

law in connection with any transaction with a consumer for a consumer financial product 

or service."I08 The new agency is not required to define which practices are "unfair" or 

"deceptive" in a manner that comports with longstanding and continually developing 

jurispl'lldence guided by the Federal Trade Commission under Section 5 of the FTC 

Act. 109 Moreover, the term "abusive" is new to the federal and state consunler protection 

landscape and thus the CFP A Act of 2009 creates a new legal theory under which lending 

practices can be found unlawful if deemed "abusive" to consumers. 11O Further, while the 

CFPA's ability to declare a practice "unfair" requires at least a superficial analysis of its 

costs and benefits, no such requirement exists with respect to its powers to identify and 

impose sanctions against practices it deems "abusive.,,11I The CFPA Act also provides for 

a new "reasonableness" standard under which lenders could be liable ifthey have not 

provided "reasonable" disclosures to consumers. I 12 

The combination of creating a floor for state and municipal regulation, adding the 

abusive practices and reasonableness standard, and reopening the interpretation of unfair 

and deceptive practices is a toxic brew. It would likely subject lenders to regulations that 

vary across geographic lines and uncertainty over how diverse federal, state and municipal 

regulators and ultimately the courts will define unfair, deceptive, abusive, and reasonable 

practices. We return to the cost implications oftbese legal changes below. 

2. The New Agency 

As discussed above, the CFPA would have the ability to impose administrative fines 

and other sanctions based on its interpretation of what constitutes "unfair, deceptive or 

abusive" practices and whether lenders have acted reasonably. Within this legal 

framework, the proposed CFPA would have far-reaching authority to ban consumer 

108 CFPA Act, supra note 1, at § 1031. 
109 !d. at § 1031(0). Specifically, the proposed Agency merely need "consider established public policies liS evidence to be considered 

with all other evidence" in concluding whether or not a given business practice is "unfair" under the CFPA Act. Id. At least one 
Federal Trude Commissioner hElS expressed concerns about this fcnlure orthe CFPA. See William E. Kovacic, Commissioner, 
Federal Trade Commission, Statement on the Proposal to Create II Consumer Financial Protection Agency to the Committee on 
Encrgy and Commcrce and the Committee 011 Financial Services (July 28, 2009), available al 
http://www.ftc.gov/speecheslkovncicl090728stmtrecord.pdf. Commissioner Kovncic notes tlmt "conflicts in interpretation and in 
litigation stl1ltegies;along with an increase in litigation over jurisdictional questions, will adversely uffect every core area of 
consumer protection for which the FTC will conthl\le to exercise primary responsibility." 

110 CPPA Act, supra note 1, at § 1031. 
III !d. at § 1031(e). 

'" Jd. ,( §§ 1041(,)(1)-(,)(2). 
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lending products, to require lenders to offer products designed by the CFP A, and to 

require extensive disclosures. 

Banning products. The CFPA would have the authority to restrict or ban consumer 

lending products. Il3 Given the express disapproval ofthe proponents ofthe CFPA of 

widely used lending products such as subprime mortgages and credit cards, the CFPA 

would likely use its authority to prevent consumers from obtaining access to products that 

the consumers want but that the CFPA subjectively believes are bad for them. Professor 

Barr and his co-authors, for example, have suggested that the government should "specify 

terms and conditions that are 'safe' and qualify for being offered as a standard credit 

card." At the same time, they argue for restricting consumer access to credit cards that do 

not meet the government-imposed requirements and for "increased liability risk if the 

disclosure is found to have been unreasonable" after the fact. 114 

Mandated provision of "plain vanilla products". Under the Administration's plan 

the CFPA could consider requiting the lender to make another product of the CFPA's 

design also available to the consumer at the same time.I!S It could insist that consumers 

explicitly reject the "plain vanilla" product before the lender could offer its own 

product. 116 

Regulatory review of new products. The CFPA could subject new products to an 

extensive review process, including one in which the CFP A must approve mandatory 

disclosure language for the product. 117 The CFP A cou Id also require firms to provide 

detailed information on. consumer choices, including "warnings to consumers about the 

heightened risks" of using alternative products not pre-approved by the CFPA." 8 

B. Effect of the CFP A Act on the Cost of Providing Credit and the Availability of 
Consumer Lending Products 

1 . Impact of Costs 

These provisions of the CFPA would likely raise the cost ofproviding credit 

significantly. We begin with the legal changes. To begin, it is important to recognize that 

any new regulation, no matier how simple or well intended, can result in (or add to) a 

l!J Jd. fit §§ 1031, 1037. 
114 Barr et al., supra note 78, at 15. 
m CFPA Act, supra note 1, at § I036(b)(1). 

'" Jd. at §§ I036(b)(t)(I3); 1036(b)(2). 
117 [d, at §§ 1032(n); 1034(a), (b). 
1181d. at § 1036(b)(I)(A). 
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mass of conflicting interpretations and litigation, the net result of which is higher costs and 

greater uncertainty for covered businesses. The Truth in Lending Act provides a good 

example. 119 A week before the law became effective in 1969 there were 34 official 

interpretations ofthe regulation. Ten years later, federal courts were inundated with more 

than 13,000 Truth-in-Lending lawsuits. By early 1980, the Federal Reserve Board had 

published more than 1500 interpretations attempting to provide some clarity to minimize 

the uncertainty created by the varying decisions made by the courts. Today, compliance 

with the Truth-in-Lending law requires a great deal of resources. The CFPA Act is likely 

to lead to a bureaucratic and legal mess far greater than the Truth-in-Lending Law 

generated. That is because the CFP A Act is a much more expansive and far-reaching 

piece of legislation, and, most impOllantly, unlike the Truth-in-Lending law, the CFPA 

Act provides for the states and municipalities to have their own laws and regulations 

which will also require interpretation. 

The CFP A Act wou Id also result in financial institutions facing significant legal 

costs for lawsuits emanating from states and localities. To begin with, the states could sue 

lenders under Section 1031 ofthe CFPA Act which prohibits "unfair," "deceptive," or 

"abusive" lending practices. 12D Other industries that have been exposed to state litigation 

have inctirred significant costs as a result, which they have had to pass on to consumers. 121 

Consumers of phal111aceutical products have incurred costs in the tens of billions of dollars 

as a result of state product liability litigation according to one study.122 

Lenders would also face significant costs in the form of hesitant reactions in the face 

of considerable uncertainty. They would not know for some years how the courts will 

ultimately define unfair, deceptive, and abusive practices and what constitutes a 

reasonable disclosure of information. During this period, lenders would have difficulty 

assessing what they are required to do under the new law or what their financial exposure 

119 See Thomas A Dmkin, The Impact of the Consumer Financial Protection Agency Act on Smali BusinesfJ, us CilAMBEIl. 01' COMMEIt.CIl 
MAGAZINE, September 23, 2009, available at http://www.lIsch£1mbermugazine.com/publicatiolls/reporls/O90923 _cfp'Lsb.hlm (last 
visited Sep. 26, 2009). 
120 crr A Act, supra note 1, at § 1031. 
111 kl.,'ee Professor Michael 1. Saks' letter to Sen. Ernest Hollings, S. 687. The Product Liability Fairness Acl: Hearing Before the 

Subcommittee on Consumer of the Committee on Commerce, Science, and Transportation, United State Senate, One Hundred Third 
Congress, first session, September 23, 1993, 126. Even though the average price effect of liability costs may be small across 
industries, in some scctors it cun be quite lnrge. See TomEis J. Philipson & Eric Sun, Is the Food and Drug Admlnistrallon Sqfe and 
E.ffective?, 22 J. EeaN. PERSP. 85,94-95 (2008) (suggesting that the deadweight losses to consumers and producers from the price 
increase dlle to product liability litigation in the pharmaceutical indus'!), is in the tens of billions of dollars); Paul Rubin & Joanna 
Shepherd, Tori Reform andAccidenlal Deaths, SO J.L. & EeON. 221 (2007) (estimating that product liability has increased 
accidentui deaths by raising the prices of sufety"enhuncing goods and services); Richard L. Manning, Changing Rules in 1'orl Law 
and the Marketfol" Childhood Vaccines, 37 J. L. & EeON. 247,273 (1994) (suggesting that the price ofVllccines went up twenty" 
fold aner product liability imposed); 

122 See Philipson & Sun, slJpra note 121. 
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would be for failingto meet legal requirements across diverse geographic lines. In 

addition, the exposure to state and local litigation would pose the possibility that financial 

institutions would face penalties that could lead to severe losses or even bankruptcy. 

Businesses, of course, must be compensated for bearing risk and unceliainty. 

As noted above, the CFP A Act simultaneously opens consumer financial protection 

to diverse and inconsistent state and local regulation, allows regulators to adopt new 

interpretations of traditional consumer protection terms such as unfair and deceptive 

practices, and adds new concepts of abuse and reasonableness which are undefined in the 

consumer credit context. These three features have a multiplier effect and would likely 

result in an exponential increase in the cost and uncertainty of complying with consumer 

financial protection laws and regulations. 

In addition to the changes in the legal landscape the new agency created by the 

CFPA Act would likely impose other significant costs on consumer lending products and 

providers of those products. Each loan would require additional paperwork and other 

compliance costs. This increase in papelwork is not merely speculative. According to the 

Act, "The Agency may on a periodic basis ... require reports from a covered person for 

purposes of ensuring compliance with the requirements of this title, the enumerated 

consmner protection laws, and any rules prescribed by the Agency ... ,,123 Granting the 

proposed Agency broad powers to create rules, this provision alone allows for potentially 

unlimited reporting on an as-of-yet undefined amount of as-of-yet unwritten 

administrative regulations. 

The intensive review process envisioned by the CFPA Act would be particularly 

. fi d 124 F' . d' d ft k ' expensIve "or new pro ucts, <Irms 111tro UC111g new pro ucts 0 en ma e numerous 

subsequent adjustments in their designs in response to feedback from consumers and as 

they learn about the performance ofthose products and consumer preferences, Providers 

of new consumer financial products would have to submit these products to the CFP A's 

review process before they have gotten any market feedback and, in effect, before these 

products were "fully bal<ed," Normal changes in product design following the 

introduction of the lending product could expose the firm to administrative or enforcement 

actions unless submitted to the CFP A beforehand for further review and approval, 

exponentially delaying a firm's ability to offer consumers improved products. The lack of 

consumer experience is also a problem for the agency which would be maldngjudgments 

123 CFPA Act, supra note 1, at § l022(c)(1). 
124 [d. at § l036(b)(1). 

Evans nnd Wright-Effect ofCFPA on Credit Availability 

38 



on disclosure and other issues with at best limited information from consumers. As 

Federal Trade Commissioner Thomas J. Rosch has noted, "there is no evidence that this 

proposed new agency has any core competency in protecting consumers in the financial 

marketplace.,,125 It is therefore likely that the CFPA Act's "plain vanilla" requirements 

would induce consumers to take products that would be poorer choices than the consumers 

would have picked on their own.126 The CFPA Act would therefore likely impose a 

significant increase in the costs and risks of introducing new products. 

The "plain vanilla" requirement is likely to impose even further costs and risks on 

lenders. Consider a lender that introduces a new lending product. The lender determines 

whether the introduction of that product will generate enough profit to justifY its 

investment in the product along with its exposure to litigation and regulatory costs. 

Suppose it decides before considering the effect of the "plain vanilla" requirement that it 

would be profitable to make the product available to constUners. Now it must factor in the 

CFPA's decisions on a "plain vanilla" product. Some, and perhaps many, consumers may 

decide to take the. "plain vanilla" version. That version may be less profitable than the 

version designed by the lender. As a result, the new product may not yield an adequate 

return when the profits from both the product designed by the lender and the "plain 

vanilla" product designed by the CFPA are taken into account. Alternatively, the lender 

may have h raise fees on both the "plain vanilla" product and its own product to cover 

revenue losses associated with the diversion of customers from its own product to the 

"plain vanilla" product. Finally, in any event, the lender would need to factor in the risks 

associated with the CFPA's decisions on how to design a plain vanilla product when 

making decisions on investment in a new lending product. To compensate for that added 

risk the lender would have to increase the interest rates and fees for new products that it 

introd uces. 

Overall, the CFPA Act would likely increase the costs of supplying credit to 

constUners. The variable cost of lending would increase as a result of the paperwork 

requIrements and as a result of the increased litigation exposure that each loan presents. 

That would directly result in an increase in the interest rates and other fees associated with 

12, 1. Thomas Rosch, CommissiOlier, Fedeml Trade Commission, Statement 011 the Proposal to Create a Consumer Financial Protection 
Agency Befprc the Committee on Financial Servi.ces (July 21, 2009), available at 
11 ltp:llwww.ftc.gov/speeches!rosch/090721roschsta\cmellt.pdE 

126 The CFPA Act requires the new agency to su~iect its T\lles and regulations to a cost-benefit test. Other federol agencies lmve the 
same requirement yet there is little evidence that it is taken seriously. See gen'erally Robert W. Hahn & CIlSS R. SUllstein, A New 
Executive Order/or Improving Federal Regu/a/ion? Deeper and Wider Cost.Bene}it Analysis, 150 U. PA. L. REV., 1489 (2002), 
Moreover, the proponents orthe agency tend to see few benefIts in consumer borrowing Ellld many costs which suggest thllt the new 
agency, ifit "dopted iI simil"r view, would tind that restrictions all consumer credit availability pnss n cost-benefit test 
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extending a loan. In addition, the CFPA Act would increase the fixed costs of making a 

particular lending product available to consumers. New products in particular would face 

a lengthy and involved review process, require the development of disclosures that meet 

the agency's reasonableness requirement and could satisfy its unfair, deceptive and 

abusive practices requirements. Lenders offering new and innovative products could also 

face financial exposure j}om litigation over the provision ofthat product. As a result 

lenders would have to raise the interest rates and fees on products to cover these costs or 

alternatively not make those products available at all. 

2. Impact on the Availability of Consumer Lending Products 

We have just seen that the CFP A Act would likely increase the prices that 

consumers pay for credit products. Consumers are actually harmed in two ways. First, 

higher prices directly curtail the amount of credit available to consumers, who will be 

worse off because they no longer get to enjoy the benefits oftllat credit. For the credit that 

they would still obtain, consumers would pay higher prices and have less money to spend 

on other things. As we explain in the next section, these changes in prices and 

cunsumptiun are likely to be very costly. 

The second and more serious concern with the CFPA Act is that it would prevent 

consumers from obtaining certain credit products at all. Consmners would lose the entire 

benefit they were previously obtaining from those products. In some cases consumers 

may have no other lending product to turn to and would be liquidity constrained. There 

are two reasons to believe that the CFPA Act would in tact completely cut off consumer 

access to certain credit products and possibly to credit altogether. The first follows 

directly from the preceding discussion: lenders would not make some lending products, 

particularly new ones, available because they would not be profitable given the costs and 

the risks they face under the CFP A Act regulatory regime. We focus on the second one 

here: the CFPA itself is likely to directly prevent consumers from obtaining lending 

products that they would like to use. 

The CFPA would have the authority to ban or restrict certain lending products. 127 

Of course, the likelihood that the new agency would ban various 'consumer lending 

products that consumers would use ifthey were available does not by itself mean that 

consumers would be harmed. The well-meaning scholars who have designed the CFPA 

117 CFPA Act, supra note 1, at §§ lOJ6(b)(1), 1039, 
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Act believe that they have provided theoretical and empirical evidence that demonstrates 

that various lending products, or significant variants ofthese products, harm consumers. 

They believe that many consumers use these products because they are misinformed and 

irrational. Their view is misguided for at least two reasons. 

First, as we described in Section II, consumers borrow money for sound and 

rational reasons. They can improve their level of well-being by borrowing against future 

incomes so that their enj oyment of life is not unnecessarily concentrated in middle age. 

Consumers also benefit from borrowing for many other reasons: a temporary short-fall of 

income, sudden expenses, wanting to start a business, or wanting to make a long-term 

investment, such as a home. In short, the fact that consumer behavior does not conform to 

paternalist advocates' subjective valuation offlIture time or income does not ipso facto 

render consumer choices irrational 01' welfare-reducing. Indeed, the burden is on those 

who would deny consumer's own evaluation of their welfare to prove that consumers are 

wrong and that the CFPA would consistently make better judgments the gains fi'om which 

exceed the costs the CFPA imposes on lenders and borrowers. 

Second, consumers are necessarily in a better position than regulators to decide on 

what products are best for them in their particular circumstances. Individuals know their 

own preferences such 'as their tradeoffs between risk and celiainty and between 

consumption and debt. Consumers also have more knowledge of their own aspirations, 

needs, future inc6mes, and other life plans than regulators could ever have. We are highly 

skeptical that regulators could better assess which consumer lending products should be 

offered to consumers than lenders who have a direct competitive interest in satisfYing 

consmners' needs and tastes. 

Professors Bar-Gill and Warren argue that regulators should prevent the sale of 

harmful consumer lending products just as they prevent the sale of exploding toastei·s. 

The analogy is inapt and, more importantly, does not retlect the type of consumer lending 

regulation that these designers of the CFP A have in mind. Consumers do not want to buy 

toasters that have a significant risk of explosion and they can benefit from government 

regulations that require manufacturers to make toasters safe .. Consumers do want to 

borrow money even though there is a risk that they will have trouble paying it back or that 

tlle house they bought does not appreciate as much as they had hoped. Consumers 

knowingly choose to take these risks all the time. The advocates of the CFP A Act are not 

seeking to prevent lenders from offering consumers the credit equivalent of an exploding 
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toaster. Rather, the CFP A Act's advocates believe that consumers should be restrained 

from choosing products and services that significant numbers of consumers have willingly 

used safely, to their advantage personally, and to the great benefit ·of society as a whole. 

The CFPA Act's advocates would have consumers "nudged" into using only those 

particular products that the regulators have approved for them. This approach to 

regulation would be like having the Consumer Product Safety Commission prohibit the 

sale of particular toasters that they believe consumers do not really need, or requiring 

toaster manufacturers to offer consumers a "plain vanilla" toaster in addition to, and even 

·in preference to, their feature-laden models. 

We showed earlier that financial innovation expanded the supply and accessibility 

of consumer credit enormously between the start of the 1980s and the onset of the current 

financial crisis. During that period of time innovations in risk analysis and securitization, 

combined with the introduction ofmffilY new credit products, enabled millions of 

Americans to borrow, many of whom had limited, more expensive, or no previous access 

to credit. Millions were able to buy homes-which, for the vast majority, were good 

investments. They were also able to borrow against future income to buy many common 

consumer durables-----everything from automobiles to refrigerators to televisions-that 

households buy especially when they are yotmger. The financial innovations helped 

American consumers weather some stormy economic times including the period of high 

interest rates ffild inflation uncertainty hi the late 1970s and early 1980s, the stock market 

crash of 1987, and the collapse ofthe dot.com bubble and the uncertainty following 9/11. 

Innovative consumer lending products also helped accommodate a massive increase in 

household formation as a result ofthe baby boom generation-and their children-entering 

the workforce. 

These financial h1l1ovations also relieved the liquidity constraints that prevented 

many socially and economically disadvantaged Americans fi'om gaining access to credit at 

all or that had forced them to turn to very high cost alternatives. More minorities, single 

parents, and low-income households were able to get mOltgages, credit cards, and other 

lending products that markedly improved their lives. Financial institutions were able to 

lend money to more high-risk households because these institutions had tools that enabled 

them to better identify and manage the risks and because these lenders could diversifY 

their risks through securitization and other risk management tools. 
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Based on our analysis of the CFP A Act and how its proponents envisaged the 

CFPA Act to regulate consumer financial products, we believe that the most likely 

scenario is that, if enacted, the CFP A Act would reverse the increase in the availability 

and democratization of credit that consumers have benefited from over the last thirty 

years. The CFP A Act would result in a credit clUnch for many Americans who would 

either not have access to credit or have to turn to inferior sources of credit such as pawn 

shops and payday lending. 

C. The Estimated Effects of the CFPA Act on Economic Welfare128 

The CFPA Act will impose a significant cost shock to lenders. One way to 

understand the possible impact of the Treasury's CFPA Act is to examine other shocks to 

the lending industry. A major part of our concern with the CFPA Act's impact on lending 

costs is that the Act will result in significant state-by-state variation in regulation, which 

will necessarily impose increased transaction costs on lenders. One might immediately 

intuit that the greater the variation amongst states, the greater these costs will necessarily 

be. The 1994 Interstate Banking and Branching Efficiency Act (IBBEA) is one such 

shock that provides empirical data by which one can assess the possible effect ofthc 

CFP A Act. The IBBEA allowed bank and bank holding companies to expand across state 

lines; prior to its passage there had been virtually no interstate branches. The IBBEA, 

however, preserved states' rights to impose various costs on the expansion of out-of-state 

banks in their states and some states did so. Thus, the "IBBEA shock" did precisely the 

same as the proposed CFPA Act would do: it ended federal preemption, causing a 

proliferation of divergent state laws impacting lending costs. 

Rice and Strahan examine the impact of the IBBEA on the interest rates paid by 

small firms. 129 They estimate the effect of these state-imposed restrictions on the interest 

rates paid on bank loans by sman businesses by comparing bank lending in states that 

imposed restrictions with those that did not.. They find that the interest rates paid by small 

businesses were 80 to 100 basis points higher in states with the most restrictive rules on 

bank expansion compared with the states with the least restrictive rules. 

128 Professor Adam Levitin argiles that these estimates arc speculative, A Critique a/Evans and Wright's Sludy of/he Consumer 
Financial Protection Agency Ac( 1 (Georgetown University Law Center, Public Law Research Paper No. 1.492471, October 22, 
2009), avadable at hl1pj/papcrs.ssm.com/soI3/pllpcrs.cfm?nbstracUd=149247I. We disagree with his comments flS discussed in 
David S. Evans and Joshua D. Wright, A Response to Professor Levitin on the Effects ofthe Consumer Financial Protection Agency 
Act of2009 011 Consumer Credit (George Mason Law and Economics Research Paper No. 09-56, November 3, 2009), available nt 
http://papers.ssrn.com/solJ/papers. elin? abstmcUd= 14 99261. 

119 Tum Rice & Philip E. Stru1mn, Does Credit Competition Afji~CI Small Firm Finance? (forthcoming 2009), available at 
http://www2.bc.edul-strnhan/CrcditCompe(ition_Junc2009.pdf. 
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We take the conservative 80 basis point regulatory penalty as a lower bound on the 

effect ofthat the CFPA Act would have on interest rates. The regulatory restrictions 

imposed by the states following the lBBEA were relatively modest and require little in the 

way of judicial interpretation. They included setting a minimum age of the target 

institution, restrictions on acquiring individual branches, imposing a statewide deposit cap, 

and preventing in some cases setting up a new branch. The scope of the CFP A Act is 

enormous in comparison. It would constitute a highly intrusive federal regulatory agency, 

require lendet·s to comply with differing regulations acl'OSS 50 states and their component 

municipalities, create a costly product review process, and expose lenders to litigation 

under untested laws by federal, state and municipal enforcers. There is also an enormous 

difference in the degree of uncertainty that banks would face. The restrictions that banks 

faced in some states following the lBBEA were clear and known with certainty; there was 

a precise age requirement or deposit cap imposed by a state. These restrictions did not 

impose significant costs on banks deriving from uncertainty with regard to how the 

restrictions would be interpreted and change over time. The CFPA Act, on the' other hand, 

creates considerable uncertainty because many ofthe federal and state rules' concerning 

what lenders can and cannot do are vague and mnbiguous, and because the application of 

the "unfair," "deceptive," Habusive," and "unreasonableness" standards by the regulators 

and courts will remain highly uncertain for many years. 130 

It is therefore plausible that the CFPA Act would impose a multiple ofthe costs on 

lenders than what the states imposed through geographic branching restrictions following 

the passage of the lBBEA. We repOlt estimates based on the CFP A Act having the smne, 

twice, and three times the impact on interest rates as the state-imposed geographic branch 

restrictions studied by Rice and Strahan. Those estimates imply that the CFPA Act would 

increase interest rates by 80 basis points ifthe iinpact ofthe CFPA Act's regulations was 

the same as the geographic restrictions, 160 basis points if the impact of those regulations 

was twice as costly and 320 basis points if it was three times as costly. We take 160 basis 

points as the likely lower bound on the effect ofthe CFPA Act on interest rates. 

Consumers would not just pay more for credit. In response to the increased prices 

consumers would use less credit, with a resulting impact on consumer spending. Finmlcial 

130 For an illustrative example, state Consumer Protection Acts (CPAs) modded on the f1ederal Trade Commission Act's prohibitions of 
"unfair" and "deceptive" business practices have resulted in significant variation in substantive consumer protection regulation ami 
remedies between st!ltes, with thut variation creating significant uncertainty and litigation. See Semle Civil Justice Institute, Stllte 
Consumer Protection Acts: An Empirical Investigation of Private Litigation (November 2009), available at 
hUp://www.law.norlhwestern.edu/semlecellterluploads/CPA. _ ProoC 113009_ final. pdf. 
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economists have also used changes in nominal credit card interest rates to estimate a long­

run debt elasticity in consumer credit markets of -1.3 .131 That is, a I percent (a 100 basis 

point) increase in the cost of debt would reduce the amount oflong-run debt acquired by 

1.3 percent. Combining these estimates, we can generate a rough prediction of the impact 

of the CFPA on interest rates and credit supply assuming that the regulatory costs would 

generate interest rate effects that are equal to, twice as bad, and three times as bad as the 

state restrictions on interstate banking. An 80.basis point increase would result in a 1.0 

percent reduction in amount oflong-term debt, a 160 basis point increase would result 2.1 

percent reduction in the amount of long-term debt, and a 320 basis point increase would 

result in a 4.2 percent reduction in the amount of long-term debt. These estimates should 

be interpreted as lower bounds on consumer responsiveness to changes in interest rates 

since they are calculated with data from the 1990s and, at the current dramatically reduced 

levels of consumer credit available after the financial crisis, more consumers are liquidity 

constrained and thus more sensitive to interest rate changes. We take 2.1 percent as the 

likely lower bound on the reduction in credit borrowing for these reasons but also because 

the CFP A Act may also ban certain lending products that are the only way for some 

consumers to borrow. 

The reduction in credit availability would be likely to generate significant losses 

for consumers. The economic literature provides some estimates of the effects of 

regulatory restrictions on access to credit products likely to fan under the CFPA's scope. 

For example, MOI'se finds that restrictions on financial products can exacerbate the 

negative impact of disasters, including 1.2 more foreclosures per 1,000 homes and 2.67 

more larcenies per 1,000 homes.132 This analysis suggests 'that the harmful consequences 

of restrictions on lending products will be felt not only by consumers facing personal 

emergencies, but also by communities that are left less able to rebound quickly from 

community shocks. Federal Reserve economists Morgan and Strain reach similar results, 

finding that restrictions on consumer financial products in Georgia and North Carolina 

resulted in more bounced checks, more complaints about lenders and debt collectors filed 

with the Federal Trade Commission, and more bankruptcies.133 Similarly, Karlan and 

III DllVid Gross & Nicholas Souleles, Consumer Response fv Changes in Credit Supply: EVidence/rom Credit Card !Jata (Wharton 
Business School, Working Paper, Feb. 4.2000), available at hltp:llknowledge.wharton.upenn.edu/puperslI16I.pdf These estimates 
are based on credit curds Ilnd could be different ror other debt products. 

132 Adair Morse, Payday Lenders: Heroes or Viliains? (Booth School of Business, Working Paper, Jalluary 2009). 
m Donald P. Morgan & Michael R. Strain, Payday Holiday: How Households Fare after Payday Credit Bans 4~5 (Fedeml Reserve 

Bank of New York, Working: PElper, Feb. 2008). See also, Jonathan Zinman, Restricting Consumer Credit Access: Household 
Survey Evidence on Effects Around fhe Oregon Rate Cap 2~5 (Dartmouth College, August 2009). 
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Zinman find that access to consumer financial products can significantly improve 

household outcomes ranging from job retention to staving off hunger. 134 

The CFP A Act credit squeeze is likely to negatively impact small businesses and 

job creation. 135 Small businesses can have a difficult time obtaining credit because they 

present lenders with significant adverse selection, moral hazard, and asymmetric 

information problems and because they have high failure rates. Indeed, one estimate 

suggests that approximately 20% of firms with fewer than 20 employees did not bother to 

apply for credit because they assumed they would be denied. 

Small businesses necessarily rely extensively on consumer financial products. 

These include home equity loans, personal loans, auto title loans and credit cards. 136 

Indeed, almost half of firms with fewer than 20 employees lise a consumer credit card to 

help finance their businesses. 137 These small business owners would encounter the same 

increase in the cost of credit as regular consumers and face the same prospect of not being 

able to get credit at all. Since small businesses are notoriously ti'agile these increases in 

. the cost of credit, or denial of credit, could have far reaching effects on the viability of 

small firms. 

As a result of its impact on small finns that rely on consumer credit, the CFP A Act 

could have serious effects on job creation. Most net new jobs in the United States are 

created by new firms, which by-and-Iarge begin small- often as sole proprietorships.138 

These small businesses account for a disproportionate share of new job creation in the 

United States. 139 Startup finns with fewer than 20 employees accounted for 86.7% of net 

job creation in the United States in 2005.140 As noted above, about half ofthese 

businesses relied on credit cards for financing and others rely on other forms of consumer 

financing. 

134 Dean Karlan & Jonathan Zinman, E:'1)anding Credit Access: Ufing Randomized Supply Decisions (0 Hstimale the Impacts 
(Innovations for Poverty Action, Working Paper, JanLHuy 2008). 

m Durkin, supra note 118, at 1. 
116 Charles Ou and Victoria Williams, Lending to Small Businesses by Financial /n,~tillitions in the United Stales, in SMALL 

BUSINESSES IN Focus: FINANCE, A COMPENDIUM OF RESEARCH BY THE SMALL BUSINESS ADMINISTRATION'S OFFICE OF 
ADVOCACY (2009). 

137 Ill. 
138 Net new jobs takes into account the fnet that new films both crcalcjobs find, when they fail, destroy jobs. 
!39 John Haltiwanger, Ron Jarmin & Javier Miranda, Business FO/'nwfion and Dynamics by Business Age: Results/rom Ih!! New 

Business Dynamics Sfatistics, (Working Paper, May 2008), available at 
hltp:llcconwcb. umd. edu/-ha Itiwan/bds _paper _ CAEO _ may2008 _ may20. pd r. 

!~O In 2005 net job creation at new firms with less than 20 employees was 2,151,513 while total net job creation across all firms was 
2,481,097. See US. Census Bureau, Dynamic Bminess Stntistics, BDS Dataset List, Firm Age By Finn Sizc, available at 
htlp:!/www.ccs.censlIs.gov/index.phplbdslbds_datllbaseJist. Over the period 1987-2005 the net new jobs (taldngjobs erented minus 
jobs lost) by new firms with less than 20 employees exceed total net new jobs because many older and hnger firms had net job 
destruction. 
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We believe that it is plausible that the CFP A Act could result in a significant 

number of aspiring new small business owners not being able to obtain the consumer 

credit necessary to get their businesses off the ground. An extensive body of economic 

literature demonstrates that entrepreneurs are liquidity constrained and that lack of access 

to credit deters many from statting new businesses; the flip side of this finding is that a 

contraction in the supply of credit increases the number of entrepreneurs that are liquidity 

constrained and thereby reduces the number of start-ups. 141 Suppose that the increase in 

credit pdces and reductions in the availability of credit results in only a 5 percent 

reduction in the number of aspiring entrepreneurs were not able to start their firms. Ifwe 

focus just on firms with fewer than 20 employees, that could lead to the elimination of 

roughly 4.3 percent (.05 x .867) of net new jobs. We believe that this is a plausible but 

hardly preCise estimate of the order of magnitude that the CFP A Act could have on 

employment. 

D. The CFPA Act of2009 and the Economic Recovery 

The timing of the CFP A Act of 2009 could not be worse. Suppose the Act became 

law by July 1, 2010. It would take many months, and perhaps yeat·s, before the agency 

envisioned by the CFP A Act would begin functioning. The Administration would have to 
, 

make a number of appointments, the existing regulatory agencies would have to tratlsfer 

staff, and the new agency would have to organize itself and hire additional staff to meet its 

new responsibilities. It would then take further time before the new agency would have 

the opportunity to interpret its legislative mandate and adopt rules and regulations. It 

would also take time before the courts had reviewed cases to test these interpretations. 

The severe limitations on federal preemption would also likely lead states and 

municipalities-who would not be required to wait for the CFPA to get organized and 

become fully operational-to adopt new and likely conflicting consumer lending 

regulations, creating a stilted, heterogeneous set of legal regimes at the state level. 

For a substantial period oftime financial institutions would face great uncertainty 

over the likely costs of lending to consumers for the reasons discussed above; whether 

their financial products would be approved by the new agency; the nature of the plain 

vanilla products and the effect of these product on the profitability of lending to 

141 See David S. Evans & Boyan Jovanovic, An Bslimafed Mode! q(Enfrepl'eneurial Choice under liqUidity Cons/mints, 97 J. POL. 
ECON. 808, 808"27 (1989), 
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consumers; and the scope of their institutions' litigation exposure. We would expect 

financial institutions to address these major new regulatory risks by reducing their lending 

to consumers in the face of this uncertainty. In consequence of these limitations on 

business activity, investors would shy away from placing their capital in firms subject to 

CFPA Act authority, limiting capital growth if not actually shrinking it. 

That reduction in lending would occur almost immediately after the passage of the 

legislation. It would come at a time when the economy is just beginning a tenuous 

recovery fi'om the deepest economic downturn in 75 years. A major obstacle to the 

economic recovery is that lack of access to financing for consumers and businesses. It is 

well known that many consumers and businesses in today's economic environment have 

great difficulty obtaining mortgages, educational loans, automobile loans, credit card 

loans, and other sources of credit. The'Fedel'al Reserve reported consumer credit dropped 

by historic rates in the last weeks of the summer 2009. It decreased from 2.74 trillion in 

July 2008 to 2.47 trillion in July 2009.142 Small businesses which rely on consumer 

lending products to finance their operations have been especially hurt. 143 The CFPA Act 

would deter financial institutions from expanding.consumer lending needed for the 

success of these very businesses. 

The ramifications ofthis reduction in consumer lending in 2010 and 2011 that 

could occur if the Treasury's CFPA Act of 2009 were signed into law are quite serious. 

Consumer spending is vital to any economic recovery. Encouraging sustainable consumer 

spending requires encouraging policies that induce consumers to buy homes and consumer 

durable goods again as well as to engage in everyday shopping. As is well known, 

consumer spending has a multiplier effect, which leads to dramatic economic expansion 

and the growth in jobs. With an unemployment rate of close to 10 percent and weak 

consumer spending it would seem particularly counterproductive to have the government 

impede credit availability by raising the costs and risks on consumer lending by financial 

institutions. It is also not the time to further restrict lending to small businesses and 

dampen the creation of new jobs that are important for pulling the economy to recovery. 

VI. Conclusions 

142 Federal Reserve StfltiStiClii Reieose G 19, September 9, 2009, available ar http://www.fedcraircserve.gov/reienseslg19!Current/. 
14l See, e.g., Joseph A. Mann, Jr., Lack of Credit Hurts .. <.,'mall Ru,~;nesse.l', MIAMI HERALD, Feb. 25, 2009, available at 

http://www.miamiherald.com/businessl5min/story/914255.html. 
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The CFPA Act of2009 proposed by the U.S. Department of the Treasury is a 

misguided attempt to erect a supernanny agency that would substitute its own choices for 

how and under what circumstances consumers should be able to borrow money. The 

proponents of the CFPA Act have not provided a basis for adopting sweeping changes in 

the regulatory structure of consumer financial protection regulation. While improving 

consumer protection is needed, particularly for the non-bank institutions that virtually all 

commentators identify as the source of most problem mortgages, it is hard to maintain that 

the financial crisis would have been avoided by more consumer protection. 144 

Short-term the CFPA Act would jeopardize the current economic recovery, and 

recovery from high unemployment, because the Act would significantly raise the 

uncertainty over the costs of lending consumers money. It would take several years for 

the new agency to give lending institutions clear guidance and for the courts to interpret 

new legal obligations on lenders, suppressing lending activity (and investment in lending 

tinns) in the meanwhile. 

Over the longer term, the CFPA Act of2009 would restrict the supply of consumer 

credit, reduce consumer choice over how consumers can borrow, and increase the cost of 

consumer credit. In doing so it would inflict collateral damage on small businesses that 

often rely on consumer credit products. A significant part of these increased costs would 

come from opening a flood gate of state regulation and litigation under a new vague legal 

standard. The CFPA Act would also turn back the clock on successful efforts to 

democratize credit-that is to make credit widely available so that all segments of 

American consumers can borrow to meet their short-telm and long-term needs. It would 

further make it harder for the new tirms that create most jobs to obtain credit and would 

thereby lead to a permanent reduction injob creation. 

144 FnDERAL RESERVE BOARD, STAFI' ANALYSIS OI'THE RnLATIONSHIP BETWEEN TI-Ill eRA AND THE SUBPRlME CRISIS, November 21, 
200B, ava! lable 01 htlp://www.fcdcralrcscrve. gov/ncwsevellts!speech/20081203 _onafysis. pdf. 
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Updated-December 2010 

Communities First Act (CFA) 

Title I 
Targeted Regulatory Relief for Community Banks 

Section 101. Call Reports: Permits highly rated, well-capitalized banks with assets 
of $10 billion or less to file a short form Call Report in two non-sequential quarters of 

. each year. 

Section 102. Sarbanes!Oxley: Exempts insured depository institutions with 
consolidated assets of $1 billion or less from the internal control attestation 
requirements of Section 404(b) of the Sarbanes Oxley Act. (Dodd-Frank provides 
relief for public companies with market capitalizations under $75 million). 

Section 103. Small BHes:· Requires the Federal Reserve to revise the Small Bank 
Holding Company Policy Statement on Assessment of Financial and Managerial 
Factors so that the policy applies to SHCs with pro forma consolidated assets of less 
than $1 billion, an increase from the current threshold of $500 million. Qualifying 
BHCs must not have a significant outstanding debt or be engaged in nonbanking 
activities that involve significant leverage. (we should propose comparable provision 
for thrift holding companies). 

Section 104. SIPC: Amends Section 9 of the Securities Investor Protection Act of 
1970 to provide banks with assets of up to $10 billion with insurance coverage for 
bank losses incurred in brokerage accounts due to the failure of a broker dealer. 

'Section 105. SEC! Accounting Standards: Require the SEC to ensure that 
accounting standards truly reflect the business model of the preparer. 

Section 106. FASB! Accounting Standards: Require FASB to conduct both a 
costfbenefit analysis and economic benefit analysis for proposed changes to any 
existing accounting standard, as well as for any proposed new accounting standard. 
FASB may not issue an amended standard or a new standard unless the benefits of 
such standard significantly outweigh the costs. Also, FASB may not issue any 
standard which could create an undue negative economic impact upon community 
banks with assets of $10 billion or less. 

Section 107. Shareholder Threshold: Increases SEC shareholder registration 
threshold to 2,000 from 500. To de-register stock, increase shareholder threshold 
from 300 shareholders to 1700 shareholders. 

*Underlined sections indicate new provisions not found in the CF A legislation introduced in 
2007 during the 11 O'h Congress. 



Section 108. FSOC Review: Revise FSOC review of CFPB regulations by lowering 
the threshold and allowing FSOC to veto a rule that could adversely impact a subset 
of the industry in a disproportionate way. 

Section 109. Fed Exam Authority: Amend sec. 1012 of Dodd-Frank to make it 
clear that the Fed may not delegate to the CFPB its authority to examine insured 
depository institutions with assets of $10 billion or less. 

Title II 
Regulatory Relief for Banks and their Customers 

Section 201. Escrows: Amend Dodd-Frank to provide that mortgage loans held in 
portfolio by banks under $10 billion in assets are excluded from escrow 
requirements. . 

Section 202. Annual Privacy Notices: Requires a bank to provide annual privacy 
notices to consumers when it either shares consumer information (other than as 
provided by an exception) or changes its policies. Annual privacy notices would 
otherwise be eliminated. 

Section 203. Agriculture Loans: Authorize the Secretary of Agriculture to 
reprogram unused monies from other programs into the Business and Industry loan 
program. Lower origination and program fees for borrowers of rural. small business 
loans under $5 million, and allow guarantee of up to 90% of principal. 

Section 204. USDA Loan Program: Remove term limits applicable to borrowers 
using USDA's guaranteed farm operating loans. Also, allow family farms organized 
as LLCs to access guaranteed farm loan programs. 

Section 205. Reimbursement for Mandatory Production of Records: Requires 
reimbursement by the Federal government to institutions with assets of $10 billion or 
less for the production of records for any law enforcement or investigative purpose, 
modeled after the provision in the Right to Financial Privacy Act. 

Section 206. Loan Amortization: For purposes of regulatory capital, amend 
Section 18 of the Federal Deposit Insurance Act (12 U.S.C. 1828) to temporarily 
allow banks with assets of $10 billion or less to amortize over 10 years any mark-to­
market losses on property acquired through foreclosure, or on impaired loans 
secured by real estate.(Smitty/Perlmutter language) 

Section 207. GSE Preferred Stock: Restore dividend payments on GSE preferred 
stock to holders of record as of September 2008. 

Section 208. Credit Ratings: Amend Dodd-Frank mandate which removes 
references to external credit ratings. Amend sec. 939A to direct bank regulators to 



Updated-December 2010 

require that ratings-based determinations be confirmed by additional analysis in 
circumstances where ratings are likely to present an incomplete picture of the risks 
presented to an institution. or where those risks are heightened due to 
concentrations in particular asset classes. 

Title III 
Tax Relief for Bank Depositors, Rural Banks, Municipalities, Banks 

Organized as limited Liability Companies, and Young Savers 

Section 301. Long Term CDs: Reduces tax rate and defers income on long-term 
certificates of deposit (All Savers Account). Defers tax recognition of individual 
interest income on long-term CDs (term of 12 months or more) until maturity and 
reduces the tax rate to long-term capital gains tax rate. 

Section 302. Enhanced Rural Lending: Excludes from taxable income of a bank 
or savings association income earned on agricultural real estate loans and mortgage 
loans in communities with a population of 2,500 or less. This mirrors exclusion 
available to the Farm Credit System. 

Section 303. Update Tax-Exempt Bond Limits: Increases from $10 million to $30 
million the annual issuance limitation for tax-exempt obligations. The limitation 
would be indexed for inflation prospectively. 

Section 304. LLCs: Allows bank, bank holding company, savings association or 
savings association holding company with assets of under $10 billion to elect to be 
treated for tax purposes as a limited liability company in a tax-free transaction. 

Section 305. Young Savers Accounts: Permits a Roth IRA account for individuals 
under age 26 to encourage early savings. 

Title IV 
Targeted Tax Relief for Community Banks and Holding Companies 

Section 401. Limited Community Bank Credit: Allows banks, bank holding 
companies, savings associations and savings association holding companies with up 
to $5 billion in assets that are taxed as C corporations to take a 20% credit against 
their taxable income up to a cap of $250,000. Shareholders of financial institutions 
that are S corporations would be able to exclude 20% of the distributable income 
from the financial institution up to an aggregate cap of $1,250,000. Also creates a 
50% tax credit for financial institutions with up to $5 billion in assets that are' 
operating in distressed communities and/or designated enterprise or empowerment 
zones, or qualifying New Market Tax Credit Census tracts not to exceed $500,000. 
Financial institutions that are operating in these areas and that are S corporations 
would be able to exclude 50% of distributable income not to exceed $2.5 million of 
income. 



Section 402. Community Bank AMT Relief: Repeals the alternative minimum tax 
for banks, bank holding companies, savings associations and savings association 
holding companies with assets of $1 0 billion or less. 

Section 403. NOL Carry Back: Extend 5 year NOL carry back. Allow community 
banks with $15 billion or less in assets to spread out their current losses with a 5 
year carry back allowed through 2011. 

Title V 
Small Business Subchapter S Reforms 

Section 501. Shareholder Limit: Increase shareholder limit for S Corporations to 
200 from 100. 

Section 502. Preferred Stock: Allows the use of preferred stock for S Corporation 
banks 

Section 503. IRA Shareholders: Allow IRA shareholders to invest in S Corporation 
banks. 

Title VI 
Small Business lending Enhancements 

Section 601. Extend SBA Loan Incentives. Increase government guarantees on 
SBA loans from 75 percent to 90 percent and waive borrower fees for 2 years from 
date of enactment. 

Section 602. CFPB/Small Bank Burden: Modify Snowe amendment in Dodd-Frank 
that reguires the CFPB to determine the impact of proposed rules on small 
businesses. Language should make it clear that community banks under $1 billion in 
assets are included within the definition of small businesses. 

Section 603. Small Issuer Exclusions: Amend Dodd-Frank to provide exclusions 
for small issuers (market capitalization of $250 million or less) from: say-on-pay; 
compensation committee independence; and golden parachute provisions. 



December 27, 2010 

The Honorable Dan-ell Issa 
Ranking Member 
Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Congressman Issa, 

Thank you for the opportunity to voice the concerns of independent oil and natural gas 
producers in regard to the regulatory state. The Independent Petroleum Association of 
America (IP AA) represents thousands of small-business oil and natural gas producers, 
many of which operate on strict budgets in accordance with their respecti ve business 
plans. Simply stated, any increases in regulatory costs that talee capital away from 
investing in exploration and production will negatively impact job growth in the oil and 
natural gas industry. 

Oil and natural gas production is a highly technical and complex industry. The correlation 
. between job growth and regulatory celtainty is not always a direct link. However, a stably 
priced and ample supply of energy is clearly linked to job growth. Furthermore, a fluid 
regulatory state or the implementation of a new draconian rule, can lead to negative 
circumstances for small-business companies due to the delicate relationship between their 
operational budgets, the cost of regulatory compliance, and allowing for the appropriate 
number of employees. Independents that must operate within limited financial parameters 
are often those most impacted by regulatory measures. 

As the Committee on Oversight and Government Reform begins to examine the areas of 
economic impact due to existing and proposed regulations, please remember that the 
regulatory state cannot be viewed as stand-alone measures. Rather, as you will see, it is 
an aggregate dynamic that factors into the economic health of any industry. 

Per your recommendation, IP AA has identified existing and proposed regulations that can 
have a negative impact on job growth. They are as follows: 

Offshore Permitting 
Ongoing delays in the processing of permit and plan applications. 
The omission of allowing the use of NEPA Categorical Exclusions will cause major 
delays in pennitting. 
The recently issued "guidance document" by BOEMRE is the latest in a long string 
of regulations on offshore producers from the Obama Administration. There has 
been no clarity or certainty provided by the Administration on whether there will be 
any further regulations implemented. 



Onshore Federal Land Permitting 

The omission of allowing the use of NEP A Categorical Exclusions will cause major 
delays in pelmitting, parallel to concerns of the same issue involving offshore 
production. 
Resource Management Plans could be reconsidered adding extensive delays. 
Endangered Species Act designations can create, or contribute to, more uncertainty 
in the permitting process. 
These uncertainties have created a bacldog of permits in the intelmountain west that 
must be addressed, as capital is flowing out of the region during the delays. 

Environmental Protection Agency 
EPA has altered permitting under the Safe Dlinking Water Act for hydraulic 
fracturing when diesel is used. . 
NRDC petitioned EPA to reopen the 1988 Regulatory Determination under RCRA 
to seek regulation of drilling fluids and produced water as hazardous waste. 
NRDC challenged and won litigation on EPA regulations on stormwater 
management during construction. 
Implementing new SPCC regulations 
Revising the ozone standard 
Implementing GHG regulations 
Aggregating air emissions to require additional controls 
Applying the Toxic Release Inventory to oil and natural gas production 
Adding hydrogen sulfide to the list of hazardous air pollutants 
Revising/creating Effluent Limitation Guidelines under the Clean Water Act 
Listing additional species under the Endangered Species Act 
Revising the national ozone standard 
EPA enforcement initiative targeting oil and natural gas prodnction 

Financial Reform 
The CFTC will be developing regnlations on commodity markets that will impact 
the availability and cost of hedging. 

IP AA wonld like to recommend a follow-up meeting with you, or the appropriate staff, to 
fnrther discnss each of these regulations in detail. Please contact Joel Noyes at (202) 
857 -4722 to arrange a meeting that fits your schednle. 

Thank yon again for the opportunity to represent the concerns of America's independent 
oil and natural gas producers on this critical topic. 

Sincerely, 

Z;<£:::~~ 
Barry Russell 
President & CEO 

cc: The Honorable Edolphns Towns, Chairman 



International Dairy Foods Association 
Milk Industry Foundation 

National Cheese Institute 
International Ice Cream Association 

January 10, 20 II 

Chairman Darrell Issa 
House Committee on Oversight and Government Ref 01111 

2157 Rayburn House Office Building 
Washington, DC 20515-6143 

Dear Chairman Issa, 

Thank you for your letter asking for our comments on regulations that negatively impact 
the economy and jobs. 

The International Dairy Foods Association (IDFA), Washington, DC, represents the 
nation's dairy manufacturing and madceting industries and their suppliers, with a 
membership of 550 companies representing a $11 O-billion a year industry. IDFA is 
composed ofthree constituent organizations: the Milk Industry Foundation (MIF), the 
National Cheese Institute (NCI) and the International Ice Cream Association (IlCA). 
IDFA's 220 dairy processing members run more than 600 plant operations, and range 
from large multi-national organizations to single-plant companies. Together they 
represent more than 85% of the milk, cultured products, cheese and frozen desserts 
produced and marketed in the United States. IDF A can be found online at www.idfa.org. 

The U.S. dairy industry has experienced significant growth over the past few decades and 
recent studies have shown that we are uniquely poised to take advantage of growing 
world markets for dairy. If we do, we can expect milk production to continue to increase 
as well as the associated jobs that come fTom additional dairy manufacturing plants 
across our country. 

Milk is the most highly regulated of all agricultural products in the United States. The 
prices that are paid to dairy farmers are subject to a mind-bogglingly complex and 
outdated federal regulatory system. In addition, dairy products are subject to federally 
mandated "standards of identity" that are difficult and time-consuming to update to 
respond to new manufacturing practices or changing consumer tastes. 

While IDFA supports regulations that safeguard the food supply, and the dairy industry 
has an excellent food safety record, this web of regulations is holding US back and 
keeping this industry from reaching its full potential as an economic engine for our 
country. 

1250 H St., NW, Sulto 900, Washington, DC 20005 
phon a: 202·737·4332 fax: 202·331·7820 www.idfa.org 
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The two broad categories of regulations that could benefit greatly from streamlining and 
review are: 1) USDA price regulations under the Federal Milk Marketing Order (FMMO) 
system, and 2) FDA food standards of identity for milk and other dairy products. 

Simplify USDA Federal Milk Marketing Order Pricing 

Milk is the only agricultural cominodity for which the government sets minimum prices 
that buyers pay to farmers. The government regulated prices change every month and 
ValY according to geographic location of daily plants, and the types of dairy products that 
are made fi'om the mille. This highly complex and rigid pricing system has stymied 
growth and innovation in the dairy industry as govemment regulations, not markets, 
impact manufacturing decisions and capital investment in the industry. The system was 
not designed, and has never functioned to give fanners a safety net. 

Today, there is broad agreement between daily manufacturers and daily farmer 
cooperatives that the FMMO regnlations should be simplified; however, itnpediments to 
change remain in place. Federal requirements need to be updated to get USDA on the 
right track. For instance, the Office of Management and Budget is routinely prohibited in 
annual appropriations bills from reviewing proposed FMMOregnlations to conduct cost 
benefit analyses and other standard regulatory review reqnirements. Congressional 
oversight and support is needed to ensme that the FMMO system is reformed during the 
112th Congress. . 

Modernize FDA Dairy Standards of Identity and Streamline Rnlemaking 

Growth in the dairy industry is also hindered by a disproportionately high number of 
FDA-mandated food standards, and the time intensive process required to update them. 
In order to be competitive in the food industry, dairy products standards must evolve 
quicldy to keep pace with constantly changing consumer preferences, new technology, 
and global trade in daily. However, this necessary innovation is effectively balTed by om 
outdated standards of identity system. 

FDA needs to modemize the food standards process. Food standards regulations date 
back to the 1950's and 1960's and preceded the nutrition and ingredient labeling that is 
now reqnired. The key element of a food standard should be the characterizing 
ingredient of the product. Our industry should be allowed to make changes to any non­
characterizing ingredients without requiring a formal change in FDA regulations. Any 
substitute non-characterizing ingredient would still be required to meet existing safety 
requirements, and be declared on the product's label, just as they would with the vast 
array of non-standardized foods. This would greatly facilitate innovation within the dairy 
industry and save FDA considerable resomces, witllOut any negative impact on 
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consumers. This approach is now pending before FDA in the form of a Citizen Petition 
filed by the Grocery Manufacturers Association in 2006, and joined by IDFA and a 
number of other food-manufacturing trade associations. 

A current example of how a standard of identity is holding back innovation, consider the 
use of non-nutritive sweeteners in milk. Flavored milks that are sweetened by sucrose or . 
fructose can be labeled as mille. Many dairy companies now produce a reduced-calorie, 
flavored milk using zero or low calorie sweeteners that fully meet FDA's safety standards 
and ingredient label requirements. However, because of the milk standard of identity, the 
lower calorie flavored milk cannot be labeled as "milk". 

Although other food sectors can react to the marketplace quickly, it is not uncommon for 
the dairy industJy to wait years for a food standard to be updated or for the FDA to 
resolve industry issues. In fact, our joint petition with the National Milk Producers 
Federation to allow the use of ultra-filtered milk in standardized cheese production has 
been pending for over 10 years. This is in part due to the FDA's inability to timely 
respond to petitions for change. But, these delays are also due in part to a Congressional 
mandate that standards of identity for dairy products be subject to formal rulemalcing. No 
other food standard of identity is subj ect to a similar requirement and dairy products 
should not be subject to the more formal procedure. 

Thank you again for inviting our input. I would be happy to discuss with you and your 
stafffurther information on any of these topics. 

Sincerely, 

Constance E. Tipton 
President and CEO 

CETlhs 
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The Honorable Darrell Issa 
ChainnaJl 

ifilMHI 
Manufactl/red HOI/sing Institute 

Committee on Oversight and Government Reform 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chainnan Issa: 

In response to your December 10,2010 request for infornlation, the Mmufactured Housing Institute (MHI), a 
national trade association representing all segments of the factory-built housing industry including 
manufacturers, financial service companies, community owners and home sales centers, appreciates the 
opportunity to identify existing md proposed regulations that need to be addressed to help move our industry 
forward. 

The mmufactured housing industry plays a substmtial role in the housing market. Over the past two decades, 
manufactured housing has accounted for more thaJl one in every five new single family homes sold. There are 
nine million households (about 18 million Americans) living in mmufactured homes. 

Every mmufactured home is constrncted in the United States, md over one American job is created with every 
home built. As of November 2010, there were 132 manufacturing facilities operated by 51 corporations, with 
over 50,000 manufactured home connnunities and hundreds of retail home sales centers. 

As an industry which is uniquely American, the manufactured housing industry is regulated at the federal level 
through the Office of Mmmfactured Housing at the U.S. Deparhnent of Housing and Urbm Development 
(HUD). 

The manufactured housing industry rccognizes and supports the need for appropriate mld fair regulation to 
both protect consumers md benefit industry. However, the regulatory envirornnent can be improved for 
manufactured housing aJld our customers by addressing four particular issues. 

IMPLEMENTATION OF THE GSE "DUTY TO SERVE" 

Despite our significant housing presence, Fannie Mae and Freddie Mac have longstmding policies which have 
constrained growth in manufactured housing and adversely impacted customers. While the GSEs purchase a 
very small amount of confonning real property mmufactured housing loms, they offer no funding for personal 
property loans which comprise the bulk of lending activity in the manufactured housing market. 

As a result, Fmnie Mae md Freddie Mac reject a disproportionate number of the manufactured home 
mortgages submitted, particularly loans for low-income borrowers. Manufactured home loans currently 
account for lcss thm onc half of one percent of the total GSE portfolio. Manufactured housing clearly did not 
contribute to the current situation of ti,e GSEs. 

2111 Wilson Blvd. Suite 100 Al"lington, VA 22201-3062 Tel: 703.558.0400 Fax: 703.558.0401 
http://www.manufacturedhousing.org info@mfghome.org 
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In the Housing and Economic Recovery Act of 2008 (HERA), Congress indicated the GSEs have a "duty to 
serve" (DTS) the manufactured housing marketplace, with a specific focus to support "personal property 
loans." Congress believes it is vitally important that the GSEs playa major role in ensuring the availability of 
affordable financing for low-to-middle income borrowers in a responsible manner. 

h1 June 2010 the Federal Housing Finance Agency (FHFA) issued a proposed rule ignoring Congressional 
guidance by specifically disallowing the GSEs to support manufactured housing personal property loans. The 
willful resistance by FHFA regarding the GSE's duty to serve manufactured housing is very troublesome, 
especially as they support the rest of the housing market during this difficult time, but ignore the millions of 
homeowners living in manufactured homes. The final rule must be revised to provide our customers access to 
capital and not place the manufactured housing industry at an unfair competitive disadvantage. 

HUD OFFICE OF MANUFACTURED HOUSING 

For thirty five years the manufactured housing industry has met federal building codes and standards regulated 
by HUD as required by the Federal Manufactured Housing Construction and Safety Standards Act of 1974. In 
2000, the Manufactured Housing hnprovement Act made important revisions to the law to improve the 
affordability and availability of manufactured housing. 

A strong and healthy manufactured housing program must always be a priority within HUD. In the 2000 Act, 
Congress stipulated the appointment of a non-career administrator to oversee the Office of Manufactured 
Housing, however this appointment has not been filled since 2004. 

The appoinlulent of a non-career administrator is required by law, and we urge for this position to be filled 
immediately by HUD. MHI also believes increased Congressional oversight is beneficial to ensure that 
manufactured housing and the customers we serve and the individuals we employ are a priority. 

FINANCIAL REFORM AND THE SAFE ACT 

ill 2008, the Secure and Fair Enforcement for Mortgage Licensing Act (SAFE Act) was passed by Congress. 
Last year, the Dodd-Frank Wall Street Refonn and Consumer Protection Act was enacted. The laws were 
intended to put into place a new regulatory framework for consumer finance and mortgage lending activity in 
the nation. 

While the industry supports robust and transparent laws and regulations to protect consumers, the significant 
revisions to mortgage finance and predatory lending laws outlined in Dodd-Frank and the unfair application by 
regulators of the SAFE Act to our industry are essentially job-killers. 

Congress did not intend to include individuals under tl,e SAFE Act who perform administrative and clerical 
tasks as mortgage loan originators as long as they do not offer or negotiate loan terms for compensation or 
gain. Congressional intent to exclude certain activities perfOimed by individuals is clear. However, regulators, 
particularly at the state level, have gone out of tl1eir way to broaden the scope of regulated activity. This has 
greatly increased the cost of homes for consumers, prevented access to affordable housing for many, and has 
even forced businesses in the manufactured housing industry to shut down. 

The Dodd-Frank Act amends a number of consumer finance laws and adds new requirements on residential 
mortgages, including limitations on origination activities, high-cost mortgages and appraisals. While there are 
many sensible elements of the reform, there are a number of areas which add increased regulatory costs to 
businesses and consumers in the manufactured housing area, yet are not even applicable to our business 
activities. 
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MHI is seeking amendments to Dodd-Prank which would maintain a rigorous regulatory framework but one 
that is rational and appropriate for our industry. Given the complexity of the changes, we also urge strong 
Congressional oversight to ensure the law is implemented fairly and properly. 

INDUSTRY REGULATION BY Two SEPARATE FEDERAL AGENCIES 

The Energy Independence Security Act of 2007 (EISA) directs the U.S. Department of Energy (DOE) to create 
new energy standards for manufactured housing. Prom a regulatory standpoint, this makes no sense. Since 
1976 the manufactured housing industry has been regulated by one federal agency at HUD which oversees all 
aspects of home construction and safety standards, including energy. The industry is now forced to deal with 
government expansion of two federal agencies now regulating our construction. 'TIle need to streamline the 
regulatory enforcement process under the auspices of a single, cognizant agency, BUD, is imperative, A single 
regulator overseeing a single national preemptive code plays a major role in allowing our industry build homes 
economically, a cornerstone in our efforts to keep housing affordable, 

The manufactured housing industry plays an important role in creating jobs, and providing high quality 
affordable housing to millions of Americans, Our industry has experienced a protracted decline over the past 
decade, due to difficult economic conditions but also because of adverse regulatory policies particularly in the 
areas of consumer finance. We believe addressing these four issues will greatly assist the industry in getting 
back to building homes, creating jobs, and serving litore customers. 

Peel free to contact me tIong@mfghome.orgorat (703) 558-0678 if you or your staff has any questions. 

Sincerely, 

Thayer Long 
Executive Vice President 



Penthouse Level 
Suntec Tower 3 
8 T em asek Blvd 
Singapore 038988 
Tel: +6568663238 

January 18, 2011 

Chainnan Darrell Issa 
House Committee on Oversight and Government Refonn 
B350A RaybUlu House Office Building 
Washington, D.C. 20515 

Dear Chailman Issa: 

124 South West Street 
Suite 203 
Alexandria, VA 22314 
Tel: 703.248.3636 

It is very refreshing to see you, as the new Chainnan of the House Committee on Oversight and 
Govemment Refonn, reaching out to industry to examine the role of regulations and their impact on the 
economy and jobs. As the trade association for the global methanol industry, the Methanol Institute would 
like to take this opportunity to give you OUI' thoughts on this critical issue. Specifically, we would like to 
bring to yOUI' attention three specific concems: 

1. EPA Chemical Health Assessments Under the Integrated Risk Information System (IRIS) 

Background: When it comes to the regulation of chemicals by the Environmental Protection Agency, as 
well as other federal, state and intemational agencies, the EPA's chemical health effects database under the 
Integrated Risk Information System is the basis for detennining a chemical's risk in the fonnulation of any 
regulations. In other words, an IRIS toxicological review rmding that a chemical poses risks to the public 
from ingestion, inhalation or as a potential carcinogen can lead to quite dramatic regulations to restrict a 
chemical's use in global commerce. 

Concem: On Janmuy 12tl" 2009, the EPA released its draft toxicological review for methanol which 
includes a proposed oral reference concentration for methanol - a naturally occurring element - so 
stringent that drinking a 6-ounce glass of California orange juice each day could exceed the Agency's 
proposed threshold, and couM trigger regulatory actions such as product warning labels. The EPA also 
proposed to classify methanol as a "likely hUlUan carcinogen" based largely on a single study by the Italian 
Rarnazzini Foundation. On June 15'h, the EPA placed the methanol assessment - and three others - on hold 
after a report from the National Toxicology Program questioned the credibility of the Ramazzini methanol 
study. Through a FOIA request, the Methanol Institute obtained the full records of the NTP review, rmding 
that the U.S. scientists disagreed with the Rmnazzini pathologists on most cancers, and that the NTP analysis 
does not support a conclusion of cancers from methanol exposure. It has now been seven months since the 
EPA put the methanol IRIS assessment on-hold, and no decision has been announced regarding a resolution 
of this issue. 

2. EPA Requiring Industry to Conduct Endocrine Disruptor Screening for Chemicals 

Background: On November 17, 2009, the EPA issued a notice providing a list of 134 chemicals - including 
methanol - for which the Agency expects to require Endocrine Disruptor Screening. This testing is being 
required as a result of a Congressional mandate to detennine whether exposUI'e to certain pesticides and 
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other chemicals adversely effects or "disrupts" the endocrine organs which produce hormones regulating 
growth, metabolism and reproduction. 

Concern: It is estimated that this requirement will cost $500,000.$1,000,000 per chemical to conduct 
a series of 11 tests that have yet to be fully verified by the scientific community. In fact, the first proscribed 
round of endocrine dislUptor screening involving 67 pesticides has been found to be so difficult that it is 
unlikely industry will be able to meet the EPA's tight two-year deadline. At tillS point, it is unclear whetller 
there are even enough laboratories capable of performing the rigidly designed tests to get this work done, let 
alone whether there are any real benefits to protecting public health from this testing protocol. 

3. TSCA Reauthorization and REACH-Lite 

Background: Reauthorization of the Toxic Substances Control Act is likely to be a significant part of the 
legislative agenda for the 112th Congress. There has been a good deal of discussion about morphing the 
U.S. chemical regulations to mirror the European Union's REA eH program. That may be a mistake. In 
fact, the U.S. EPA has already signed a cooperative agreement with the European Chenllcals Agency 
(ECHA) to co-operate on technical matters regarding chemical risk assessment. 

Concern: The REACH program is still very much a "work in progress," and it remains to be seen if the 
huge bureaucracy being established by the EU can effectively manage the program. On January 3rd

, ECHA 
received more than three million industry notices to register nearly 25,000 chemicals. The cost to induStlY 
to respond to the REACH mandate has been staggering, in the billions of Euros. To manage this vast 
amount of data, ECHA plans to expands its staff, with a target of 500 employees by the end of this year. 
Further, the program allows these govermnent bureaucrats to restrict or even ban the use of chemicals 
without any concern for the impact on the European economy. 

Again, we applaud your efforts to seek input from industry on the impact of government regulations. 
Product stewardship and the safe handling of chenlicals to protect our employees, the public, and the 
enviromnent has been always Job #1 for our industly. The development of chemical regulations should be 
a cooperative effort of industry and government around common goals and using the best available 
science. Too much is at stalce for our economy and U.S. jobs for this relationship to be based on antagonism 
and distJUst. Your efforts are an excellent begimJing. 

Sincerely, 

Gregory Dolan 
Executive Director 
Americas/Europe 
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January 1 0, 2011 

The Honorable Darrell Issa 
Chairman 

National Alliance of Forest Owners 
Investing in the Future of America's Forests 

Committee on Oversight and Government Reform 
2157 Rayburn House Office Building 
Washington, DC 20515 

Dear Chairman Issa, 

The National Alliance of Forest Owners (NAFO) is pleased to submit a response to your 
December 29, 201 ° request for assistance to identify existing and proposed regulations 
that have a negative impact on the economy and jobs. 

NAFO is an organization of private forest owners committed to promoting Federal 
policies that advance the economic and environmental benefits of privately owned 
forests at the national level. NAFO membership encompasses 79 million acres in 47 
states, including 4 million acres in California. Private forests provide 2.5 million jobs and 
$102 billion towards the national GOP including 190,883 jobs and $12.48 billion towards 
the GOP in the state California. 

The Environmental Protection Agency's (EPA) treatment of biomass emissions under 
the agency's Prevention of Significant Deterioration of Title V Greenhouse Gas Tailoring 
Rule (the Tailoring Rule) and its treatment of silvicultural activities, such as pesticide 
applications and forest roads, as point sources of water pollution under the Clean Water 
Act have potentially significant negative impacts on jobs, the economy, and the 
environment. Attached is a summary of how these regulations impact our industry and 
the jobs we provide with responses to the four questions you have posed. 

Thank you for seeking our input. We look forward to working with you in your new role 
as Chairman and are happy to visit with you to provide additional information regarding 
EPA's actions. 

Sincerely, 

Dave Tenny 

cc: The Honorable Edolphus Towns, Ranking Member 

122 C Street NW, Suite 630. Washington. DC 20001· (202) 747-0759' www.nafoalliance.org 



Impacts of EPA Regulatory Actions on Forest Owners 

How have EPA actions impacted our industry? 

• On January 2,2011, the EPA began regulating greenhouse gas emissions under 
the Clean Air Act through the "Tailoring Rule." The final Tailoring Rule, without 
appropriate notice and opportunity to comment, made a sudden change in policy 
by treating carbon emissions from biomass the same as those of fossil fuels and 
applying identical permitting requirements to both. The draft rule was consistent 
with government-wide policy, international conventions and well-established 
science recognizing that forest biomass recycles carbon from the atmosphere 
through tree growth and does not increase overall carbon in the atmosphere. 
EPA has suggested it will make a decision on whether to amend the rule by May 
of 2011, but has the capability to make that decision much earlier. 

• Since 1976, EPA regulations (commonly known as the "silviculture rule") have 
defined most forest management activities, including "pest control" and "forest 
roads," as non-point sources of water pollution under the Clean Water Act 
(CWA). Under the CWA, only point sources must obtain permits (otherwise 
known as NPDES permits) for discharges of pollutants into waters of the United 
States; non-point sources are subject to state-developed best management 
practices (BMPs). Studies indicate that implementation of BMPs in forest 
management averages nearly 90% nationwide even though they are not 
mandatory in many states. EPA is now considering two actions that undercut 
this long-standing rule. 

First, pursuant to a court order, EPA issued in June of 2010 a draft general 
NPDES permit for application of pesticides over, into, or "near" waters of the 
United States. States are now developing state versions. This permit would 
provide coverage for some pesticide applications but not all. EPA suggests that 
the silviculture rule no longer applies to pest control, even though the rule has not 
been amended. The permit duplicates protections already adopted by EPA 
under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), but adds 
additional paperwork and reporting requirements. EPA registers pesticides and 
herbicides by approving application criteria in FIFRA approved labels. Because 
pesticides undergo lengthy testing under FIFRA, including tests to ensure water 
quality and aquatic species preservation, and because they are useful products, 
EPA had considered NPDES permits to be unnecessary and duplicative prior to 
the court's decision. 

Second, the U.S. Court of Appeals for the Ninth Circuit issued a decision in 
August 2010 finding that the stormwater management systems on forest roads 
(e.g., ditches, culverts, etc.) are point sources that EPA lacked authority to define 
as non-point sources. The court further ruled that forest roads are included 
within the industrial activity category subject to mandatory NPDES permits under 
Phase I of the stormwater program. The defendants (the Oregon state forester 
and several companies that use state roads to haul logs), but not EPA, have 
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sought rehearing from the court, consideration of which will extend into next year. 
EPA, which filed an amicus brief supporting its rules in the original appeal, has 
been silent during rehearing. Further, EPA has indicated that it will shortly issue 
guidance allowing its regional offices outside the Ninth Circuit to provide 
coverage if anyone asks for a permit for forest roads, thus suggesting that the 
agency will abandon its rules and follow the decision if it becomes final. 

• EPA has begun the development of large impaired watershed total maximum 
daily loads (TMDLs), beginning with the Chesapeake Bay. Concerns have been 
raised that the agency is forcing mandatory controls on non-point sources 
through the TMDL mechanism. NAFO is concerned because under the Clean 
Water Act, each state has the prerogative of determining how best to manage 
non-point sources. Most states accomplish this through voluntary best 
management practices (BMP) which, in the case of forest management, studies 
show are both effective and widely followed. 

• Finally, EPA's risk assessment and registration process for pesticides and 
herbicides under FIFRA has long acknowledged that a small level of spray drift 
is unavoidable and, when used according to the drift reduction measures on the 
product's label, does not pose an "unreasonable adverse effect" to humans or 
the environment. On November4, 2009, EPA proposed changing its spray drift 
policy from reliance on the FIFRA standard of "no unreasonable adverse effect" 
to a policy based on the precautionary principle that would prohibit applications if 
drift "could" cause an adverse effect. This would require substantial buffers 
around application areas, thus limiting the effectiveness of the application. EPA 
has not yet issued a final policy, but has not dropped its consideration of the 
change. 

Are these actions mandated by statute, pursuant to an implementing regulation; 
required by a court decision or an independent action by the agency? 

• EPA' action on the Tailoring Rule was im independent action by the Agency that 
is not mandated by statute, pursuant to an implementing regulation or required 
by a court decision. The draft rule recognized that forest biomass recycles 
carbon from the atmosphere through tree growth and does not increase overall 
carbon in the atmosphere. The final rule treats carbon emissions from biomass 
the same as those from fossil fuels and subjects both to identical permitting . 
requirements. 

• EPA's draft general NPDES permit for pesticide application is the agency's 
response to a decision by the U.S. Court of Appeals for the Sixth Circuit that 
application of pesticides into, over or near water as authorized by a label 
approved by EPA under FIFRA is a discharge of a pollutant and requires an 
NPDES permit under the Clean Water Act. The particulars of the permit, 
including how it treats long-standing policies, like the silviculture rule, are choices 
by the agency. 
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• EPA's response to the decision on forest roads is entirely an independent action 
by the agency. While the court considers whether to rehear its initial decision, 
the ruling has no force, and even if put in effect, only applies directly within the 
Ninth Circuit. 

• The development of TMDLs for impaired waters is a statutory requirement; 
however, EPA's effort to require mandatory regulation of non-point sources is an 
agency initiative. 

• EPA's proposed spray drift policy revision is an independent action of the 
agency. 

What are the significant deadlines/dates of EPA action (i.e. comment period 
closes, implementation begins)? 

• The Tailoring Rule was implemented on January 2, 2011. EPA has suggested it 
will make a decision on whether to amend the rule with respect to biomass, by 
May 2011. It has the capability to make that decision much earlier. 

• The court ordered EPA to have a permit program for pesticide applications into, 
over, or near waters of the United States by April 2011. EPA itself administers 
the program in only six states. The other 44 states must adopt their own 
program, and many have begun this effort with their own processes. The states 
are also subject to the April 11 deadline. 

• On the forest roads issue, there are no deadlines for rehearing, and there is 
certainly no deadline for EPA action. 

• The Chesapeake Bay TMDL has been issued with provisions which mainly affect 
agriculture. EPA will now turn to other watersheds such as the Mississippi River. 

• On the proposed spray drift policy revision, the comment period is closed and the 
matter is under agency consideration .. 

Please describe how EPA's action or proposed action will impact your industry. 
If applicable, please include the cost to the industry and the impact on jobs and 
the economy. 

• Anyone of these aforementioned actions will increase the cost of forestry; and all 
five together would have a substantial impact. The precise costs are dependant 
on the final content of the requirement, but all will demand paperwork and 
monitoring at a scale significantly greater than current practice, and will render 
forest management vulnerable to litigation. 
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• For example, the Tailoring Rule, by reversing longstanding policies and suddenly 
treating biomass emissions the same as fossil fuel emissions, requires 
unnecessary and costly permits for renewable energy producers and could 
subject biomass energy and forest management producing biomass to any cap 
on carbon emissions the government may impose. This unprecedented 
treatment of biomass has created marketplace uncertainty that is stalling 
investment in biomass energy projects and jeopardizing associated green jobs, 
because it removes a key advantage of biomass over fossil fuels. 

• A recent study, conducted by Forisk Consulting, a nationally respected market 
analysis firm, found that the regulatory uncertainty created by the Tailoring Rule 
has negatively impacted at least 23 near-term projects representing 1,519 
megawatts of potential electrical capacity. The study's authors also noted that 
there are developers of a number of additional projects already affected by the 
rule who have chosen to remain anonymous and have not publically disclosed 
the EPA's action as the reason for their projects stalling 

• If left unchanged, the study also found the Tailoring Rule will jeopardize over 130 
renewable energy projects, between 11,000 and 26,000 green jobs and 
ultimately $18 billion in capital investment across the country. The risk of 
reduced capacity in renewable electricity projects could also prevent as many as 
30 states from meeting national renewable energy targets. 

• The same study, by Forisk Consulting, also found that if left unchanged, the 
Tailoring Rule will remove 53.4 million tons of wood biomass demand from the 
market every year. Experts predict that as the biomass energy market matures, 
prices would likely normalize to around $8-$1 Olton, which would translate to 
around $500 million annually in lost market opportunities for forest owners across 
the country as a result of this EPA rule. 

Has the industry proposed alternatives to EPA's proposals regarding this action? 
If so, please briefly explain: 

• We have submitted a petition to EPA asking for reconsideration of the Agency's 
treatment of biomass in the final Tailoring Rule and restore the status quo while 
the agency studies the issue further. 

• On NPDES permits, we have encouraged EPA to stand by its existing regulation 
defining forest management as a non-point source. 

• With respect to TMDLs, we have emphasized to EPA the statutory difference in 
the Clean Water Act between federal regulation of point sources and state 
management of non-point sources. 

5 



• On the proposed spray drift revision, we have encouraged EPA to comply with 
risk balancing principles of FIFRA. 

What action or actions do you think Congress should take regarding this issue? 

• In the near term, Congress should require EPA to propose a supplement to the 
Tailoring Rule to address the treatment of biomass under the rule as soon as 
possible. The EPA should also the stay the treatment of biomass in the Tailoring 
Rule until the supplemental rulemaking is completed. In the long term, Congress 
should require the Agency to fully recognize the biomass carbon cycle. 

, 
• Congress should consider legislative ratification of the EPA regulation defining 

forest management activities as "non-point sources.'" 

• Congress should monitor the development of large watershed TMDLs to ensure 
compliance with the Clean Water Act. Congress should avoid new legislation 
that would authorize mandatory regulation of non-point sources. 

• Congress should inquire why EPA is ignoring the law regarding the appropriate 
standard for risk assessment. 

6 
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January 14, 2011 

The Honorable Dan'ell Issa 
Chairman, Committee on Oversight and Govemment Reform 
United States House of Reptesentatives 
Washington, DC 20515 

Dear Chairman Issa: 

Thank you for the opportunity to provide you with examples of existing and proposed 
regulations that negatively impact the economy and job growth in the chain drug store 
industry. As a critical ddver of the economy, these issues are of the utmost importance to the 
NACDS membership. 

NACDS represents traditional drug stores, supermarkets, and mass merchants with 
pharmacies - from regional chains with four stores to national companies. Chains operate 
39,000 pharmacies and employ more than 2.7 million employees, including 118,000 full-time 
pharmacists. They fill nem'ly 2.6 billion prescriptions annually, which is more than 72 
percent of annual prescriptions in the United States. The total economic impact of all retail 
stores with pharmacies transcends their $830 billion in annual sales. EvelY $1 spent in these 
stores creates a ripple effect of $1.96 in other industries, for a total economic impact of $1.57 
trillion, equal to 11 percent of GDP. 

Health Information Technology for Economic and Clinical Health (HITECH) Act 
The Health Information Technology for Economic and Clinical Health (HITECH) Act, which 
passed into law in 2009, included among its provisions a comprehensive revision of the 
pd vacy and secudty regulations adopted by HHS under the Health Insurance Portability and 
Accountability Act (HIP AA). These revisions include new requirements for healthcare 
providers to report breaches of sensitive patient information, provisions for patients to 
exercise more control over their information, and an expansion of a requirement for 
healthcare providers to maintain a detailed accounting of all disclosures of patient 
information, to include daily, routine disclosures. This last proVision is known as the 
"accounting of disclosures" requirement. 

Hl-IS regulations currently require healthcm'e providers to maintain a detailed accounting of 
only non-routine disclosures, with the understanding that patients would expect their 
sensitive health information to be routinely disclosed, or shared, for the purposes of 
healthcare treatment, payment, and operations. Patients expect their information to be shared 
for these purposes, and these interactions occur millions of times per day, by pharmacies 
alone-not including other healthcare providers, to deliver timely, safe, and efficient care. 
Maintaining detailed records would require an overwhelming amount of information to be 
stored. 

The HITECH Act expands the accounting of disclosures requirement to include all 
disclosures, even daily, routine disclosures. HHS is currently drafting regulations to 
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implement this requirement. If this expansion of the accounting requirement were to be 
imposed on phannacies, it would cause chain pharmacies to have to completely replace their 
existing information technology systems nationwide. This would have a significant negative 
impact on many pharmacies that are currently struggling. In comment letters to HHS and in 
discussions with the agency, NACDS has urged that this expansion of the accounting of 
disclosures provision not apply to information technology systems that are not eligible for 
federal funding under the HITECH Act, as pharmacy systems are not. 

DMEPOS Accreditation 
The Medicare Modemization Act of 2003 (MMA) added requirements for suppliers 
(including state-licensed retail pharmacies) of Medicare Part B durable medical equipment 
and supplies (DMEPOS) to comply with accreditation quality standards to supply and bill for 
these items and services. Phmmacies are the most accessible provider in the community for 
patients to receive tllese items and services such as diabetic testing supplies, canes, crutches 
and other items. The process for pharmacies and other suppliers to become accredited by the 
CMS accreditation organizations requires considerable time, resources, a!1d costs. NACDS 
actively sought an exemption from accreditation for retail pharmacies in view of the state­
licensure requirements - both phmmacies and pharmacists must be licensed by the state to 
provide pharmacy services including medical equipment mld supplies. 

Section 3109 of the recently enacted healthcare reform law, the "Affordable Care Ace 
("ACA") did establish a conditional set of criteria that would allow pharmacies that have 
been Medicm'e suppliers for 5 yem's or more and sell less that 5% DMEPOS to have the 
conditional exemption. Although NACDS is supportive of the conditional exemption as it 
provided some relief for phmmacies, we recognize that the negative impact on certain 
pharmacies remains. A significant number must still be accredited, e.g. new phmmacies and 
phmmacies with 5 years or less enrollment as a DMEPOS supplier and those that sell as little 
as 6% DMEPOS. As such these pharmacies face the economic choice of the costs of 
accreditation or foregoing providing DMEPOS to their patients. 

Medicare Provider Enrollment, Chain and Ownership system (PECOS) 
In 2009, the Centers for Medicare and Medicaid (CMS) annonnced the first phase of the 
requirement for the provider that orders or refers Medic&re Part B items for a patient to have 
a current enrollment record in the Provider Enrollment, Chain and Ownership System 
(PECOS). If the provider did not have a!1 enrollment record, the pharmacy that supplied the 
medical equipment or snpplies to the patient wonld receive a message indicating the provider 
was not enrolled. 

The unfortnnate consequence for pharmacies is that they have no control over whether a 
provider is enrolled in PECOS and no ability to require them to be enrolled. As a result 
pharmacies who want to assure that their patients receive their ordered medical equipment 
and supplies face the difficult choice of denying patients their needed healthcare items or 
providing them and being at risk for no payment. 
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We are appreciative of recent actions by CMS to address the issue of a number of providers 
not being enrolled in PECOS and to not implement the second phase of the PECOS 
enrollment requirement. Phase two would have automatically rejected and denied payment to 
pharmacies for Part B claims. CMS had planned to start automatically rejecting payment of 
the supplier's Part B claims beginning January 3, 2011 if the provider did not have a CUl1'ent 
PECOS record. ACA contained a provision to implement this requirement on July 1, 2010 

. and CMS regulations set the requirement date of July 6, 2010. However, CMS has indicated 
that they will not implement phase two until a later time yet to be detennined. 

DMEPOS Competitive Bidding 
On JmlUary 1, 2011, CMS implemented a Competitive Bidding Program (CBP) for Durable 
Medical Equipment and Supplies, including diabetes testing supplies (DTS) pnrchased 
through mail order. This initial round of the CBP is limited to 9 competitive bidding areas 
(CBAs) around the country and is planned to eventually become a nationwide progrmn. As 
the most readily accessible health care providers, community phmmacies and pharmacists are 
uniquely positioned to assist Medicare beneficiaries with their DTS needs, their questions, 
and to assist them with the.proper use of these items and supplies. CMS has thus far 
excluded retail pharmacies from Round 1 and future rounds of the CBP. 

NACDS has urged that DTS obtained at retail community pharmacies should continue to be 
excluded from future rounds of the CBP as diahetic patients rely heavily on their local 
phmmacies for their prescription medications, including insulin. Limiting access to DTS at 
community pharmacies would fi'agment care, thereby increasing patient confusion and 
disrupting therapy, all of which cml increase overall program costs. In addition to furnishing 
supplies, one-on-one patient consultations provided by local pharmacists m'e often the first 
opportunity to identify other chronic illnesses and changes in patients' conditions, and these 
consultations often result in early detection, referral, and treatment. Continued participation 
of community retail pharmacies in serving Medicare patients with diabetic supplies and 
medication should therefore be a priority of the Medicare program. 

Thank you again for the opportunity to provide you with this information. We look forward 
to partnering with you in the ll2'h Congress on issues impacting chain pharmacy. 

Sincerely, 

Steve Anderson, 10M, CAE 
President and CEO 
National Association of Chain Drug Stores 
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The Honorable Darrell Issa 
Chairman 
Committee on Oversight & Government Reform 
U.S. House of Representatives 
Washington, DC 20515 

Dear Chairman Issa: 

January i, 2011 

On behalf of the National Association of Manufacturers (NAM), the largest manufacturing 
association in the United States, thank you for the opportunity to identify proposed or existing 
regulations that are negatively impacting jobs, the economy and our economic competitiveness. 
This list is not exhaustive but represents high priority regulations that will have a significant 
impact on our ability to compete globally and create jobs. We look forward to a continuing 
dialogue on the impact of regulation on manufacturing. 

In your letter, you cite the statistics from the Small Business Administration's (SBA) 
Office of Advocacy analyzing the impact of regulatory costs on small firms. The study 
represents the best research available to identify the disproportionate burden placed on small 
business by regulation and the even more disproportionate burden placed on small 
manufacturers. Manufacturers bear the heaviest burden from environmental regulation, while 
facing similar or more stringent regulations in workplace safety, health,transportation, financial, 
trade, tax administration, homeland security and export controls. A study by the Manufacturing 
Institute and MAP I indicates that structural costs imposed on U.S. manufacturers including 
regulation create a 17.6% cost disadvantage when compared with nine major industrialized 
countries. For these reasons the NAM developed a strategy to enhance American 
manufacturing. 

The NAM published its "Manufacturing Strategy for Jobs and a Competitive America" in 
June 2010. In that Strategy, we identified three overarching objectives: 1) to be the best country 
in the world to headquarter a company; 2) to be the best country in the world to do the bulk of a 

. company's research and development; and 3) to be a great place to manufacture goods and 
export products. Comprehensive action is needed to counter the impact of unnecessarily costly 
regulation to achieve these objectives. We look forward to partnering with your committee, 
Congress and the Executive Branch to reform the regulatory policies outlined below, additional 
existing regulations and the regulatory process to produce a more thoughtful regulatory 
environment that encourages rather than discourages job creation in the United States. 

While working on a larger reform agenda, immediate action and attention is needed on 
the following areas of regulatory policy this Administration is in the midst of proposing or 
implementing. If they are not substantially changed from their present form, they could cost 
millions of jobs and weaken an economy in a still fragile recovery. 

Leading Innovation. Creating Opportunity. Pursuing Progress. 

1331 Pennsylvania Ave, NW, Suit~ 600, Washington, DC 20004 P 202·637·3043 F 202·637·3182 www.nam.org 
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EPA Regulation of Greenhouse Gas Emissions 

On January 2, 2011, the EPA began regulating greenhouse gas (GHG) emissions from 
stationary sources under the Clean Air Act. While only the largest facilities will be regulated at 
first, this action sets the stage for future regulation of much smaller sources. Manufacturers are 
also concerned that states are unprepared for the new permitting requirements, which will cause 
significant delays. This permitting gridlock will discourage manufacturers from building new 
facilities or expanding their current facilities, hurting competitiveness and discouraging job 
creation. Furthermore, additional facilities - including hospitals, agricultural establishments and 
even the smallest businesses - will be phased in to the onerous permitting requirements in the 
near future. 

EPA Boiler MACT 

The Environmental Protection Agency (EPA) has proposed a rule that would establish 
more stringent emissions standards on industrial and commercial boilers and process heaters 
(i.e. Boiler MACT). This broad-reaching proposal could cost manufacturers over $20 billion in 
compliance costs and place hundreds of thousands of jobs in jeopardy. Furthermore, the NAM 
expressed concerns to the EPA that the proposed standards could almost never be achieved by 
any single, real-world source. In December 201 0, the EPA asked the federal District Court for 
the District of Columbia for an extension to re-propose the rule, take industry comments and 
then finalize the package by April 2012. We welcome the additional time for a review, but the 
new proposal must ensure that the standards are economically feasible and achievable in 
practice for manufacturers. 

EPA NAAQS for Ozone 

The EPA in January 2010 issued a reconsideration of the National Ambient Air Quality 
Standards (NAAQS) for ground-level ozone. Despite continued improvement in the nation's air 
quality, the EPA has proposed to tighten the standard from the existing 75 parts per billion (ppb) 
to a range between 70 ppb and 60 ppb. The NAM's overriding concern with the proposal is that 
the high compliance costs associated with the more stringent ozone standard will hinder 
manufacturers' ability to add jobs and hurt our global competitiveness. One study estimated 60 
ppb would result in the loss of 7.3 million jobs by 2020 and add $1 trillion in new regulatory 
costs per year between 2020 and 2030. The Agency has delayed finalizing the rule until July 
2012 to allow for continued analysis of the epidemiological and clinical studies used to 
recommend the ozone standard. 

SEC/CFTC Derivatives Regulation 

As end-users of over-the-counter (OTC) derivatives to manage risk, manufacturers in the 
United States have a strong interest in the implementation of the new rules on OTC derivatives 
in the Dodd-Frank Act. In drafting these regulations, we urge the Commodity Futures Trading 
Commission (CFTC) and the Securities and Exchange Commission (SEC) to avoid any new 
regulations on derivatives tliat inadvertently harm economic growth. In particular, it is crucial 
that new regulations on derivatives include a strong and workable exemption for end-users, like 
manufacturers, that use derivatives to hedge commercial risk. In contrast, rules that impose 
margin requirements on manufacturers or that impose financial regulation (such as a swap 
dealer or major swap participant) on non-financial businesses, could seriously harm the 
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recovery by diverting companies' financial resources from much-needed business investment 
and job retention and creation. Similarly, regulations that make hedging too expensive will place 
manufacturers in the uncomfortable position of either having to divert additional money away 
from production or discontinue hedging business risk, which would require liabilities to reappear 
on corporate balance sheets, driving up the cost of capita/. 

OSHA On-Site Consultation 

There has been a significant shift by the Occupational Safety and Health Administration 
(OSHA) from a more collaborative posture to a more adversarial approach toward 
business. Employers, particularly small businesses, should be able to consult with OSHA and 
receive its assistance to better understand and comply with existing workplace safety standards 
to enhance the safety of their workplaces without fear of citations and fines. Recently, OSHA 
proposed a rule that would subject small businesses to enforcement based on their voluntary 
participation in these programs. As a result, businesses will be more reticent to reach out to 
OSHA for help and less likely to participate in this program. We are troubled that OSHA 
performed no analysis to determine the impact of the proposed changes on small business 
participation in the On-Site Consultation Program. Instead of deterring participation in these 
effective programs, OSHA should focus on developing incentives and strategies that wiJJ 
encourage as many employers as possible to participate in these programs. 

OSHA Noise Proposal 

OSHA recently indicated that it plans to enforce noise level standards in a dramatically 
different way by redefining what is deemed "feasible" for employers to reduce overall noise in 
the workplace and requiring implementation of these actions unless an employer can prove 
making such changes will put it out of business. OSHA's proposal would alter a long-running 
and effective policy that allows employers to provide "personal protective equipment," such as 
ear plugs and ear muffs, if they are more cost-effective than engineering controls like noise­
dampening equipment and muffling systems in order to protect their employees from high noise 
levels. Such changes would need to be made by employers of all sizes, regardless of their 
costs. We are concerned that preliminary estimates by manufacturers demonstrate that total 
compliance costs for fully implementing this proposal may reach biJJions of dollars. We are 
troubled that OSHA is pursuing this change outside'the formal rulemaking process and, as 
such, is not following the Administrative Procedures Act that provides opportunity for full and fair 
public input and requires sensitivity to small entities. 

OSHA Injurv and Illness Protection Program 

OSHA is also developing a new regulation that would mandate a standard for employers' 
safety and health programs, referred to as an Injury and Illness Prevention Program (12P2), 
Such a concept is expected to be proposed in the spring of 2011 and would have sweeping 
ramifications on all aspects of both workplace safety enforcement and the promulgation of new 
regulations, We are concerned that this new proposal from the Agency may not take into 
account the efforts by employers who already have effective safety and health programs in 
place or how this new mandate would disrupt safety programs that have measurable successes. 
Based on preliminary information from the Agency, this proposal may allow OSHA investigators 
to substitute their judgment of the employer's plan on how to achieve compliance and whether 
some "injury" in the workplace should have been addressed in some way even if it was not 
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regulated under a specific standard, or did not amount to a "significant risk" as required under 
the OSH Act. 

Commerce/State/Defense Export Control Regulations 

U.S. export control regulations have not been significantly revised since the Cold War. 
The result is a system that no longer fully protects our national security, has not kept up with 
accelerating technological change and does not function with the efficiency and transparency 
needed to keep the United States competitive in the global marketplace. The current regulations 
are eroding America's global technology leadership, harming the defense industrial base and 
costing U.S. jobs. Rece.nt studies by the National Academies of Science and the Defense 
Science Board have concluded that the current export control regulations and system are a 
threat to national security. The Milken Institute estimates that if the export control regulations 
are modernized, U.S. high-tech exports could increase by $60 billion, resulting in 350,000 new 
jobs. Modernization will enhance the government's ability to protect national security interests 
while removing the burdens and disadvantages placed on U.S. high-technology manufacturers. 
The government should thoroughly modernize export controls to strengthen the industrial base, 
enhance national security and improve economic competitiveness. In this area, we applaud the 
Obama Administration for the steps it has taken thus far to modernize the export control system, 
but more is needed to improve the system in 2011 to protect manufacturing jobs. 

DOT Transportation of Lithium Batteries Rulemaking 

The Department of Transportation's (DOT) Pipeline and Hazardous Materials Safety 
Administration (PHMSA) proposed new shipping and handling requirements for the 
transportation of lithium ion and lithium metal batteries in January 2010. The rule mandates 
changes in the way lithium batteries and cells and products containing these batteries are 
transported in passenger and cargo aircraft. Of note, the PHMSA rejected all requests for 
extensions of the comment period and has severely limited industry input and technical 
discussions in what is an extremely complicated proposal that creates serious inconsistencies 
between international and U.S. aviation regulations. The proposed rule impacts a variety of 
products and manufactured goods ranging from everyday consumer items to implantable 
medical devices. Billions of lithium batteries and products containing them are shippedannually 
by air without incident. The costs of the current proposal are conservatively estimated at a billion 
dollars annually. If implemented as currently written, manufacturers will face reductions in 
existing air freight capacity, new costs associated with massive supply chain redesigns, 
additional training costs, inefficiencies that could cause confusion with international partners 
who adhere to alternate standards and lost business to foreign companies who are not subject 
to these proposed rules. Manufacturers strongly support a rule that instead achieves 
harmonization with internationally agreed-upon requirements for lithium battery transport. 

DOT Hours of Service Rulemaking 

The DOT's Federal Motor Carrier Safety Administration (FMCSA) has announced 
changes to the trucking hours of service rules first implemented in 2004. It has proposed to 
reduce well-established 11-hour driving and 14-hour on-duty times for truckers and to introduce 
new rest mandates. Over the past six years, driver and motor carrier safety performance has 
improved, and truck-involved fatalities and injuries have markedly declined. For manufacturers 
and those dependent on a healthy manufacturing economy, changes to the rule will have major 
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impacts on distribution patterns, supply chains, just-in-time delivery standards, trucking capacity 
and ultimately will add operational costs to be borne by shippers and motor carriers. In 2005, 
the American Trucking Association estimated that reducing the driving time by one hour and 
eliminating the 34-hour restart provision would cost over $2 billion to impacted industries. While 
the DOT is adhering to the terms of a 2009 court negotiated settlement reached with Public 
Citizen by reviewing and reconsidering the 2008 Final Rule on Hours of Service, the 
Department is not obligated to alter the rule. The Department's recent public commentary on 
poor truck driver health and longevity is drawing some concern because the scientific data to 
justify a change in the current rule is not strong. Approximately 80 percent of the nation's freight 
by value moves by truck. 

CPSC Prod uct Safety I nformation Database 

In 2008, Congress passed and the President signed the Consumer Product Safety 
Improvement Act (CPSIA), which, among other provisions, directed the Consumer Product 
Safety Commission (CPSC) to produce a product safety database that would provide 
consumers with a meaningful tool to research product safety information that is accurate and 
includes first-hand accounts of consumers and public safety entities. There was significant 
debate in Congress on the appropriate types of reporters to include in the database. The final 
CPSC rule, however, recognizes that Congress provided an exhaustive list of reporters but 
strains credulity by expanding the definitions of consumers and public safety entities beyond 
their clear public meaning and the intent of the drafters of the legislation. It redefined the terms 
"consumer" to include trial attorneys and public safety entities to include "consurner advocacy 
organizations." As a result, the database will be filled with bogus reports inspired by political or 
financial motives rather than safety. Congress also struck an appropriate balance between the 
speed of publication of reports and the desire for accuracy as well as the protection of 
confidential business information. The final rule provided for no such balance and creates a 
default for immediate publication before any meritorious claims regarding trade secrets or 
material inaccuracy are resolved. Once a trade secret is posted within a report, for example, no 
remedy is available to undo the damage. These claims as well as clairns of inaccuracy, 
irnpossibility, or product misidentification must be resolved before the information is made public 
if the database is to provide helpful information to the public. 

We look forward to continuing a dialogue with you and your committee about regulation 
and regulatory policy. In future communications, we will outline additional regulations in need of 
reform and recommend options for reforrning the regulatory process. Together we can help 
make the United States the best place in the world to do business and create jobs. But a very 
different approach to regulation will be necessary to accomplish this important objective. 

JTlrp 
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The Honorable Darrell E. Issa 
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Committee on Oversight and Government Reform 
United States House of Representatives 
2157 Rayburn House Office Building 
Washington, D.C. 20515-6143 

Dear Chainnan Issa: 

On behalf of the approximately 16,000 franchised new car and truck dealer 
members ofNADA, thank you for your letter of December 10,2010 regarding the 
pr.oliferation in recent years of regUlations that negatively impact the economy and jobs. 
Because the vast majority of our members are small businesses, over-regulation has been 
a primary concern of dealers for some time, and we very much appreciate your leadership 
in this impOliant aJ·ea. 

Auto retailing is one of the most highly regulated sectors of our economy. To 
demonstrate just how extensive the hand of government has become, I have enclosed the 
2010 version of a publication that NADA prepares each year for its membership entitled 
the "Regulatory Maze." This document analyzes every department of the typical auto 
dealership, listing for each the major Federal regulations tlmt govern its operation. As 
you will see, the extent of regulation has become truly staggering - at least 20 Federal 
departments and agencies through over 150 separate rules now regulate dealership 
operations. And tlns inventories only Federal regulations; it does not attempt to 
catalogue the vast aJ1'ay of state and local laws and rules with which dealers must also 
comply. 

To be sure, most of the regUlations that impact dealers are intended to serve useful 
pwposes. However, many are unnecessruy, duplicative, or overreaching, and our 
members constantly are confronted with the unintended - and adverse - consequences 
they produce. Even more important, the cmnulative effect of tllese regulations is to 
increase substantiallyilie dealers' costs of operations and exposure to liability without a 
commensurate benefit to the public. With these increased costs and exposure, the 
dealers' ability to grow their businesses and expand their workforces is significantly 
impaired. Tins is paJticularly problematic in light of the fact that most of ow' members 
are small businesses that lack ilie scale tllat larger enterprises have to address such 
regulatory mandates. Thus, in practice, the regulations impose a shadow cost structure 
iliat presents an ongoing impediment to the nation's economic vitality. 
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Your letter asks us to identify specific existing or proposed regulations that have 
negatively impacted job growth in the auto retailing sector or threaten to do so in the 
future. We accordingly bring to your attention the following examples of rules that 
impose costs and burdens with little or no commensurate benefit: 

I. Fuel Economy/Oreenhouse Oas (OHO) Rules. The joint NHTSAIEPA 
Model Year 2012-2016 fuel economy/OHO rules for light-duty vehicles we believe 
exceed Congressional mandates and involve duplicative agency involvement (both 
NHTSA and EPA) where one rule (NHTSA's) would provide a superior public policy 
outcome. These joint rules, which will cost an estimated $50 billion, were conceived 
behind closed doors as part of a so-called "historic national agreement" and will force 
manufacturers to build vehicles whether or not there is public demand for them. To add 
fiuther economic uncertainty to the still-recovering auto industry, the Administration 
recently issued a Notice of Intent to raise the fuel economy/OHO rules up to 62 mpg by 
2025, even though the recently adopted MY 2012-2016 rulemaking has yet to be 
implemented. 

Moreover, when EPA reversed its prior decision and granted California a Clean 
Air Act pre-emption waiver as pmt of the "historic national agreement," the agency 
opened the door to forcing the auto industry to dea1 with a patchwork of state regulations. 
And now the Califomia Air Resources Bom'd (CARE) is expected to ask for - and EPA 
likely will grant - another waiver for Ca1ifomia's next fuel economy/OHO rulemaking as 
early as this year. This next regulation will be a job killer sinee as many as 14 other 
states have adopted California's regnlation, and CARE does not consider job loss outside 
of Califomia when drafting its rules. 

With the enactment of Energy Independence and Security Act (EISA) in 2007, the 
fuel economy debate ceased being focnsed on stringency and is now largely abont 
structure. NADA has long supported fuel efficiency improvements and believes that full 
implementation of EISA would provide better fuel economy/OHO reduction benefits 
without undermining the recovery. We would welcome the oppOliunity to work with 
your committee to document the need to pursue economically feasible, consumer­
oriented fuel economy/OHO improvements based on NHTSA's existing statutory 
authority. 

2. Identity Theft and Related Consumer Credit Rules. The Fair and Accurate 
Credit Transactions Act of 2003 imposed a series of requirements to help prevent identity 
theft and educate consumers about the impact of credit reports on credit decisions. Some 
of the requirements, such as the need to truncate credit and debit card numbers on 
customer receipts, provide meaningful protections to consumers while imposing minimal 
compliance costs on retailers. Many of the others, however, have the opposite effect. 
We highlight two examples: 
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a. The 2008 Red Flags Rule requires dealers, who already have a 
compelling business incentive to prevent identity theft, to erect unduly burdensome 
Identity Theft Prevention Programs that require (i) risk assessments, (ii) developing 
processes to identify, detect, and respond to identity theft indicators, (iii) ongoing training 
and oversight of employees and service providers, and (iv) extensive reporting. Because 
of dealers' limited in-house resources, many have been forced to incur considerable costs 
to secure compliance assistance from attorneys, accountmlts, and other professionals. 

b. The 2011 Risk-Based Pricing Rule requires the overwhehning 
majority of dealers, who do not engage in risk-based pricing, to issue either a Risk-Based 
Pricing Notice to an ill-defmed subset of their credit customers or an alternative Credit 
Score Disclosure Exception Notice to all of their consumer credit applicants. Issuing a 
Risk-Based Pricing Notice is not a viable compliance option. Consequently, many 
dealers will be compelled to purchase a credit score for each consumer credit applicant, at 
the cost of potentially tens of thousands of dollars per year, solely to meet the compliance 
expectations of the agencies that issued this requirement. 

3. Cargo Capacity Labeling Rule. A NHTSA rule which requires 
manufacturers to place a cargo capacity label on new light-duty vehicles also requires 
dealers to redo the label whenever even de minimis changes (that is, changes that increase 
a vehicle's weight by the lesser of 1.5% ofGVWR or 100 lbs.) are made to the vehicle. 
With few exceptions, motorists cannot and do not weigh passengers and cargo before 
loading vehicles. Since the label does little if anything to increase safety, it is oflimited 
or no utility. 

4. E-15 Ethanol Fuel Rule. EPA has proposed a rule which would allow for 
the marketing of gasoline with a 15 percent ethanol content. This content level is in 
excess of manufacturer design specifications and could dramatically impair vehicle and . 
emissions perfof111ance and even damage the vehicle itself. Auto retailers will be forced 
to bear the brunt of the significant increase in motorist dissatisfaction that could result. 

* * * * *. * * * * * 
Auto and truck dealers m'e economic engines 1hat power local conmlunities all 

across the countly. In fact, in many towns and cities, dealers are the largest private 
employers. But the growth of excessive and often unneeded Federal regulation 
represents a Iiue impediment to the dealers' ability to continue in this capacity. 

We Iiust the information we have provided will be helpful and ask that your staff 
contact Michael Harrington at (202) 547-5500 or mhm·rington@nac1a.org if you have any 
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questions. In addition, as we uncover other specific examples of regulatory excesses, we 
will continue to advise you and your staff. Thank you for your consideration. 

Enclosure 

Very truly yours, 

Phillip D. Brady 
President 

cc: The Honorable Elijah Cummings, Ranking Member, Committee on Oversight and 
Government Reform 

The Honorable Edolphus Towns 
The Honorable Jim Jordan 
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• LJFOIFIFO Inventory 

Accounting Method 
• NHTSA tampering regulations 
• NHTSA tire rules "'," ''0,''j"'~ 
• OSHA asbestos standards 
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• FTC Privacy Rule 

• OSHA !ock-outftag-out • FTC prahibiflCn against deCeptive and • Emergency~ponse planning 
procedures unfair trade practices " Employee drug testing 
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!$ • FTC Repossession Rule 1;\ 
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• Feder.!.1 wage-hour and child 
labor'laws 

• Gsnetic Information nondiscrimination 
• Health Insurance Portability 

and Accountability Act 
• IRS treatment of car shuttlers 
·IRS treatment of oemo vehicles 
• IRS treatment of 1001 plans 
• Manoatory workplat:e posters 
• Mental Health Parity Act 
• Miscellaneous record-keeping 

requirements 
• Newborns' and Mothers',Heallh 

Protection Act 
• OSHA blood-borne 
• S8A Loan Guarantee 

! 
I 
I 
I 
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Our annual update on major 

federal regulations; state laws 
also apply aml sometimes 
include additional requirements 

I
n addition to this guide to laws and regulations, 

be SIllI': to co=ult the NADA & AID Federal lUg­

ulatory Compliance aart Second Edition., available 

at www,nada.orglregulations (require,,; member access). 

It lists federal laws and regulations by agency, notcs to 

whom they applr' and offe:rs Web addresses for further 

infurmation. 

All Departments (General ManagemenVPersonnel) 

• Age Dis~rimination in Employment Act: Proteus older indi­
viduals against: age-based employment disa1minadon. 

• Americans With Disabilities A~t (ADA): Bwinesses with 

15 or more employres must reasonably al;commodate 

disabled workers and job applkam;:;. 

• Consolidated Omnibus Budget Recon~iliation A~t 
{COBRA}: Requires employe:rs with 20 or more employ­

ees m continue health-care coverage for ex-employees 

=d their Eunilies for 18 to 36 months, depending on 

circumRallces. 
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• Electronic deposit af taxes: All elliplojTrs ha.ving more 

than $100,000 in aggre.,crate depository raxes must deposlt 

mrough me Elecuonic Fed=<.! Tax Payment Synew. 

• Electronic records retention: Revenue Procedure 98-25 

~pl:tiIlS me IRS requirements for retaining computeriud 

accountiug records. 

• Emergency-response planning: Federal, sure, and local 

l-aws require dealers to have anergency-response plans. 

• Employee drug testing: Unionized de:<tlerships mun bar­

gain with unions before implementing employer drug 

policies. Not uecessary for preemployment dmg test­

ing. The ADA prohibits employers from discriminating 

against employees or applicants who have completed a 

drug ueatment program or are currently undergoing such 

a program, as long as they aren't currently abusing drugs. 

• Employee Polygraph Protection Act: Prohibits employ­

ers fwm using polygraphs in preemployment screening; 

allows polygraph use only in limited cases where an 

employee is reasonably sU.lpected of a workplace incident 

involving economic loss to the emplo}"!"r. 

• Emplayee Retirement Incame SeclIri'ly Act (ERISA): Dealers 

offering retin:ment or healm plans mW"];, among other mings, 

provide employees with plan infO, keep records, abide by 

f.Lduciary responsibilities, and Set up a grle\'<!.Dce process. 

• Employee Verification RulES: Must verifY me employment 

eligibiIiry of pr05pecrive new employees using 1-9 form 

and E-verify. 

• Equal Pay Act: Prohibits wage discrimination on {he 

basis of sex. 

• Estate tax: The 2010 StatuS of the EState Tax is unset­

tled. The Estate Tax is set to expire in 2010, but eH"0n::s 

are undervny in Congress to extend me tax.. 

• family and Medical Leave Act: Must pOSt a notice inform_ 

ing emplo}"!"es of their right to rake this limited, unpaid 

leave fOr personal and .family medical emergencies and 

must comply with appropriate requests for such leave. 

New provisions apply to leave related to milirary se.rvice. 

• Federal child-support enforcement regs: Requires stares ro 

have procedures under which liens can be PUt on penon.aJ 

propeny---including vehicles-for overdue child &upport. 

Dealers should check rhat child-suppon liens don't exist 
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on used cars, aud must place licns on wages of employees 

who are delinquent on child-suppon: payments. 

• federal Clvi! Rights Act: Bars employment discrimination 

on the basis of race, sex, color, religion. or national origin. 

PrC'Vt:nts employers from asking job applicants certain 

questions (such as age, marital status, or childbearing 

plans). Prohibirs workplace sexual harassment, including 

behavior that creates a hostile W'Ork environment. 

• FTC's RepaSsessian RlIle: Requires formal accounting of 

money coJlecced for repossessed ve.hiclC5. 

• Federal \Ir'3ge-llour and child labor laws: Minimum wage 

and ovenime pay srandards; exemptions for empl~yeC5 
from minimuw wage and overtime requirements, and 

51:andards for employing minon, including tC!en driving 

remicrions. The federal minimum wage is now $7.25 per 

hour, but State minimum wage IaleS may be higher. 

• Genetic Information Nondiscrimination: Prohibits discrimi­

nation based o~ DNA infornution that may affect an 

=ployee's healm. 

• HeafUl Insurance Portability and Accountability Act: 

Generally probibirs health insur= fmm denying co~ to 

wor\o::r.; who lose or change jobs and b:us in= from exclud­

ing CO"Veragt: for preeristing COndiriOIlS fur more than a year. 

• IRS treatment of car shuttlers: Almough nnder general 
IRS rules, shumers may be considered employees, versus 

independent contraCtors, the IRS may consider prevailing 

indusuy practices on a case-by-case basis. The :aa<>ency may 

ask, for example, how many days a week an individual 

works at a dealership and whether he or she works for any 

omer dealership. 

• IRS treatment of demo vehicles: Rc:venue Procedure 2001-

56 offen- dealers alternative methods for determining me 

value of demo use by qualified salespeople and other deal­

ership employees. It define:;; what connirutes limited per­

sanal use and stre:unlines record-keeping requirements. 

• IRS treatment ohaol plans: Tool and equipment plans for 

service technicians and omer =ployees must comply wim 

me IRS's business conneruon, subsrandation, and rerum 

of excess payment requiremenrs. 

• Mandatary workprace posters: Norices, 5uch as "Your Rights 
Under the FMLA", "Equal Employment Opporruniry Is me 

Law," "Fedaal Minimum W~o-e," and "Notice: Employee 

Polygraph Prorea:ion Acr." = be conspi01Ol.ISly displayed. 

• Mental Hearth Parity Act: Requires insurers and employers 

to offer menw illness coverage comparable ID that for phys­

iot! illness. Group health plans IruI}' not set dollar limits on 

menral health care lower ili.an limits for general wedical 

and surgiot! services. N orhing requires employers to pro­

vide mental health COVl:rage, and a:rn.in exemption.s apply. 

• Miscellaneolls record-keeping requirements: A multitude 

of requirements gOVl':ffi the leng.h of time records must 

be maintained. Examples: Personal and corporate income 

tax records mUSt be kept at least three }-ears; notification 

forms for underground .\"'Corage tanks mun be kept indef­

initely; and copies of Form 8300 cash reporlS must be 

kept for five:years. 

• Newborns' and Mothers' Hea[th 

Protection Act: Employers and 

insurers must provide minimum 

hospical-scay bendirs. 

• OSHA Blood-Ilorne Pathogens 

Rule: Dealerships nOt within four 

minutes of an emergency health 

facility must have a. program Ul 

respond to employee:;; who suffer 

cuts. All dealerships should have 

proper first-aid kirs. 

• SBA loan guarantee programs: Small business dealers seek­
ing working capital, floOlplan, or real estate financing may be 

eligible for fedaailoan guaranteeS on loans up to $2 million. 

• Section 89 07 the Tax Reform Act: Employers are prohib­

ited from discriminating ~o-ainn lower-paid employees ill 

th~ emplo}"!"e benefits packages. 

• Section 179 Expensing: The 2009 Stimulus bill (PL 111-
5) extended enhanced Small Business Expensing under 

Sec. 179 of the tax code through the 2009 taX year (end­

ing Dec. 31, 2009). The package doubled the amount 

businesses could immediately, or in me fust year, write-off 

their taXes for capitol invt=m.ent in 2009 &o~ $125,000 

to $250,000 for purchases of new, quaJifying equipment 

of up to $800,000 (increased from $500,000). 

The law also includes an accderared Bonus Depreciarion 

provision. For 2009,· companies could also write-off an 

addicional 50 percent of new inYCS'tment expenditures fOr 

it= subjea:, under c:um:nt law, to depreciation oyer 20 

year or less. The remaining value of me inve.rcmenrs would 

be depreciated r:1Va: me life of the item. 

In adru:don, the depreciation limitation on me amount 

of certain passen~r automobile:;; (Sec.280F) is increased 

from $2,690 to $10,690 in the first year. 

• UnifOrmed Services Employment and Reemployment Rights 
Act (USERRA): Governs me employment and reemployment 

rights of members of me U.S. uniformed serviCe>. 

• Worker Adjustment and Retraining- Notification Act (WARN): 

Reqnires dealers to give 60 da~' notice to workers prior to 

=ination or store closings under cerrain circumstanCe>. 

All Departments (Customer) 

,. >;::'~C""~-.·' 

~~I 

~ 

• Americans With Disabilities 

Act (ADA): Prohibits discrimina­

tion against: the phys:ically handi­

capped in = of public accom­

modation. Must make reason­

able accommodations to make 

&ci[ides accessible---fi::,r example, 

inst:alling ramps, aud accessible 

parking lots, drinking fountains, 

public toileL'i, and doors. 

• CAN-SPAM (Cantralling the 

Assault of Non-Solicited Pornography and Marketing) Act: 
E-mailers must identify a commercial message as an 

advertisement or soliciration and provide meir pOStal 

addresses and a mechanism to opt OUt of future com­

mercial e-mails. If recipients opt OUt, senders must srop 

sending chem commerdal e-mail within 10 busi=S$ days. 

The disclosure requirements don't apply to e-mails that 

relate to transactions or relarionships, ruch as for warramy 

or recall-repair issues or me completion of transactions 

requened by me con.sumer. No one may send commer­

cial e-mails to wireless devices unless recipients provide 

express prior aumorization to receive chew. So iliat send­

ers can recogniu wireless addresses, me FCC maintains a 

list of wire\e:;;s domain names at www.fcc.goy/cgb/policy/ 

DomainNameDownload.html. Commercial e--mallers 

must check the list: monthly. (Additional provisions pro­

hibit deceptive headers, misleading subject lines, and 

orhe:r spam tactics.) 

A text message may also be considered an email and 

therefore subject to the CAN SPAM Act if it is sent to 

an email address - mar is, jf it has an internet domain 
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name mer ili.e "@" rymbol (wherher the email ad.dr~ is 

displayed or not). This means l:hal: NO commercial teXt 

message (deemed 00 be an email) may be sent to a wirdess 

device without "e:q>n:ss prior authorizarion." Merely having 

an "esrablished business relationship" with the reci.piem Ul 

not enough. 

• Driver's privacy Protection Act: Denies access to per­

sonal info in State motor vehicle records except for limited 

purposes, such :l.'l driver safety, mm, and recalls. Also 

restricts the release of personal infu for markering. 

• FTC Privacy Rule: Dealers must issue notices of their 

privacy policies to their finance and lease customers and, 

near productS or po~ 5ign.s in prominent places tclling con­

=ers that copies of the warranties:ue available.fiJi: review. 

• IRS Casll-reporting Rule: Dealers receiving more than 

$10,000 in cash in one transaction or in twO or more 

related transacrions must file IRS/FinCE:N Form 8300 

wim the IRS within 15 calendar days and mu~ provide 

written nonce that me report was filed to the person 

named on me report by January 31 of the following year. 
"Cash" includes certain cashier's checks, traveler's checks, 
money orders, and bank drafu;. 

• Magnus-silo-Moss Act: Dealers must give consumers 

cerrain reqUired information on warranties and limited 

in some circurnsrances, when ,he dealer discloses nonpub- warranties. 

lie informadon about consumers to third, partie:'!. Also 

resuicrs disclosurelJi of nonpublic personal information. 

Beginning December 31, 2009, dealers who correcrly use 

a new FTC model privacy nonce will have safe h:ubor 

protection for the language used to describe their privacy 

poliq. Although the use of the new model noria: Ul volun­

uzy, dealers whose privacy norices continue to use sample 

language from the appendix to the 2001 privacy rule will 

lose safe harbor protecrion for the use of that language 

mer December 31, 2010. 

• FTC pfGili~itiGn against deceptive and unfair trade practices: 

Prohlbirs deceptive or unfair p!1l.ccicelJi. For example, mer­

chanL'> must disclose to would~be buyers previous material 

damage. More than half me srates specify a dollar amount 

or formula for determining how much damage must have 

o=med to a new viliicle before disclosure is required. 

• FTC Safeguards Rule: Deal= must develop, implement, 

and maimain-and regularly audit-a comprehensive, 

written securiTY program 00 prou:ct custOmer infonnarion. 

• FTC Telemarketing Sales Rule (TSR): Impa.o;es many of the 
TCPA resrrictions (below) on dealers who relemarket across 

state lines. Requires dealers who sell, or obutin payment amho­

rization for, goods or services during irirernate phone c:!.IIs 

to abide by the prohibition against numerous <w:eprive and 

abusive acrs and to maimain c:en:ain records for 2.4 momh.s. A 

recent amendment ro me rule prohibits prerecorded relemar­

kedng calk wh:how: a conm=' s express wriuen agreement, 

requires such cills ro provide a keypress or voice acrlv:a:ted opt­

OUt mechanism at the ou=t of me calls, and requires the calls 

m ringfor 15 seconds or 4 rings befOre disconnecting. 

• FTC Written warranty Rule: Deal= m= display warranties 

• CHice of foreign Assets Control (OFAC) restdctions: Dealers 

may not enter into transactions with certain sanctioned 

counnies, governmencs, and specially designated organi­

zations and individuals, including IDose appearing on an 

electronic lioc mainrained by OFAC. 

• Telephone Consumer Protection Act (TCPA): Imposes 

numerous restrictions on telemarketing, including the 

national and company-specific do-nm-call rules, calling_ 

time restrictions, caller ID requiremems, fax advertising 

TUit:S, and !e:'!IDcdons on the use of autodialers and prere­

corded messages. Fax ads must only be sent to authorized 

recipiems and millt include a phone number, f.a.x number, 

and toll~free opt-out mochaniml (each available 24m on 

the frrst page of the f.a.x ad. 

The FCC considers ten messages to be "phone calls" 
under me TCPA. ThUl means ma,you c:rnnot send a = 
message "solicirarion~ to a phone number that is on your 

dealership company-specific "do not call" ("DNC") list; 

you omnot send a t= message "solldmuon" to a phone 

number that is on me national DNC Iisr (subj= w me 

"esCl-blished business relatiouship" and other provisions of 

ili.e national DNC rules), and; you c:rnnot send any text 

message whau:oever to a ce.llular telephone number- solie­

irnnon or not, whether the number is on a DNC li~ or 

not _ using an "aUtomated dialer sysre:m" unless you have 

the called con.sumIT'S "prior express consent." 

• USA PATRIOT Act: Dealers must search their records 

and provide information about individuals or entities 

identified by the fe<kral Financial Crimes Enforcement 

NetWOrk with whom mey condUcted transactions or cre­

ated accounts. Dealers are temporarl1y exempT from the 
law's ami-money-laundering program requirements. 

'~~'OMO'V 
~ AD ~ ~.. ~ 
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Get to Know Your Business Partner-

The Federal Government 
• Have you heard acout the new RiSk-Based Pricing 

Notice requirement? What about the new mode! 
privacy notice? Is your Identity Theft Prevention 
Program fu!!y compliant? Find out what's required from 
an FTC attorney at the Federal Agency Outreach Pavilion. 

• Are you aware of the September 2009 IRS field 
directive on UNICAP audits? How about the IRS's 
recent private letter ruling on too! plans and its 
Chief Counsel Advice on UFO? Visit the IRS Motor 
Vehicle Technical Advisor. 

.. Are your painters trained on EPA's new body shop 
rule? EPA has the solution. 

.. Need the latest on vehicle safety and emissions? 
NHTSA and EPA have the info for you. 

• Are your employees trained to properly handle 
hazmat? See CCAR experts about this program. 

.. Want to reduce energy use and save cash? EPA's 
Energy Star program has the tools. 

.. Interested in an SBA guaranteed joan? SBA experts 
wi!! be on hand to advise. 

This is YOUR OPPORTUNITY to ASK QUESTIONS, PROVIDE 
FEEDBACK. and OBTAIN COMPLIANCE ASSISTANCE. 

VlSitNADAS 

Federal Agency 
Outreach Pavilion 

at the NADA Convention in Orlando 

Booth #2013 
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" ,C,! '''''GO to Know 
Voice of the Dealer@ .• :'VisionforTomorrow" 



New- and Used-Vehicle Sales Departments 

• American Automohile l2beling: Act: New cars and light 

trucks must have a domesdc.-pans content label showing 

p~rcenrage of U.S. or Canadian pans; coWlmes conmb-­

uting more than 15 percent of me pans; origin of engine 

and uammission; and locarian 'of vehicle assembly. Dealer.> 

must ensure iliat labels remain on vehicles until sold. 

• DOE/EPA gas-mileage guide: Deal~rs must make this 

guid~ av:ailable to prospective new-vehicle buyen. May 

download the guide from 'WWW.fueleconomy.govand may 

also download a fact meet, 8 Simple Steps to Lowtr Futl 

Com, from www.nada.org. 

• EPA emissions certification: Deal~n must provide a form 

to new-vehicle custom~rs c~rtify:ing the "ehicl~'s compli­

ance with c:missions standards. 

• Federal bankmptcy law: A finance company (and the 

dealership acting on its behalf) should perfect its security 

interest within 30 day:> mer a customer rakes possession 

of a vehicle, regan:l1~ss of state law. If the compa.o.y falls 
to do so and th~ customet files for bankruprcy within 90 

dap of when the firlO.ncing agreement is sign~d, the bank­

ruprcy trustee may avoid the lien. Deale:r:s.hips that fail to 

p~rfect a lien in a timely manner on behalf af a fInance 

company may be Hable for any loss. 

• fTC Door-to·door Sales Rule: GiVes consumers a three-day 

"cooling off" period for sales not consummated at the 

de:a1ership .. Does not apply to vehicle ~des at aucrions, tent 

sales, or other remporaty places of business if sold by a 

seller with a permaneDt place of business. 

• fTC guidelines for fue!-milaage advertising alld alternative­

fueled-vehicle advertising and labeling: Dealer and manu­

facrurer fuel-economy advertisements must state that the 

numbers a;e estimates and come from EPA; alrernative­

fueled vehicles must be properly labeled. 

• FTC Used Car Rule: KBuyer's Guide~ mckees arc required on 

used vdticle side windows, disdomJg mah, modd, ycu:, YIN, 

whcrht::r vehicle is offered ~as is' or;viw a wanant}' (and, if so, 

whax kind of warr:mcy), and availabilit:y of a scrvice COntraa. 

SUckers must warn that all promises should be in writing. 

For sales in Spanish, the KBuyer's Guld~" and requim! oms­

refemtce in me sales contract must be in Spanish. 

• Gray-market vehit:fes; EPA, Department of 

Transportation, and CUstOms restrict the importation/sal~ 
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of w:hicles lacking safety or emissions certification. 

.IRS treatment of saiupersoll incentives: Facwty inceIlUves 

paid direccly to salespeople are not wages for taX purposes. 

• UFO (Last·!ru'First·Out) inventory accounting method: The 

\lle of the UFO inventory method requires compliance 

with the conformity requirement. 

• Motor vehicle tax credits: Buyers of hybrid, fuel-cell, 

al1:ermltive-fuel, and ceITain clean-burning diesel vehicles 

qllll.lify for -tax creditS depending on th~ vehicle's fuel 

effideo.c;y (subject to phaseout rules). For sales of vehicles 

used by w::-exempt entities., the seller is ueated as the taX_ 

payer and is able ro claim th~ credit so long as me amount 

allowable as a credit is clearly disclosed to ,he user. 

• Monroney sticker (Price labeling law): Requires dealers 

to k~ srickas on new passenger: cam showiug we manu­

facturer's suggesred rerail pric~, plus oilier COSts, such as 

OptiOllS, federal taKes, and handling and freight charges. 

Stickers also should show recently revised EPA fuel econ­

omy and NHTSA crash-test SLar ratings. NHTSA also 

requires dealerships mat alter covered vehicles to attach 

a second label adjacent to the Monroney label, stating, 

~Thls vehicle has be= altered. The srat~d star ratings on 

the safety label may no longer be applicable.» The rule 
does not specifY rhe size or fonn of this label, only iliat it 

be placed as close as possible ro Monroney labels on amo_ 

mobiles that (1) have been altered by the dealership and 

(2) have test resullS posted. 

• National Highway Traffic Safety Administration [NHTSA) 

alteration regulatioll: Dealefli who significantly alter new 

vehicles must WIX a label identifying the alteration and 

Stating that ilie vehicle stIll meers fed=--l safety and theft 

sr:mdards. NHTSA tire-placarding and relabeling require_ 

ments: FMVSS No. 110 requires a new ,ire infonnation 

placard/label whenever pans or equipment are added iliat 

arguably reduce a vehicle's cargo-carrying capacity, or 

when replacement rires differ in she or inflation pressure 

from those referred to on the original. 

• NHTSA collision-loss guide: Dealers mllS! make this guide 

availabk to prospecrive nc:w-vehicle buyers. 

• tlHTSA Odometer Rule: Prohibits odometer removal or 

tamperiug, as well as misrepresenting a v~hicle's true 

odometer reading. It forces recordkeeping to create a 

~paper trail," and it requires odometer discloSLLres on stare 

tides. Vehicles viith a greater chan 16,OOO-lb. gros:s v!'=hicle 

weight rating (GVWR) are exempt from the dUclosw:e 

requir=ents, as axe vehicles 10 model J=.IS old or older. 

• NHTSA recal! regulations: New vehicles and pans held in 

dealership invt:lJ.tory chat are pan: of a recalllllllSt b~ brought 

inm compliance before being delivered; dealers may not 

delM:r these producrs and wait for the new buyers to bring 

them back to the de:alecrhip fOr repairs: 

• NHTSA reiu!a!io~s (Hl schoo! bus sales: Dealers r=y not 

sell, lease, or give away large, n~w passenger vans with 

more than 10 searing positions if they know the vehicle 

will be used to transport s-mdenrs to or from school'or 

school activities. Schools must purchase or lease a school 

bus or multifunction school activity bus 

for such purposes. 

• NHTSA safety be!Vairbag regulations: 

At-risk: individuals can apply to NHTSA 
to have airbag owiu:hes inscalled. Dealer­

ships may install switches for consum­

ers with NHTSA authoriz.ation laters .. 

Dealerships must be responsive to con­

sumer requests for rear-seat lap/shoulder 

safi,cy belt rerrofits in older vehicles. 

• NHTSA tire regulations: Rt:quire prop­

~r repla==t or modificarion of the 

information label when replacing tires 

or adding weight to vehicle prior ro first sale or lease. Also 

require chat co= be given a registration card when 

buying new tires. Other rules govern handling and di.5~ 

posal of recalled new and used tires. 

• Truck excise tax: A 12 petcent excise UIX generally applies 

ro the first r=Li1 .sale of (1) truck chassis and bodies with 

a GVWR in excess of33,000 lb. (Class 8); (2) truck rrail~r 
and semitra1ler bodies with a GVWR in =s of 26,000 

lb. (Class 7 and 8); and -(3) ~highway tracrors," Wlless they 

have a GVWR of 19,500 lb. or less (Class 5 and under) 

and a gross combined weight rating of 33,000 lb. or less. 

Dealers s~lling dass 5 vehicles with more than 33,000-lb. 

gross combined weight raring or Classes 6 or 7 vehicles 

should apply the "primary design" test to determine if a 

vehicle is a =bk tractor or a non=bl~ truck. 

• Uniform capitalization (UNfCAP): Dealers who (1) ~pro­

duee" propeny or (2) acquir~ it for resale, if weir average 

annual gross receipts over the three preceding ra:x: yean 

exceed $10 million, must comply with the UNICAP 

requirements contained in Sea:ion 263A of the In.remai 

RevenU:e Code. IRS Field Directive I..M:SB-4~0909-035 

(September 15, 2009) provides IRS field examinen with 

a UNICAP ~audit rool kit" and announces the suspension 

of new UNICAP audirs through December 31, 2010 to 

allow dealer taxpayers "an oppormnicy ro comply with the 

legal reasoning outlined in TAM 200736026.» 

F&I Department 

• Equal Credit Opportllnity Act (ECOA): Regularion B pro­

hibits discrimination in credit transactions based On rna, 

sex, color, marital srarus, religion, national origin, age, and 

pubJic...:anisrance starns. The dealer/creditor is required both 

ro notify- applicanrs in a rimely fashion of 

actions raken on-au.d. reasons for deny~ 

ing-applications, and to retain cerotin 

records. 

• Fai; Credit Reporting .Act (FCRA): DealeIS 

ar~ r~stricted in their use of credit 

reports for consumers, job applicants, 

:and. employees. Consumer.>' reportS gen­
erally may be obtained only pursuant 

to conrumeu' written instructions or if 

conrumers iniriau: a business uwsaction 

{nOt if they merely talk with salespeople}. 

Dealers must give job applicants and 

employees a separate document infonning them that a 

cr~dit repOrt may be obtained and must obtain prior, 

wrirren authorization to access the report. Dealers may 

not share credit information 'With affiliates unless they 

give cOlJ.S\llD.en DOUce and the oppommity to Opt out. If 
dealers rake advertt action based on the report, (hey must 

notify conrumers and follow additional procedures with 

job applicants and employees. Dealers with buy-here/pay~ 

here operntions have other responsibilities. 

• The Fair and Accurata Credit Transactions (FACT) Act af 

2003 significantly amended FCRA by adding several 

identity theft prevention and other duties with differ~ 

ing implementation dates. Duties include requests for 

records from victims of ID theft:; fraud and active-duty 

al~rtS on credit reporrs; disposal requirements for credit 

repon: info; Opt~OUt disclosure fonnaning requirem~nts 

for prescreened credit solicitations; the Federal Reserve's 

Regularion FF restricrioIl$ on obraining, using, and shar-
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ing "medical informatIon~ in credit transactions; the FTC 

Red Flags Rule, which requires creditors and financhl 

instiruuons to develop and implement a wrim:n Idenury" 

Theft Prevention Program mar contains procedures to 

identify, detect, and respond to "red fI.ags~ indicating 

me possibility of identity meft (presently in dfecr but 

FTC enforament delayed uncil June 1, 2010); the FTC 
Address Discrepancy Rule, which requires usen; of crediJ: 

reporo to develop and implement pro.;edures to verify a 

customer's idendty when =iving a "Notice of Address 

Discrepaney~ &om a consumer reporring ~ncy; and me 

FTC Affiliate M:ukecing Rule, which generally requires a 

bl15iness ro olIeL- CWl:omeDi the opporwniry" to opt out of 

receiving solicirations from me business's affiliates before 

affiliates may market to me customers. Beginning January 

1, 2011, de:a.lers who obmin credit reportS on meir credit 

cWl"tomern also mll$1: comply with the Risk~Based Pricing 

Rule, which involves a new nori.;e J;l;quirement. 

• FTC Credit Practices Rule: Dealers are required to pro· 

vide a written disdorure statemeut to a cosigner before 

the cosigner signs an installment sales contract. Dealers 

cannOt "pyramid" kte charges (that is, add a late charge 

onto a payment made in full and on time when me only 

delinquency was a la~ charge on a pr"",ious installment). 

• 6ramm-Leacf1:-Bliley Act: See "FTC Privacy Rule~ 

and ~FTC Safeguards Rule" under uAll Departments 

(Customer)." 

• Producer-Owned Reillsurance Companies (PORCs): IRS 

Notice 2004-65 removed cerrain reinsurance arrange­

menr:s a5 "listed trarl5accions, ~ but sra-ces that the IRS will 

contiuue to scrutinize uansactions -chat shin income nom 

tax:payen; to rdared companies "purported to be insur~ 

ance companies that are subject to little or no U.S. federal 

lucome taX." 

• Truth in Lending and Consumer leasing Acts; Regulations 

Z and M cover consumer credit and consumer leasing 

nansactions, respectivdy, specifying information to be 

disclosed to a consumer Ex:fore completing rhe rransac· 

tion, and iuformatiou ro be disclosed when advertising 

consumer credit transactions or leases. For e>::ample. deal­

ers who advrrrise a lease down payment or monmly pay-­

ment amount mUST; disclose in lease ads mat the adver~ 

tired dealls a lease; the toral amount due at lease signing; 

number, amount, and period (for example, monmly) of 

payments; and whether a securiry- deposit is required. 
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Service and Parts Department 

• Clean Air Act: Dealerships are prohibited nom tam~ 

pering with, replacing, or removing emissions-conuol 

equipment, such as C:l.t<l.lytic converters. CFC recycling 

regs require dealership air.conditioning rechs to obtain 

certification and to u.se certified recycling and reco=ry 

equipment to capture spent rdIigenm, including HFC-

134a and other non~ozone-deplering refrigerants. The 

act also regulates any fuds dealers store and dispense a5 

wdl as the alternacive fuels dealers use and sell, including 

uhn-Iow·sulfur diesel. It resrricrs emissions &om solvents 

and chemicals. 

• Clean Water Act: Sets standards for federal, State, and 

local r~gulation of wastewater and storm wau:r at dealer­

ships and comprehensive rules governing abo~und 

oil norage ranks. 

• Department of Transportation (DOT) hazardous-materials­

handling procedures: Requin; partS employees who load, 

unload, and package hazardous products, such a5 airbags, 

batteries, and brake fluid, to be trained in safe handling 

practices. 

• IRS Core Inventory Valuation: Revenue Procedure 2003~ 

20 creates an optional method for valuing core inventories 

for uxpayers who use Lower of Cost ot Matket Valua.don 

Method. 

• UFO/FiFO inventory accounting method: Re~nue Procedure 

2002·17 provides a safe-harbor method of accounting 

mat authorizes me use of replac=nt cost to value year· 

end paro- in'V'"Utory. 

• NHiSA tampering regulations: Prohibit dealers from ren­

dering inoperative safety equipment installed on used 

vehicles in compliance with fedenJ hrw. 

• NHTSA tire rules: Dealers mUSt report sales of defective 

tires when me tires are sold separately from vehicles, and 

must properly manage recail~d tires. 

• OSHA asbestos standards: DealenhiF' must use certain 

ptocedures during brake and clutcl:! inspections and repain 

ro minimize workplace exposure. Water, aerosol cleaners, 

or brake wa.sh= may Ex: used to comply with me standard. 

• OSHA Hazard Communication Standard (Right-to-Know 

laws): Must inform employees about cl:!emical hazards 

thcy may be exposed to in me workplace; keep chemi· 

cal product info sheets on-site and accessible; and train 

staffers to properly handle me hazardous materials they 

work with. Also, under EPA's Comm~niry Right to 

Know reguktions, dealers mllS'l: 1m annually wim sta~ 

and local authorities any rank holding more than 1,600 

gallons. 

• OSHA Jock-out(tag-out procedures; aplain what service 

departments mu.st do to ensure machines, including vehi· 

cles, are safcly disengaged before being serviced.. 

• OSHA workplate health and safety standards: Extensive 

regulations cover a IIlllltirude of ~'Orkplace issues and prac~ 

rice;. ftom hydraulic lift operation to me number of toilers 

required... Que standard requires employers to determine if 

workplace hazards warrant personal protective equipment, 

then train =l?loyees on its use_ Verbal reportS must be 

made wimin eight hours of any incident involving hospital. 

izadon of three or more WOLkers or any de.th. 

• Resource ConservatiGn and Recovery AC1 (RCRA): Compre­

hensive environmenral law regulating many dealership 

functions, including underground nora.ge tanks and the 

stor.l.£:e, management, and disposal of used oil, antifreeze, 

mercury products, and hazardous wanes. Underground 

tanks must be monitored, tested, and insured against 

leaks; leaks and spills must be reported ro federal and 

local authorities and cleaned up_ The law also regulates 

new-tank installatiollii. Dealers must obtain EPA 1D 

number.> if they generate more than 220 lb. per month 

(about half of a 55-gallon drum) of certain subst:!.nces 

and must usc EPA·certi£ied haulers to remove rhe wa5re 

from the site; dealers mun keep records of the shipments. 

Used oil should be burned in spar;e heaters or hauled off­

site for recyding. Used oil filters must be pun~red and 

drained for 24 hours before disposal. 

• Safe Drinking Water Act: To protea: underground drink· 

ing water from contamination, dealerships may be barred 
from discharging waste liquids----such as used oil, and­

freeze, and brake fluid-into septic rynem drain fideL;, 

drywdls, cesspools, or pits_ 

• Superfund (Comprehensive Environmental Response, Com­

pellsation, and Lia~mty Act [CERClAJl: As waSte genera· 

tors, many dealerships are subject to Superfund liabihry. 

Deal= must be careful when selecting companies ro haul 

Wa5re off·site. Dealers can deduct the COSt of cleaning 

up comaminated soil and water in the year it's don~. 

Dealers may qualify for an exemption from liability at 

sites involving used oil managed after 1993. The Service 

Sration Dealer Exemption Application (SSDE) requires 

dealers to properly manage their oil and to aCCept oil from 

do--it~yoursclrers. 

.. UNICAP: See uNew· and Used-Vehicle Sales 

Departments." 

Body Shop 

• Clean Air Act: Narional paint and hazardous air pollu~ 
don rules require reformulated, ~vironmentally safer 

paints and finishes, special handling procedures, and 

recordkeeping 

• EPA hazardous-waste rules: See ~RCRA" under ~Serv:ice 

and Parrs Deparrmem.
H 

II OSHA Hazard Communication Standard (Right-to-Know 

iaws): See "Service and PartS Depanmem.H 

• OSHA Respiratory Protectioll Standard: Requires writ· 

ren programs desctibing how ro select, fit, and mainrain 

respirators to protect body shop workers from hazardous 

chemicals. 

• OSHA WOrkplace health and safety standards: These =en~ 

sive regulations affect body shops in many wa)'l, includ­

ing mandating the use and care of protective equipment, 

such as face m~, gloves, and re:;;pirators. He>:: chrome 

standard limits air emissions during sanding and painting. 

(See also "Service and Pans Depamnent.") 

• UN[CAP: See "New- and Used~Vehicle Sales 

Departmenu." 

• VIN and parts marking: Dealers rruty not alter, destroy, 

or camper wim vehicle identifIcation numbers or anti· 

men pan:.marking ID numbers and should use properly 

marked replacement pam. • 
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National Black Chamber of Commerce® 
1350 Connecticut Avenue NW Suite 405, Washington DC 20036 

202~466·6888 202-466-4918fax www.nationalbcc.org info@nationalbcc.org 

DECEMBER 28, 20 10 

The Honorable Darren E. Issa 
Ranking Minority Member 
Committee on Oversight and Government Refonn 
U.S. House of Representatives 
2157 Rayburn House Office Building 
Washington, DC 20515 

Re: Regulations that Negatively Impact Jobs and the Economy 

The National Black Chamber of Commerce (NBCC) is pleased to provide this response 
to your request for infonnation regarding the impact the federal regulatory process is having on 
the economy and jobs. The NBCC thanks you for your dedication to this highly important issue, 
and looks forward to working with you as you explore tins and other matters as the next 
Chainnan of the Oversight and Government Refonn Committee. 

I am the NBCC's President and CEO, and I represent for minority business and small 
business development on many issues including environmental and energy issues, housing, civil 
rights, e-commerce, entrepreneurship, corporate responsibility, and health. My response will 
focus on environmental regulations that will stifle job creation as well as existing programs with 
the potential to create jobs but for a lack of oversight and agency implementation. If you have 
any questions or requests for additional information on these issues, I urge you to follow up with 
me . 

. A. Impact of EPA Regulations on Minority Jobs and Businesses 

In 2009 and 2010, the Environmental Protection Agency (EPA) has taken an aggressive 
approach to environmental regulation; EPA has spent the past two years chuming out major 
regulations that impact every sector of society and adversely impact the economic wen being of 
minorities more than society at large. EPA's actions not only go against what was initially 
intended when the environmental laws were enacted, but they also tln'eaten to jeopardize 
economic development and employment rates. 

1 



According to the Depmtment of Labor, there m'e 15.1 million unemployed people as of 
November 2010, with the national unemployment rating increasing up to 9.8 percent. The 
American people m'e suffering, but the plight of minorities is even more disturbing. 
Unemployment rates among racial groups differ drmnatically with whites at 8.9 percent; 
Hispanics at 13.2 percent; and Blacks at 16 percent. 1 This growing trend cannot be ignored. 
Minorities, who constitute a large majority of low- to very low-waged population, continue to get 
the short end of the stick. 

While EPA continues to forge ahead with regulations sure to hinder economic recovery, 
not only for business owners, but the general public alike, of particular concern is the economic 
impact on minorities, specifically African Americans and Hispanics. An economic impact 
analysis commissioned by the Affordable Power Alliance2 on the potential impacts of the EPA 
Endangennent Finding on minorities and low-income populations indicates that GHG regulation 
will have the effect of a discriminatory tax based on race, and unemployment among low-wage 
workers, who are disproportionately African American and Hispanic, is expected to increase 
exponentially. This is because a dispropOitionate percentage of their income will be spent on 
energy, including gasoline, residential electricity and residential natural gas prices, which are 
predicted to increase significantly by 2030. The same rationale applies to Black- and Hispanic­
owned businesses, which tend to be smaller and less well capitalized than white-owned 
businesses and thus are much more vulnerable to economic tunnoillikely to result from EPA 
GHG regulation. 

The impact does not stop at cost of living expenses. Unemployment rates for African 
Americans and Hispanics will also be disproportionately affected by GHG regulation, given that 
the minority population will comprise the majority of citizens in the U.S. by 2050. If history is 
any indicator of what's to come, unemployment rates for African Americans have been about 
twice that of whites. Not only do unemployment rates for minorities tend to increase more 
during recessions, and decrease less during recoveries than their white counterparts, but the 
duration of unemployment also tends to be longer. Minorities already affected by the current 
economic downturn will suffer even more so if EPA regulates GHGs as proposed. According to 
the Affordable Power Alliance economic impact analysis, cumulative loss of jobs by African 
Americans is predicted to be 1.7 million by 2015 and 4.9 million by 2030; and for Hispanics, 2.4 
million by 2015 and 6.5 million by 2030.3 The negative impacts cited in this study portend 
serious national, if not global, implications. The negative impacts cited in the study portend 
serious national, if not, global implications. 

B. HUD Section 3 Program and Job Creation 

1 Employment Situation Summary (December 3, 2010). The unemployment fate for Asians was 7.6 percent. 
2 Roger Bezdek, Management Information Services, Inc" Potrmtial Impact of the EPA Endangerment Finding on Low Income 
Groups and Minorities (March 2010), avaiklble at 
http://www.!} ffordablepowcralliance,org II .inkClick.aspx? U1ctickct-GBq H57mHH5w%3d&raJ)id-40 
3 fd. 
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Since you requested infOlmation on existing regulations that impact employment, I would 
like to call attention to the U.S. Departinent Housing and Urban Development's (HUD) Section 3 
Program, which I have championed for decades. The plliJlose of this program is to utilize the 
billions of dollars in federal funding, which is allocated annually to HUD for the specific plliJlose 
of creating jobs and training opportunities for residents of low- and very low- income 
communities, through the community development process. 

I, along with the U.S. Chamber ofCOlmnerce, have been working to pushHUD to 
implement and enforce Section 3 of the HUD Act of 1968, which requires that employment 
opportunities generated by HUD financial assistance for housing and community development 
programs be targeted toward low- and very low-income persons. Notwithstanding mandatOlY 
regulatory language and case law, recipients of HUD funding have continuously failed to comply 
with Section 3, without sanction, for several decades. Instead of providing training and 
employment opportunities for the targeted local population, a majority of the fund recipients 
often times ignore the mandate altogether to the detriment of the poor. 

In December 2008, the Chamber filed two Freedom of Information Act (FOIA) requests 
for docmnents relating to the implementation and effectiveness of HUD' s Section 3 Program. 
After nine months and at least a dozen inquiries to HUD's FOIA office and Office of General 
Counsel, HUD [mally relinquished the docmnents in August 2009. 

An objective review ofHUD's own documents revealed not only the potential 
deprivation of benefits intended for the poor, but also a systematic failure to monitor program 
compliance. Under the Section 3 Program, fund recipients must monitor their own compliance 
and compliance of their contractors and subcontractors as well as submit a report to HUD 
annually. For FY 2008, a paltry 349 out of 3193 Public Housing Authorities and 143 out of 1137 
Block Grant Entitlement Communities submitted annual reports. Although nearly 90 percent of 
HUD fund recipients completely disregarded the repOlting mandate, HUD has consistently failed 
to apply appropriate sanctions. 

In September 2009, the U.S. Chamber and I met with Staci Gilliam-Hampton, Director 
for the Section 3 Program, to discuss the program's failures and suggest COU1'ses of action to 
remedy the situation. As a result of our efforts, HUD launched a new campaign to increase 
program compliance in October 2009. As of Mal'ch 2010,3100 local and state government 
agencies had responded, revealing the creation of 17,000 new employment and training 
opportunities for Section 3 residents and facilitated tlle award of more than $340 million in 
HUD-funded construction contracts to Section 3 businesses. The funding also enabled about 
3,600 Section 3 businesses to receive contr'acts to complete work on HUD-funded projects.' 

While I applaud HUD's accomplishments, the fight is far from over. Now that HUD has 
established a seemingly effective monitoring system, the next and primmy goal should be 
ensU1'ing compliance with the job creation mechanisms of the program. If implemented properly, 
Section 3 could generate substantial employment opportunities for those who need it most in a 
tinle when jobs m'e most scarce. 
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It should be noted that in addition to the millions of federal funding allocated to HUD 
annually for implementation of the Section 3 program, HUD received $13.6 billion in funding 
under the American Recovery and Reinvestment Act CARRA), approximately $7.8 billion or 57 
percent4 of which is subject to the statutory and regulatOlY requirements of Section 3 of the 
Housing and Urban Development Act of 1968.5 John Trasvifia, HUD Assistant Secretmy for 
Fair Housing and Equal Opportunity, stated that "Section 3 is the law. We will work with state 
and local governments, public housing authorities, labor organizations, businesses, and 
community leaders to create job opportunities and vigorously enforce the law.,,6 I completely 
agree with this proclamation, and I am simply requesting that these funds be utilized in the way 
Congress intended. 

To ensure that implementation of Section 3 does not fall by the wayside as it has in the 
past, we continue our efforts to monitor its progress. For example, the U.S. Chamber followed 
up with a FOIA request in October 2010 to obtain an update on compliance statistics for FY 
2009, however HUD's ForA office reported that it had no record of the request. Accordingly, 
another ForA request was submitted December 15, 2010. Our efforts, which can and have been 
thwarted by bureaucratic red tape in the past, are not enough. After decades of haphazard 
implementation and oversight by HUD, you are in the best position to achieve program 
implementation by holding HUD accountable for properly utilizing federal funds and complying 
with the requirements of the Section 3 program. I strongly urge you to take a hard look at 
HUD's execution of the Section 3 Program and consider the benefits that the successful 
inlplementation this progrmn can bring to low-income communities. 

C. How to Fix the Problem of Overregulation 

Rising energy costs have long been a major concern for the business community, 
especially with the recent anti-dependence on foreign oil sentiment and the realization that 
domestic energy independence is not imminent due the debacle that is the permitting process for 
building and operating energy facilities in the U.S.? EPA's proposed GHG regulations has done 
nothing to assuage these fears. Almost every major environmental law requires EPA to conduct 
a real, meaningful analysis of the economic and job-loss impacts of the regulations it issues there 

<I The majority of Section 3 covered ARllI\" [-uuding was proVided under the following program areas: PIB Public 
I-lousing Capital Funds $4 Billion; Neighborhood Stabilization Program $2 Billion; Community Development Block 
Grants $1 Billion; Native American Housing Block Grants $510 Million; Assisted Housing Energy & Green Retrofits $ 
250 Million; and Lead Hazard Control $ 78 Million (LHC Grants Only). 

5 I-IUD Economic Stimulus Funding and The Creation of Jobs, Training, and Contracting Opportunities available at 
http://www.hud.gpv (offices fEheo fsection3 /}:!:con-Stimulus-sec3-finn.Lpdf 
6 HUD Press Release, BUD Steps up Enforcement of Job Creation Requirements for State and Local Governments, 
March 8, 2010 available at 
http://por!:'.ulmd.gQv/porJ"al/pag-cfporr.allI-UJD/press/pressrele~lscsmediaadvisories/20ln IHUDNo.10-044 . 

7 The U.S. Chamber of Commerce's Projot'l No Prqjectinitiative is a .mnning inventory of energy projects that 
have been stalled, stopped or otherwise thwarted by «Not In My Back Yard," or "NIMBY" activism. It is important to 
note that NIMBYs do not confine their opposition only to coal-fired power plants; by far the largest portion of the 
nearly 400 energy projects detailed on the PNP website is renewables. The U.S. Chamber is currently in the process of 
developing an economic analysis of the investment and jobs foregone by-failing to move fOLWard with these energy 
projects. They expect to release the final study in early 2011. I urge you to review this information when complete and 
take it under consideration when addressing some of the above stated issues. 
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under. For example: Section 317 of the Clean Air Act requires economic impact assessments 
for most major rules; and Section 321 of that same law, requires the Administrator to make a 
continuing evalnation of potential loss or shifts of employment (including plant closures) that 
may result from one of EPA's regulations. EPA has confinned to Congress that it refuses to do a 
Section 321 jobs analysis for any of its green110use gas-related regulations, nor does it appear to 
have done similar assessments for any of its other rules. Without EPA's insight into the real­
world impact of its policies, other groups have had to pick up the slack. 

According to the Manufacturers' Alliance estimates, EPA's reconsideration of the 
National Ambient Ail.' Quality Standards for Ground-Level Ozone could cost as much as $1.013 
trillion annually between 2020 and 2030 (a 5.4% net reduction in GDP) and could sacrifice 7.3 
million jobs by 2020 (4.3% ofprojected labor force). EPA's "Boiler MACT" industrial 
emissions standards for boilers, which EPA admitted were "simply too tight to be able to be 
achievable," could reduce GDP by as much as $1.2 trillion. Moreover, evelY $1 billion spent on 
compliance costs could put 16,000 jobs at risk, according to a study prepared for the Council of 
Industrial Boiler Owners by the research finn IHS Global Insight. 

The North American Electric Reliability Corporation (NERC) found that EPA's suite of 
rules on electric power generators could force up to 19 percent of our nation's fossil-fired 
electric generation to retire in the next ten years. The impact on jobs resulting from such a large­
scale retirement of capacity could be colossal. However, EPA must complete more economic and 
jobs impact analysis in order to be sure. We have data for the handful of rules mentioned above. 
But we do not have it, nor does EPA appear ready to provide it, for dozens of other major rules 
that are plaguing NBCC's members and preventing long-tenn investment. 

I emphatically recommend requiring EPA to conduct the statut01~ly-required analyses for 
all major regulations. Moreover, I urge the preemption of all EPA regulations issued in 2009 and 
201 0 that did not adequately comply with Sections 317 and 321 of the Clean Air Act. 

Thank you once again for your request for information on existing and proposed 
regulations that have negatively impacted job growth and the economy. The NBCC looks 
forward to your leadership of the Oversight and Government Reform Committee, and stands 
ready to work with you on these issues. 

Sincerely, 

HARRY C. ALFORD 
PresidenlJCEO 

Enclosure 
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EXECUTIVE SUMMARY 

On December 7,2009 the U.S. Environmental Protection Agency issued its long­
anticipated "Endangerment Finding," which was a prerequisite to finalizing EPA's 
proposed greenhouse gas emission standards. Implementation of this Finding could 
affect millions of entities and lead to the most comprehensive, restrictive and intrusive 
environmental regulations in U.S. history. A major impact of this Finding would be 
restrictions on the availability and increases in the prices of fossil fuels, especially coal. 
The economic impacts of the Finding in terms of GOP, incomes, industrial activity, jobs 
and other indicators likely would be severe. Due to their economic vulnerability, low­
income groups, African Americans, and Hispanics and senior citizens would be 
seriously and disproportionately impacted .. 

This report analyzes the likely economic, employment, and· energy market 
impacts of the EPA Finding with special emphasis on the impacts on low-income 
groups, the elderly, African Americans, and Hispanics. No comprehensive analyses of . 
the economic impacts of the EPA Finding have thus far been conducted, and here we 
used the results of various studies conducted in recent years on the impacts of different 
C02 restriction programs and proposed legislation. . 

Major Finding 

Our major finding is that the C02 restrictions implied in the EPA regulation would 
have serious economic, employment, and energy market impacts at the national level 
(Figures EX-1 and EX-2) and for all states, and that the impacts on low-income groups, 
the elderly, African Americans, and Hispanics would be especially severe. We 
estimated that implementation of the EPA Finding would: 

• Significantly reduce U.S. GOP every year over the next two 
decades, and by 2030 GOP would be about $500 billion less than 
in the reference case - which assumed no EPA carbon restrictions. 

• Significantly reduce U.S. employment over the next two decades, 
and by 2030 would result in the loss of 2.5 million jobs 

• Significantly reduce U.S. household incomes over the next two 
decades, and by 2030 average household income would be 
reduced by about $1 ,200 annually 

In addition, the EPA carbon restrictions would greatly increase U.S. energy costs, 
and by 2030 these increases (above the reference case) could total: 

• 50 percent for gasoline prices 
• 50 percent for residential electricity prices 

.• 75 percent for industrial electricity prices 
• 75 percent for residential natural gas prices 
• 100 percent for industrial natural gas prices 
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• 40 percent for jet fuel prices 
• 40 percent for diesel prices 
• 600 percent for electric utility coal prices 

Figure EX-1 
Impact of the EPA Finding on U.S. GOP 
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Figure EX-2 
Likely Impact of the EPA Finding on U.S. Jo.bs 
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The EPA regulation will impact low income groups, the elderly, and minorities 
disproportionately, both because they have lower incomes to begin with, but also 
because they have to spend proportionately more of their incomes on energy, and rising 
energy costs inflict great harm on minority families. Lower-income families are forced to 
allocate larger shares of the family budget for energy expenditures, and minority 
families are significantly more likely to be found among the lower-income brackets. This 
disparity between racial groups means that rising energy costs have a 
disproportionately negative effect on the ability of minority families to acquire other 

iv 



necessities such as food, housing, childcare, or healthcare. Essentially, the EPA 
Finding will have the effect of a discriminatory tax based on race. 

Demographic Changes 

Figure EX-3. indicates that the growth in the Hispanic population is the salient 
U.S. demographic development: 

• In 1970, less than five percent of the U.S. population was Hispanic. 
• In 2000, about 13 percent of the U.S. population was Hispanic. 
• In 2030, about 20 percent of the U.S. population will be Hispanic. 
• In 2050, about 25 percent of the U.S. population will be Hispanic. 
• In recent years, about one of every two persons added to the U.S. 

population was Hispanic. 

Figure EX-3 

Hispanics have displaced African Americans as the largest U.S. minority group, 
and their numerical dominance will continue to increase. The portion of the population 
that is non-Hispanic White declines from 80 percent in 1980 to about 50 percent in 
2050. The portion of the U.S. that is Black will remain at about 13 percent over the next 
several decades. 

Impact on Poverty Rates 

Black and Hispanic workers -- and their families - will likely be adversely affected 
threefold if the EPA Endangerment Finding is implemented: Their incomes will be 
substantially less than they would without the regulation, their rates of unemployment 
will increase substantially, and it will take those who are out of work much longer to find 
another job. These impacts on earnings and employment will increase the rates of 
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poverty among African Americans and Hispanics, and we estimate that one of the 
impacts of implementing the EPA Finding will be to, by 2025 (Figure EX-4): 

• Increase the poverty rate for Hispanics from 23 percent to about 28 
percent. This represents an increase in Hispanic poverty of nearly 
22 percent. 

• Increase the poverty rate for African Americans from 24 percent to 
about 30 percent. This represents an increase in Black poverty of 
20 percent. 

Figure EX-4 
Increases in 2025 Poverty Rates Caused 

by the EPA Endangerment Finding 
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This must be considered one of the more troubling potential impacts of the EPA 
Finding. An unintended result of the EPA regulation will likely be to force millions of 
African Americans and Hispanics below the poverty line -- many of whom have only 
recently managed to work their way out of poverty. 

In addition, the EPA CO2 restrictions, by increasing the costs of energy and 
energy-intensive building materials, will increase the costs of housing. This will 
seriously affect African Americans and Hispanics because they have higher housing 
costs and a lower rate of home ownership than Whites: 

• Only about ten percent of Whites pay 50 percent or more of their 
income in housing costs; the comparable percentage for African 
Americans and Hispanics is about 20 percent. 

• Whereas 25 percent of Whites pay 30 percent or more of their 
income in housing costs, the comparable percent for African 
Americans is 40 percent, and for Hispanics it is 45 percent. 
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Impact on Incomes 

Consumers and households will ultimately bear the added costs that will result 
from the EPA Endangerfnent Finding, and implementation of the Finding will reduce 
Black and Hispanic household incomes by increasing amounts each year (Figure EX-5): 

• In 2015, Black median household income will decrease about $550 
compared to the reference case (which assumes that the EPA 
Finding is not implemented), and Hispanic median household 
income will decrease $630 compared to the reference case. 

• In 2025, Black median household income will be nearly $600 less 
than under the reference case, and Hispanic median household 
income will be about $660 less than under the reference case. 

• In 2035, Black median household income will be $700 less than 
under the reference case, and Hispanic median household income 
will be $820 less. 

• The cumulative loss in Black median household income over the 
period 2012 - 2035 will exceed $13,000. 

• The cumulative loss in Hispanic median household income over the 
period 2012 - 2035 will exceed $15,000. 

Figure EX-5 
Losses in Black and Hispanic Median Household 
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Impact on Jobs 

The most salient characteristic of the employment status of African Americans 
and Hispanics is the fact that their unemployment rates have consistently been much 
higher than average and than those for Whites. African Americans and Hispanics 
are also at a disadvantage in the labor force when they are employed, for they tend to 

vii 



be disproportionably concentrated in lower paid jobs. Nationwide, implementation of the 
EPA Finding would result in the loss of an increasingly large number of Black and 

_ Hispanic jobs (Figure EX-6): 

• In 2015, 180,000 Black jobs would be' lost and nearly 250,000 
Hispanic jobs would be lost. 

• In 2025, more than 300,000 Black jobs would be lost and nearly 
400,000 Hispanic jobs would be lost. 

• In 2030, nearly 390,000 Black jobs would be lost and nearly 
500,000 Hispanic jobs would be lost. 

Figure EX-6 
Black and Hispanic Job Losses 
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The job losses increase every year, and the cumulative losses for African 
Americans and Hispanics will grow rapidly over the next two decades if the EPA 
regulation is enacted: 

• By 2020, cumulative job losses for African Americans will total 
nearly 1.7 million. 

• By 2030, cumulative job losses for African Americans will total 
about 4.9 million. 

• By 2020, cumulative job losses for Hispanics will total 2.4 million. 
• By 2030, cumulative job losses for Hispanics will total more than 

6.5 million. 

Impact on Basic Expenditures and Discretionary Income 

African Americans and Hispanics have, on average, significantly lower incomes 
than Whites, and have to spend proportionately larger shares of their incomes on basic 
necessities such as food, housing, clothing, and utilities. Implementing the EPA Finding 
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will significantly increase the costs of all fossil fuels and, since energy is a basic 
component in the production of all commodities, the prices of all goods will increase as 
the energy price increases work their way through the economy. Thus, the EPA Finding 
will likely have a doubly negative impact on the living standards of African Americans 
and Hispanics: 

• First, implementing the Finding will decrease Black and Hispanic 
incomes below where they would be in the absence of the 
regulation. 

• Second, the Finding will increase the costs of the basic goods upon 
which African Americans and Hispanics must spend their reduced 
incomes. 

In the face of reduced incomes and rising prices, the trade-offs that African 
Americans and Hispanics will face involve reallocating spending between food, clothing, 
housing, and heat. For example, proportionately: 

• African Americans spend 20 percent more of their income on food, 
ten percent more on housing, -40 percent more on clothing, and 50 
percent more on utilities than do Whites. 

• Hispanics spend 90 percent more of their income on food, five 
percent more on housing, 40 percent more on clothing, and 10 
percent more on utilities than do Whites. 

Implementing the EPA Finding will exacerbate this situation by forcing African 
Americans and Hispanics to spend an even more disproportionate share of their 
incomes -- which will have been reduced due to the effects of the CO2 restrictions -- on 
basic necessities. 

Finally, the cumulative impact of increased unemployment, reduced incomes, 
and increased prices for housing, basic necessities, energy, and utilities resulting from 
the EPA Finding will be to further reduce Black and Hispanic discretionary incomes. 
Discretionary income is the money that remains for spending or saving after people pay 
their taxes and purchase necessities. It is an important concept both because of the 
financial flexibility it gives individuals and because many businesses depend on 
discretionary spending for sales and profits. Implementing the EPA Finding will reduce 
the average discretionary incomes of both African Americans and Hispanics. 

Increased Energy Poverty 

One of the more serious, but less recognized effects of implementing the EPA 
Finding will be to significantly increase the energy burdens for the elderly, African 
Americans, and Hispanics and increase the numbers of African Americans and 
Hispanics suffering from "energy poverty." For tens of millions of low-income 
households, higher energy prices will intensify the difficulty of meeting the costs of basic 
human needs, while increasing energy burdens that are already excessive. At the 
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same time, the EPA regulation will threaten low-income access to vital energy and utility 
services, thereby endangering health and safety while. creating additional barriers to 
meaningful low-income participation in the economy. 

For the low-income elderly who are particularly susceptible to weather-related· 
illness such as hypothermia, a high energy burden can represent a life-threatening 
challenge. ' Implementation of the EPA Finding would place many elderly households at 
serious risk by forcing them to heat and cool their homes at levels that are inadequate 
for maintenance of health. The price increases resulting from carbon restrictions would 
be highly regressive -- they would place a relatively greater burden on lower-income 
households than on higher-income ones. In addition to health risks, excessive energy 
burdens cause a variety of difficulties for low-income households, and "Inability to pay 
utilities is second only to inability to pay rent as a reason for homelessness." 

A major negative effect of promulgating the EPA regulation would be to 
significantly increase the energy burdens for African Americans and Hispanics and to 
force large numbers of both groups into energy poverty. Implementing the EPA Finding 
would (Figure EX-7): 

• In 2020, increase the energy burden of African Americans by 14 
percent and Hispanics by 16 percent 

• In 2030, increase the energy burden of African Americans by nearly 
one-third and Hispanics by more than 35 percent 

Figure EX-7 
Increases in Black and Hispanic Energy Burdens 
Resulting From the EPA Endangerment Finding 
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Source: Management Information Services, Inc., 2010. 

'The energy burden is defined as the percentage of gross annual household income that is used to pay 
annual residential energy bills. 
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Impacts on Minority Small Businesses 

Small businesses will face higher costs for energy and other products as a result 
of the EPA Finding, and the impact on Black and Hispanic small businesses will be 
especially severe. Black- and Hispanic-owned businesses represent a 
disproportionately small share of total businesses, ten(j to be smaller and less well 
capitalized than White-owned businesses, and are much more vulnerable to the 
economic dislocations likely to result from the EPA CO2 restrictions. Thus, the potential 
impact of the EPA regulation on Black arid Hispanic Businesses is significant. 

Impacts on the Federal Debt Burden 

As the economy adjusts to a reduced GOP the negative economic impacts 
accumulate, and the national debt will be affected. We estimate that the EPA regulation 
could increase the federal debt by nearly 30 percent by 2035 - over and above what it 
would be without the regulation (Figure EX-8). This represents an additional $33,000 
per person, or more than $130,000 for a family of four. Since Black and Hispanic 
incomes are well below the U.S. average, the increased burden of this incremental debt 
would be 25 percent higher for Hispanic families and about 33 percent higher for 
Hispanic families. 

Figure EX-8 
Increased Federal Debt Burden For a Family of Four 
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. Impacts on African Americans and Hispanics by State 

The impact of implementing the EPA Finding on the U.S. economy, and on low­
income groups, African Americans, and Hispanics, will be severe.' The regulation will 
cause higher energy costs to spread throughoutthe economy as producers try to cover 
their higher production costs by raising their product prices, and these impacts will be 
felt to varying degrees in different states. For example, because virtually all businesses 
rely on electricity to produce and sell goods and services, the economic impacts of coal-
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ba:;;ed energy extend far beyond the generation and sale of electricity. The availability 
of low-cost electricity produces powerful ripple effects that benefit state economies as a 
whole, but implementation of the EPA regulation would greatly increase electricity prices 
- much more in some states than in others. For example, consumers in the Midwest 
and the Southeast will literally face double the impacts of carbon caps than consumers 
elsewhere in the country (Figure EX-g). 

Figure EX-9 
Relative CO2 Emissions Per State 
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Source: U.S. Environmental Protection Agency, 2009. 

Since the proposed CO2 restrictions would require continuing and increasingly 
severe reductions in the use of fossil energy to produce electricity in the states and 
cause large energy price increases, if the regulation is implemented all states will suffer 
substantial and increasingly severe economic and jobs impacts: 

• Residents of all states will face increased costs for energy, utilities, 
and for other goods and services and will experience increased 
costs of living, beginning in 2012. 

• Energy and electricity prices in each state would increase 
substantially, but to different degrees. 

• The growth rates of state wages and incomes would be negatively 
affected over the next two decades, and by 2030 state per capita 
personal incomes would be significantly lower than in the absence 
of the EPA regulation. 
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• Millions of jobs would be lost in the states, employment would be 
lower, and unemployment higher. 

• Industries and firms will relocate among states, thus causing a 
further loss of jobs in many states. 

• New firms will hesitate to locate in some states, thus causing a 
reduction in the number of new jobs created. 

• The combination of reduced economic activity in the states, 
decreased personal incomes for states' residents, and increased 
unemployment will strain state and local government budgets and 
result in reduced public services and increased taxes. 

African Americans and Hispanics are disproportionately located in certain states, 
and their population concentration in these states will increase over time. We estimated 
the impacts of the EPA Finding on incomes in the seven states with the highest 
concentrations of African Americans and Hispanics: Arizona, California, Florida, 
Georgia, Illinois, New York, and Texas (Figure EX-10). In all states (except Georgia), 
the impacts on Hispanic incomes exceed the impacts on Black incomes, since there are 
more Hispanics than African Americans residing in these states. Further, the growth 
rates of the Hispanic population exceed those of African Americans in all of these 
states. 

Figure EX-10 
Average Annual Impact in Selected States, 2012-2035, of the EPA 
Endangerment Finding on E!.lack and Hispanic Personal Incomes 
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The impacts vary widely among the states. The greatest loss of income will be 
experienced by Hispanics in California, since this state has, by far,the largest number 
of Hispanic residents and the most rapidly growing Hispanic population. 

We estimated the average annual impacts in the seven states, 2012-2035, of the 
EPA Finding on Black and Hispanic jobs (Figure EX-11). In all states (except for 
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Georgia), Hispanic job losses exceed Black job losses, since there are more Hispanics 
than African Americans residing in these states. 

Figure EX-11 
Average Annual Impact in Selected States, 2012-2035, of the EPA 

Endangerment Finding on !:IJack and Hispanic Jobs 
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The greatest job losses will be experienced by Hispanics in California, since this 
state has, by far, the largest number of Hispanic residents. Nevertheless, the job losses 
are substantial in every state. For example, every year 2012 - 2035, average Hispanic 
job losses will total: 

• Nearly 70,000 in California 
• Nearly 40,000 in Texas 
• Nearly 20,000 in Florida 
• Nearly 13,000 in New York 

Every year 2012 - 2035, average Black job losses will total: 

• More than 13,000 in Texas 
• More than 13,000 in Florida 
• Nearly 13,000 in Georgia 
• Nearly 12,000 in New York 

While Hispanic jobs losses exceed Black job losses in all of the states except 
Georgia, in some states job losses for the two groups are about the same - for 
example, in New York and in Illinois. 

We estimated the increases in Hispanic and Black energy burdens in the states 
in 2020 and 2030 resulting from the EPA Endangerment Finding and found that 
(Figures EX-12 and EX-13): 
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• The energy burdens for both African Americans and Hispanics 
increase in each year. 

• For each group, the increases in energy burdens in 2030 ar.e much 
larger than those in 2020. 

• For each group, the increases in energy burdens are the largest in 
Texas, Florida, Georgia, and Arizona. 

• In some states, such as Florida, Georgia, and Texas, the increased 
energy burden is larger for African Americans than for Hispanics. 

• In some other states, such as Arizona, California, and Illinois, the 
increased energy burden is larger for Hispanics than for African 
Americans. 

F,gure EX-12 
Increase in Hispanic Energy Burdens in Selected States 
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Conservative Estimates 

The results derived here should be viewed as conservative and as indicating the 
minimal negative effects that may be expected. The reason is that the C02 restriction 
programs and legislation that have been analyzed contain numerous subsidy, rebate, 
compensation, and incentive provisions to lessen the burden of the CO2 restrictions - at 
least in the short run. The EPA Finding contains no such provisions, and EPA is not 
permitted to consider economic impacts in developing regulations. Thus, the impacts of 
the EPA Finding on the economy and labor market are likely to be even more severe 
than those estimated here. 
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Figure EX-13 
Increase in Black Energy Burdens in Selected States 

Resulting From the EPA Endangerment Finding 
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I. INTRODUCTION 

On December 7,2009 the U.S. Environmental Protection Agency issued its long­
anticipated "Endangerment Finding," which was a prerequisite to finalizing EPA's 
proposed greenhouse gas emission standards. Implementation of this Finding could 
affect millions of entities and lead to the most comprehensive, restrictive, and intrusive 
environmental regulations in U.S. history. A major impact of this Finding would be 
restrictions on the availability and increases in the prices of fossil fuels, especially coal. 
The economic impacts of the Finding in terms of GOP, inComes, industrial activity, jobs, 
and other indicators would likely be severe. Due to their economic vulnerability, the 
impacts on low-income groups, African Americans, and Hispanics would be 
disproportionate and especially serious. 

Accordingly, this report analyzes the likely economic, employment, and energy 
market impacts of the EPA Finding with special emphasis on the impacts on low-income 
groups, the elderly, African Americans, and Hispanics. No comprehensive analyses of 
the economic impacts of the EPA Finding have thus far been conducted, and here we 
use the results of various studies conducted in recent years on the impacts of different 
proposed CO2 restriction programs and legislation. The results derived here should be 
viewed as conservative, indicating the minimal negative effects that may be expected. 
The reason is that the CO2 restriction programs and legislation that have been analyzed 
contain numerous subsidy, rebate, and incentive provisions to lessen the burden of the 
C02 restrictions - at least in the short run. The EPA Finding contains no such 
provisions, and EPA is not permitted to consider economic impacts in developing 
regulations. Thus, the impacts of the EPA Finding on the economy and labor market 
are likely to be even more severe than those estimated here. 

The report is organized as follows: 

• Chapter II discusses the EPA Endangerment Finding. 
• Chapter III reviews recent studies of the economic impacts of CO2 

restrictions upon which the estimates derived here are based. 
• Chapter IV discusses the impacts of CO2 regulation on the national 

economy and jobs. 
• Chapter V discusses state impacts. 
• Chapter VI analyzes Black and Hispanic population and 

demographic trends at the national and state levels. 
• Chapter VII analyzes the likely impacts of the EPA endangerment 

finding on low-income persons, African Americans, and Hispanics. 
• Chapter VIII discusses the findings and implications derived here. 
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II. THE EPA CO2 ENDANGERMENT FINDING 

On December 7,2009 the U.S. Environmental Protection Agency issued its long­
anticipated "Endangerment Finding.,,2 EPA Administrator Lisa P. Jackson stated that 
"This finding confirms that greenhouse gas pollution is a serious problem now and for 
future generations. In both magnitude and probability, climate change is an enormous 
problem. The greenhouse gases that are responsible for it endanger public health and 
welfare within the meaning of the Clean Air Act (CM).,,3 

On December 7, the EPA Administrator signed two distinct findings regarding 
greenhouse gases under section 202(a) of the CM: 

• Endangerment Finding:' The Administrator finds that the current 
and projected concentrations of the six key greenhouse gases 
(GHGs) pose a potential threat: Carbon dioxide, methane, nitrous 
oxide, hydrofluorocarbons, perfluorocarbons, and sulfur· 
hexafluoride. 

• Cause or Contribute Finding: The Administrator finds that the 
combined emissions of these GHGs from new motor vehicles and 
new motor vehicle engines contribute to the greenhouse gas 
pollution which threatens public health and welfare. 

These findings do not themselves impose any requirements on industry or other 
entities. However, this action was a prerequisite to finalizing EPA's proposed 
greenhouse gas emission standards for light-duty vehicles, which EPA proposed in a 
joint proposal including the Department of Transportation's proposed corporate average 
fuel efficiency (CAFE) standards on September 15, 2009.4 

. 

EPA contends that climate change may lead to higher concentrations of ground­
level ozone and that additional impacts of climate change include increased drought, 
more heavy downpours and flooding, more frequent and intense heat waves and 
wildfires, greater sea level rise, more intense storms, and harm to water resources, 
agriculture, wildlife, and ecosystems. The agency also stated that that climate change 
has serious national security implications. Further, EPA stated that climate change 
would have a disproportionate impact on the health of certain segments of the 
population, such as the poor, the very young, the elderly, those already in poor health, 
the disabled, those living alone and/or indigenous populations dependent on one or a 
few resources. 

2www.epa.gov/climatechange/endangerment.html. . 
'''Endangerment and Cause or Contribute Findings for Greenhouse Gases under Section 202(a) of the 
Clean Air Act," Environmental Protection Agency press release, December 7, 2009. 
4U.S. Environmental Protection Agency, "EPA and NHTSA Propose Historic National Program to Reduce 
Greenhouse Gases and Improve Fuel Economy for Cars and Trucks," EPA-420-F-09-047a, September 
2009. 
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The Finding has entered the public comment period, which is the next step in the 
deliberative process EPA must undertake before issuing final findings. The Finding did 
not include any proposed regulations, and prior to taking any steps to reduce GHGs 
under the CAA EPA must conduct an appropriate process and consider stakeholder 
input.5 

· The Finding was long-anticipated because of an April 2007 Supreme Court ruling 
(Massachusetts v. EPA) which found that Congress authorized EPA to regulate GHGs 
for climate change purposes when it enacted the 1970 CAA. That decision all but 
ensured that EPA would issue an Endangerment Finding for GHGs which, in turn, would 
compel EPA under the CAA to establish first-ever GHG emission standards for new 
motor vehicles. The timeline for the Finding was: 

• On April 2, 2007, in Massachusetts v. EPA, the Supreme Court 
found that GHGs are air pollutants covered by the CM. The Court 
held that the Administrator must determine whether or not 
emissions of GHGs from new motor vehicles cause or contribute to 
air pollution which may reasonably be anticipated to endanger 
public health or welfare, or whether the science is too uncertain to 
make a reasoned decision. In making these decisions, the 
Administrator is required to follow the language of section 202(a) of 
the Clean Air Act. The Supreme Court decision resulted from a 
petition for rulemaking under section 202(a) filed by more than a 
dozen environmental, renewable energy, and other organizations. 

• On April 17, 2009, the EPA Administrator signed proposed 
endangerment and cause or contribute findings for GHGs under 
Section 202(a) of the Clean Air Act. EPA held a 60-day public 
comment period, which ended June 23, 2009, and received over 
380,000 public comments. These included both written comments 
as well as testimony at two public hearings in Arlington, Virginia 
and Seattle, Washington. EPA reviewed, considered, and 
incorporated public comments and then issued its final findings. 

• The -findings were signed by the Administrator on December 7, 
2009. 

• On December 15, 2009, the final findings were published in the 
Federal Register. 

• The final rule was effective January 14, 2010. 

However, there is a Catch 22 involved: Once EPA adopts the GHG motor 
vehicle standards, C02 automatically becomes a pollutant "subject to regulation" under 
the CM Prevention of Significant Deterioration (PSD) pre-construction permitting 
program and the Title V operating permits program.6 Under the CM, firms must obtain 
a PSD permit in order to construct or modify a "major emitting facility," and a permit to 

5"The EPA Endangerment Finding," Energy Bulletin, December 9, 2009. 
BSee Roger H. Bezdek, "Despite Legislative Successes, Increased Federal Regulation Threatens U.S. Oil 
and Gas," World Oil, February, 2010, pp. 41-44. 
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operate such a facility. A facility is major under PSD if it is in one of 28 categories and 
has a potential to emit 100 tons per year (TPY) of a regulated pollutant, or 250 TPY if it 
is any other type of establishment. Millions of· currently unregulated buildings and 
facilities -- office buildings, apartment buildings, commercial and retail stores, shopping 
malls, heated agricultural facilities, small manufacturing firms, commercial kitchens, etc. 
-- emit enough CO2 to meet these thresholds. 

EPA estimates that if PSD were to be applied as written to CO2 sources, the 
number of PSD permit applications per year would increase from 300 to more than 
41,000, and the number of Title V permit applications would increase from 15,000 to 6.1 
million. This is clearly neither technically nor politically feasible, and EPA has proposed 
a Tailoring Rule to limit the number of permits required by suspending the PSD and Title 
V requirements for any source emitting less than 25,000 TPY of C02-equivalent GHGs. 

However, it is unclear whether EPA's Tailoring Rule will survive judicial challenge 
because it conflicts with statutory language. Further, to show that EPA is not amending 
the CAA, the Agency contends in the Tailoring Rule that its goal is to apply PSD and 
Title V to smaller and smaller CO2 sources over time, eventually including sources 
emitting 250 TPY and 100 TPY. EPA proposes to spend five years developing 
"streamlined" permitting procedures for smaller sources, but the legality of such a plan 
is questionable. 

Further, the Tailoring Rule itself is subject to legal uncertainty because of the 
clarity in which the CAA specifies the 250-ton threshold, seeming to leave little room for' 
the EPA to raise the threshold to 25,000 tons arbitrarily'? While that issue appears likely 
to play out in court, many smaller emitters are faced with considerable uncertainty as to 
whether they will actually be temporarily protected under the tailoring rule. If not, as 
noted, EPA estimates that more than 6 million new sources could be subject to 
regulation, including 1.4 million commercial buildings, and at least one million mid-sized 
to large commercial buildings emit enough C02 per year to become EPA regulated 
stationary sources.8 For example, the threshold would be reached by one-fifth of all 
food services, one-third of those in health care, half of those in the lodging industry, 
even 10 percent of buildings used for religious worship.9 

Most important, the Tailoring Rule, if upheld by courts, could result in the 
imposition of national ambient air quality standards (NAAQS) for C02 that could 
seriously harm the U.S. economy.1Q The endangerment finding asserts that current 
atmospheric CO2 concentrations endanger public health and welfare, and a NAAQS. for 
C02 would thus have to be set below current levels. Environmental organizations have 
already petitioned EPA to establish NAAQS for CO2 set at 350 parts per million (PPM). 

7U.S. Environmental Protection Agency, "Prevention of Significant Deterioration and Title V Greenhouse 
Gas Tailoring Rule," October, 27, 2009. 
6 lbid. 
9M. Portia, E. Mills, and Mark P. Mills, "A Regulatory Burden: The Compliance Dimension of Regulating 
CO2 as a Pollutant," U.S. Chamber of Commerce, September 2008. . 
10Ben Lieberman, "Small Business Impact of the EPA Endangerment Finding," Heritage Foundation, 
January 20, 2010. 

4 



The present atmospheric CO2 level is about 390 PPM. Even if the entire world et 
the emissions reduction target of the Waxman-Markey bill -- 83% below 2005 levels by 
2050 -- this would only "stabilize" C02 concentrations at about 450 PPM. Not even a 
worldwide depression lasting decades would be sufficient to reduce CO2 concentrations 
to 350 PPM. Nevertheless, under established legal interpretation, EPA is prohibited 
from considering compliance costs when establishing NMQS. Thus, according to 
EPA, the endangerment test cannot legally weigh the economic impacts of the GHG 
regulations that will be promulgated pursuant to this finding. 11

. . 

Industry groups have also initiated legal challenges, and their prospects may be 
favorable. EPA derives its authority to regulate pollutants from the CM, but to USe that 
law to regulate GHGs the agency must prove those gases are harmful to human health. 
That is, it must prove that a slightly warmer climate will cause Americans injury or death. 
Given that many climate scientists contend that a warmer earth could provide net 
benefits to the U.S., this may be difficult. Further, the leaked emails from the Climatic 
Research UniUn England ("Climategate") are providing rich fodder for those who want 
to challenge the science underlying the theory of manmade global warming. 

Nevertheless, while Congress continues to debate the merits of climate change 
legislation and legal challenges to the Finding are filed, EPA has been steadily moving 
forward with a process to regulate GHGs under the framework of the CM. As noted, 
on January 14, the first major step of that process -- a final rule concluding that GHGs 
endanger public health and welfare -- took effect, and with it the obligation to move 
forward with what could become the most expensive and intrusive set of regulations in 
U.S. history. The implementation. of these rules will have a significant impact on the 
economy and all segments of the population, even if the "Tailoring Rule" survives legal 
challenges. 

""EPA Finalizes Endangerment Finding for Greenhouse Gases," Van Ness Feldman Law Firm, 
Washington, D.C., December 9,2009. 
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III. STUDIES OF THE IMPACTS OF CARBON 
REGULATION ON THE ECONOMY AND JOBS 

Numerous studies of the economic and jobs impacts of GHG control programs 
and legislation have been conducted over the past decade. The more significant of 
these are summarized below in three categories: Recent studies conducted in 2009 
and 2008 of the impact of the American Clean Energy and Security Act of 2009 
(ACESA) -- H.R. 2454, also known as Waxman-Markey, recent studies of the Impact of 
other climate change legislation, and EIA analyses of specific climate change 
legislation. 

III.A. Recent Studies of thlllmpact of Waxman-Markey 

American Council for Capital Formation and National Association of 
Manufacturers 

The American Council for Capital Formation (ACCF) and the National 
Association of Manufacturers (NAM) contracted with SAIC to analyze ACESA, which is 
designed to substantially reduce U.S. GHGs over the 2012·2050 period. 12 The ACCF 
and NAM believe it important to fully and realistically examine the potential costs that 
enactment of the Waxman-Markey bill would impose on the U.S. economy. 

ACCF and NAM applied input assumptions under two scenarios (high cost and 
low cost) .that assessed the sensitivity of assumptions that have proven in the past to 
significantly impact the cost of limiting CO2 emissions from energy. These input 
assumptions embody judgment on the likely cost and availability of new technologies in 
the early decades of a long-term effort to reduce GHGs as well as energy efficiency and 
renewable electricity standards. 13 

As summarized in Table 111-1, the study's findings indicate substantial and 
growing impacts to consumers and the economy of meeting the increasingly stringent 
emission targets through 2030 established by Waxman-Markey (W-M). The most 
significant findings are summarized below. 

12American Council for Capital Formation and the National Association of Manufacturers, Analysis of the 
Waxman-Markey Bill "The American Clean Energy and Security Act of 2009" (HR. 2454), August 2009. 
This study uses the NEMS/ACCF-NAM 24 model. The ACCF-NAM analysis of the Waxman-Markey bill 
used the most recent version of the EIA Annual Energy Outlook, the April AEO 2009. 
"The assumptions include the availability of nuclear power technology for electric generation, the 
availability of carbon capture and storage for more efficient coal and natural gas-based power generation 
technologies, and the availability of wind and biomass technologies. The ACCF-NAM input assumptions 
also included assumptions regarding the likely availability of domestic and international offsets -- key 
factors influencing analysis of the cost of limiting greenhouse gas emissions. 
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Table 111-1 
Economic Impact of the Waxman-Markey Bill on the U.S. Economy 
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Source: American Council for Capital Formation and the National Association of Manufacturers, 2009. 

First, U.S, economic growth slows under W-M, especially in the post 2020 period 
as the free emission allowances are phased out for both energy producers and energy 
consumers. In 2030, the inflation adjusted, annual GOP level is reduced by 1.8 percent 
($419 billion) under the low cost scenario and by 2.4 percent ($571 billion) under the 
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high cost scenario, compared to the baseline forecast.14 Over the entire 18 year period 
(2012-2030) covered by the analysis, cumulative GOP losses are substantial, ranging 
from $2.2 trillion dollars under the low cost case to $3.1 trillion under the high cost case. 
The loss to federal and state budgets is large, and cumulative tax receipts will be 
reduced by between $670 billion and $930 billion compared to the baseline forecast. 

Second, industrial production begins to decline immediately in 2012 under W-M, 
relative to the baseline forecast. In 2030, U.S. industrial output levels are reduced by 
between 5.3 percent and 6.5 percent under the low and high cost scenarios. A hallmark 
of economic downturns and recessions is a slowdown in the growth rate or an absolute 
decline in the level of industrial output. Clearly, the negative impact on industrial output 
of W-M would make it harder to keep the U.S. economy out of recession or prevent 
sluggish growth insufficient to restore job growth. 

Third, employment is negatively impacted, even when additional "green" jobs are 
factored in. Over the 2012-2030 period, total U.S. employment averages between 
420,000 and 610,000 fewer jobs each year under the low and high cost scenarios than 
under the baseline forecast. By 2030, there are between 1.8 and 2.4 million fewer jobs 
in the overall economy. Manufacturing employment is hard hit: In 2030 there are 
between 580,000 and 740,000 fewer jobs, or between a six and seven percent 
reduction in total manufacturing employment in the U.S compared to the baseline 
forecast. On average, over the 2012-2030 period, the manufacturing sector absorbs 59 
to 66 percent of the overall job losses caused by W-M. 

Fourth, energy prices rise over the 2012-2030 period, due to the various features 
of W-M, including prices for carbon permits, which gradually rise to between $123 and 
$159 dollars per ton of CO2 by 2030 as well as the renewable portfolio standards, low 
carbon fuel standards, and energy efficiency standards. Over the past decade, each 
one percent increase in GOP in the U.S. has been accompanied by a 0.3 percent 
increase in energy use, thus higher energy prices will make it harder to recover from the 
current recession and to reduce the current high rate of unemployment. The 
ACCF/NAM study shows that residential electricity prices are 5 to 8 percent higher by 
2020, by 2030 electricity prices are between 31 to 50 percent higher. Further, by 2030 
Gasoline prices are up to 20 to 26 percent higher than under the baseline forecast. 

Finally, household income drops under W-M,even after accounting for rebates to 
consumers mandated in the bill. In 2030, the decline in annual household income 
ranges from $730 in the low cost case to about $1,250 in the high cost case. However 
the impacts on household income in individual states, especially in the Midwest are 
more than 40 percent higher than the national average. For example, household 
income in Illinois is $1,100 lower in 2030 under the low cost case and $1,800 lower 

14To put these GOP losses in perspective, in 2008 the Federal government spent $612 billion on social 
security payments to retirees. Looked at another way, if GOP levels are reduced by $571 billion in 2030, 
Federal and State tax receipts will be approximately $170 billion lower that year, since federal and state 
governments take approximately 30 cents out of every dollar of GOP. Thus, government budgets will be 
harder to meet. 
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