taxned ﬁ pncé pef share of $l 00. The Noveceks’ mvesﬁnen‘(s Were xii fe

o ﬁr aiit)ut the foiiong daieé‘ e b
-,-::"'; SN N mm_._mﬂ& The Novecks mvesied $120,000 to'pureﬁas'é- fﬁﬁswﬁ'z

.‘.‘

shares of the NASMMF, :
- L -9, December8, 1998, The Novecks invested $80 000 to purchase 80, 000 s‘uhres SRy
. of the NASMMF. e

10, Japuary 25, 1999 The Novecks invested $67,696.07 to purchasé 67,696.07 p L

shares of itie NASMME.
11.  Pebmary4, 1999, The Novecks invested $32,363.93.t0 purchaée. 32,303;93 '

" shares of tho NASMMF?
12, . As mdlcated on the Novecks’ New Times Scourities Corporation statements,

relovant copies of which were supphed in support of thejr Claim and which ato annexed as Ex}ﬁbit.

. C hexeto, dividends on, shares of NASMMEF were automaticaily invested in addltmnal shares of

NASMME. As reflected in the last brokerage statement received by the Novecks, gs of December ;:*

31, 1999, the Novecks owned 321,010,08. shares of NASMMEF, including 21 010.08 sbares

urchased through dividend remv estment.

o

e wypansferred” $26,379.30 to 2 NTSSI abuouut held b tha

-'* On Aiprxl 1, 1999 Goren
g or the purchase of certain stocks. On or abeut April 15, 1999, Cigreh ‘transferre ,
$25;379 93 inck 16 fhid Novecks' New Age Securities Corporation accout. Tiw Nuvecks alsb paid B
f’ hfpo eddividends received in 1998 on their mvastmenlm e U

4
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chsaliawance of the balance of the clalm (921, 610 08 ), representing the value of shares aequired

| - '."by the Novecks tIuough divxdcnd reinvestment. Notwithstandm-.g.- the aHowance of the Claim to
K . .{Hé extent of $300,000.00, the Novecks were advised pursuant to the Notxce that the Trustee will
- 'pay the claim only to the extent of $100,000. As explained in the Notice, the difference between.
" the portiou of the Claim allowed and the amount iindertaken to be paid by the Truqlcc ig based upon
: the applmauon by the T‘rustee to the Claim of the payment imitation f‘uuud in 15 US.C. § T8fE-

OBIECTIONS

‘

o 3(&)(1) Stich. section, whtich applies only to a claim “for cash,” limits the payment obhgatmn of the

77 Trustees io $100,000.

14.  The Novecks object to the Nbtice to ﬂﬁ extent that it chatracterizes. the Claxm '

'as one “for cash” rather than “for securities” and, baqed upon such characterization,, app]ieS e ]
- '$1-00,UQU statqto:y lindit to the Trustee’s payment obligation in respect of the Claim,' Upoh
"!;haiﬁétéi(‘izatioﬁ of the Novecks;’ cleim as one “for securities,” the $500,000 statutory Iitfiit .W(.iidd
i . be applicablé dnd the Trustee would therefore be obligate& to satisfy the full amount of th:'a'l\iﬁ'vecksi

cllaimfis U.S.C. § 781ff-3(a). The Novecks also object to the disallowance of thﬁt ﬁorﬁdﬁ of theit

claitn having a value of $21,010.08, representing shares of NASMMF purchaqed by t!iem fhrough

dtvidend rcmvesimcnt
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i hid st e

T by'E .ar,pﬁf«_’:hasé on-thé fillig date, all securities pos-itiéns'of sl -¢\fé'tbxqé OIS
N.avécké"net equity ag of the Fcbruary i’?;

shares of NASPM havi’néﬁ?f B

5 .‘: R
N1 dstablishod by theNovecks” account staterments, the
gihgt " filing date was $321,010.08 based upon ownership of 321,010.08
value of $1.00 per share, See Exl}ibif Chereto.

16, - Afterreceipt of a staternent of claim, SIPA requires that d trustee promptly

discharge “all obligations of the debtor to 3 customer rejating to, or net equity claims based upbn, a

‘secarities or cash, by delivery of sequrities or the making of payments to or for the account of such

“ customer.” 15 US.C. § 78E:2(0).

>
i’

17.  SIPA defines f‘smuﬂty".bl'oadly. (5 US.C. § 7RUI(14). Ttis not disputed by N

: '. ‘ the Trustee or SIPC that the statutoty definition of a security covers shares of a oncy market fund? K }

3 The Trustee has determined that the Noyecks. were customers of the Debtor for the

- pugposes of SIPA and accordingly such stgtug is not at 1ssue. “Customer™ is statutorily defined as -
“iny person (includitig any pesson with-whem the debtor deals as principal or agent) 'who has-a
olitm on accomit of securities teceived, acquitkd, or held by the debtor In the ordinary cotuse of its.

erson for safekecping,

business ds a broker or dealex from ot for the securities accounts of such p
{laterat security, orfor .

+ with & view to sale, to cover consummated sales, pursuant to purchases, as co
liag a claith against the  /

" jusposes of effocting transfér. The torm customer includes ay person who 1
'+ . debtot arising out of sales of conversions of guch securities, and any person who has deposited cashi-
tes...” 15 U.S.C. § 78U1(7). s

. Giithithe debtor for the purpose of purchasing securities... _
' acknowledged by SIPC to be séctrities it .

'Sfiares of inoncy market funds have been
11 fitotection of the statute. As stated by SIPC:

ittt - Qhired of money markel fundls, although often thought of by
%, -Jnyestors as cash, are in fact securifies when such funds are orpanized - .
*ipg mutial funds, When held by a STPC member in @ customer's & e
sediirlties account, such fund ghares ate as protected as aby otthedf’ +..;
dhvered-becurlty. AT R

: How SIPC Protects You,” at page 7.
B 6
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hig’
" fuliic “iaﬁfﬁﬁas‘ed% ough dividehd reinvestment.

Cleoin, a8 cash claims based upon the fictitious nature of NASMMF. In conttast to its classxﬁcaﬁon ‘ R

of NASMIMF claims a8 “cash claims,” net equuy claims which have been asserted by customers’ Qf

the Debtor based upon account statements showing holdings of mutuat funds havmg names

“conforming to, similar to. o close to actual funds, ave being trca;ed. by the Trustee as claims for

. securities.’ Thus, in classifying claims as elther “for cash” or “for gecurities” the Trustee is making

a critical dlst:mctnon between sham transactions involving sham securities — i.e., the ' fictlonal" :

, NAS_MMF sh'ares of -which never extsted (but which are funglblc with hundreds of other money

markets) — and sham fransactions mvolvmg the purported purchases of mutual furids denommated, |

-,
W
T

oL M
ﬂq.‘."’
L

‘on account gtatements with names of actual funds or mudnal funds with naries ﬁimllm or close to '

putial funds which may be quoted in the newspapet, in which neither. investors ror the Debtor eyer
agquired an interest, The Novccks like theé other victims of Goren, do not dispitte the Trustee's
conclusion that the NASMMF was never actuaﬂy orgamized as a money market fund, Howaver,

at the same trme, fhe Trustee does not dispute that the Novecks were entlrely mnoeeﬂt of any.

cilpability in connection with their purchase of shares of the NAoMMI arid eoncedes that tha

Novecks bad no knowledge or suspicion of the non-existence of thie NASMMF which wag

confirmed to the Novecks and shown on their staterpents as legmm ate mohey indirket fund.

19.  Although the Trustee has 1dent1ﬁed the fictitious naturk of the NASMMF as

determfnative of the classification of the Novecks's claim as one “for cash’ fnr the purposes of

appﬁééﬁon&of 15US.C. §78ﬁf—3 (a)(1), it has nat specified any authorlty fm rellance on fhis factqr.

. 5"y 3 coisequence of the characterization of the clatins of mutual fund tvestors as ulalms

- for 's-eclm‘lies, the Trustee has undertaken to pay such cJaims to the exterit of the $500,000 statutory .

: Tn addition, wheread the Trustee has di disallowed that poitiort of the claims of NAS

n
- inwnioﬁs t‘ resehtIﬁg shares of NASMMF purchased through dividénd r reinvesiment, the Trustee

drhon of the mutual fund investors’ claims that represent 8 ghares of ‘such mutual

2

7




,that "Whe:re the Debtor held cash in an account for a customer,

' conﬁrmatton to the customer that tbe securities in question |

account statcments,

. rém{r'cstment In characterizing the Claim as one for ¢

i
!

g RN

El 00

- Where ‘che Debtor held cash in an account for a customer, the
custémer has a “claim for cash,” notwithstanding the faot that the

: gustonder has o
- the Debtor has sent written confirmation to the cuslomer that the

securities in question have been purchased or sold to the customer s
account.

17 C.ER. § 300. SOle)(l) (emphasis supplied).
; 21. Rule 502 —*“Claim for Securities,” it the cotollaty of Rule 501 and provides' '

the customer has a ‘claim for
SBcurities with resp;:ct to any authorized securtities purchase: (i) if the Dubtor has sent a wiitten
\ave been purchased for or gold to the .

customer C; account[] 17 CE.R. § 300.502.

22. Accordingly, the Sexits 50
onfirmation of that puschase or sale, rather than the -

0 Rules direct that where a customer has authorized -

a purchase of securities, it is the sending of a ¢
ekecution of a trade, that determines whether the custornec’s net equity claim is for cash or
des the Trustee's determination that the Novecks authorized

secuntxcs Here, the Notice inclu
d that the Novecks received,

purchasas of the NASMME for their account, Moreover, it is not dispute

eir mmal purchase of shares, and, it the form of monthly or regulat

wrlttcn couﬁrmanon of th
purchases by means of dividend

jeceived confirmation of subsequent

'pﬁrpose and effect ofthe Series 500 Rules, L.e., to bind the investor to and to allow the mvestor 'y

pon, vmtten confirmation of his securities transactions. By apparently, rclymg bt the:* '

etWeeﬁ  fictitious money market fiind and the fictitious putchase of sllarcs of 3 moﬂey:

the basis for the casb/securitics dctmﬂxﬁahon; theh -

a'

a dxstmctlon w1thout gubstance) as

rdered securities purchased for the account, unless: (1) .

ash, the Trustee disregards the apparént s




reptmted in [1978] U.S. Code Cong, & Admin. News 764, 765. Itis, in fact, absurd to suggest thgt;

tlns pI‘Océedm§ by the dlsparate impact on the claims of similatly-positioned customers of fhe .

'Debtor : In contrast to the NASI\;JMF clgimants, the Trustee apparently has determined that:

customers of the Debtor who entrusted funds to the Debtor for the purchase of shares of mutual
funds w1th names (as denommated on customers' statements) similar or close (o mutual funds which
may be quoted in the newspaper, but whase transactions were never effected, will have their claims
treated as claims for securities even though they never had any actual interest in the securities shown
on their account statements. As a result, the Trustee is apparently allowing as valid customer claims
ugor securitics” claims of customers who purchased shares of other non-existent mutval funds, while

at the same time denying as valid customer claims “for securities” claims such as that of the

Noveiks for the purchase of shares of the NASMMF'. There is nothing in the Series 500 Rules that

'sugggsts this result.
24.  Moreover, the radically disparate and inequitable treatment of the NASMME
tors on the oné hand, and the mutual fund {uvestors, on the other, results in undue and

mves
unsemhly consequencc given to the capricious and criminally motivated conduct of Goren rather

than to any criterion reflected in the Series 500 Rules or pertaining either to customer conduct,
1osses or expectatzons This disparate treatment is not, however, either required or contemplated

by SIP.A Such disparate treatment flies in the face of the expressed Congtessional intent for SIPA

. {o sahsfy customers’ legitimate expectations. See S. Rep. No. 763, 95th Cong. 2d Sess, 2 (1978),

éo’ gress, in passmg SIPA, intended for the scope of protection afforded fo the investing publilé
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" the mutual find

. investors, thé NASMMEF investors, including the Novecks, received confirmations of their purchases

vmtdﬁs,~ 1o Securities were ever actually purchased.

'..a'nd' mbnthly statéments showing their security positions. Like the mutual fund investors, the
NASMMF jnvestors, including the Novecks, had no basis to question the representations made to
them that securities had been purchased for their account and were being held for them by the

*»Debor. In&eed, the “legitimate expectations™ of the NASMMF investors, including the Novecks,

?rc indi:stiflguishablc in every respect from those of the mutual funds investors.
26.  The equities ib favor of treating the NASMMF investors no fess favorably

 than the mutual fund investors are compelling. Like other NASMME investors, tbe Novcéks chose

‘to purchase money market shares believing that such investment was the most conservative

available. Tt is respectfully eubmitted that to allow a small group of victims 10 bear crushing

.. financial loss, while others with indistinguisbable claims and expectations receive full statutory

protection, s upcouscionable. The inequitably disparate treatment reflected by the Trustee’s

t determination of their claims is not mandated by STPA or the rules promulgated thereunder.

46 The inequity of the Trustee's approach to char :
pistes’s, appatent willingness to overlook discrepancies in the names of mutual funds (soine
wﬁﬁ@iﬁaﬁf@aﬁy,leﬁsfed and others with fictitious narnes), or prictib information with It

7 HhiERAsEs o oertaifl mivtus} funds, appearing . certain investors: aid
o éﬁéﬁfﬁ&gfé’aﬁgm?ﬁ such claims as securities claims, As arbitrars nfair as it wou | be 1o det
SIAAL et ely peciibe (ytén was less than meticulous in accurately identifying tg ] aiﬁﬂﬁiﬁﬁ

égﬁﬁ%”épr&éented fiad boen purchased by an investor, it is equally arbitaty uhc

R

NASMMI investors for having been duped into putchasing s it 20
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Dét:ad: New York, New York
' March 26, 2001

pysdect (. RBarkos @

Ted A. Berkowitz (TAB-3384
EAB Plaza, 14" Floor
Uniondale, New York 11556-0 120
(516) 227-0700 C

WELLER, HOROWITZ & FEIT, P.C.

By:__/ f/ /4 Zﬂ__

Sigmuhd S. Wissner-Gross (SW-0001) -
292 Madison Avenue
New York, New York 10017
{212) 685-7600 '

Attorneys for.Claimants Simon and
Helga Noveck




