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Mr. Chairman, Ranking Member, Members of the Subcommittees: thank you for inviting
me to be with you today.
I speak on my own behalf as a private citizen and not on behalf of my firm or partners or
clients. I hope to bring to you some of the understanding I have gained during my decades
of working with tax administration and enforcement from both within and without the
government. This experience includes the six years – 2001~2007 – I was privileged to lead
the honorable and dedicated men and women of the Tax Division of the United States
Department of Justice.
You have called this hearing to examine the fiscal costs of the President’s executive actions
on immigration. I will address the likely consequences of those programs to federal tax
administration and enforcement.
The Internal Revenue Service is charged with administering and enforcing the internal
revenue laws. When enforcing the tax laws requires the involvement of a court other than
the United States Tax Court, the 300 plus trial and appellate attorneys of the civil trial and
criminal enforcement sections of the Justice Department’s Tax Division represent the
interests of the United States.
As required by the Inspector General Act, the Department of the Treasury has an Office of
Inspector General, established in 1989. And, in accordance with the Internal Revenue
Service Restructuring and Reform Act of 1998, Treasury also has another Inspector
General, specifically authorized and obligated by law to provide independent oversight of
Internal Revenue Service (IRS) activities. The office of the Treasury Inspector General for
Tax Administration, most commonly called by its initials, TIGTA, is the one to which I will
refer throughout as “Inspector General.”
To describe the impact on tax administration and enforcement of the President’s “executive
actions” on immigration, we need to look at two phenomena: the Individual Tax
Identification Number (ITIN), and “refundable credits.”
ITIN
Non-U.S. persons with U.S.-related income are subject to the income tax, but are not
eligible for social security numbers. In 1996, the IRS created the Individual Taxpayer
Identification Number (ITIN) to enable it to track the tax payments and tax returns of
people without social security numbers. And it began issuing these numbers to people in
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the United States illegally. This, together with “refundable credits,” has been a gift to
criminals intent on raiding the Federal Treasury.
In 1999, the Inspector General issued its first report on IRS’s implementation of ITINs.
According to the Report, although IRS developed ITINs to facilitate its processing of the tax
returns of non-resident aliens who had U.S.-related income, IRS was issuing them to aliens
unlawfully resident in the U.S. The report expressed serious concern about the conflict this
created with the obligation of the government to enforce the immigration laws. The Report
also highlighted what it referred to as revenue protection issues, noting that “providing
illegal aliens with valid TINs . . . increases the potential for fraud.” According to the
Report, more than 340,000 ITIN applicants had identified themselves as illegal aliens. For
the 1997 tax year 180,662 tax returns were filed using ITINs. By the end of 2003, IRS had
issued more than 7 million ITINs. It receives about 2 million new applications for ITINs
every year, and issues almost all of them, notwithstanding fraudulent documentation, but
more on that later.
“Refundable credits”
The primary source of revenues that fund the operations of our federal government is the
income tax. It could be very simple, and, in principle, it is. Everything is taxable and
nothing is deductible unless otherwise specified. Everything that is taxable is taxable now
and everything that is deductible is deductible later, unless otherwise specified. Having
determined your net taxable income (income minus allowable deductions), and applied the
appropriate tax rate to reach your tax liability, you then apply any credits for which you are
eligible.
Let’s pause for a moment to consider that “credit” and “refund” in the income tax context are
often misnomers. When your liability is $100 and you have already paid $60 of it, you have a
$60 credit, so only still owe $40. If you had already paid $110, you would have a credit of
$110, and be owed a refund of $10. But the earned income credit, or earned income tax
credit, called in our initial- and acronym-happy tax world, the EITC, is a new creature
invented by Congress: a “refundable credit.” It does not represent an amount paid in, and it
can do more than wipe out your liability. It can create a “refund” of an amount you never
paid as income taxes. So you can have a liability before the credit of $400, have paid in
nothing, and, with a refundable earned income tax credit of $1,000, get a check from Uncle
Sam for $600. The same is true of the additional child tax credit (ACTC).
IRS Policy
For more than two decades, various government watchdogs have been warning IRS and
Congress that refundable credits were the vehicles for massive fraud against the Federal
Treasury. Early on, it was the General Accounting Office, reporting to Senator Roth in 1994
that IRS was sending checks to illegal aliens in payment of the earned income credit.
Congress addressed this shortly thereafter by making a social security number a
requirement of receiving the credit. That has not stopped IRS from paying it, though. And
Congress did not institute the same requirement when a few years later, it enacted the
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additional child tax credit. So IRS makes no effort to avoid paying tffhe ACTC to unlawful
immigrants.
The law makes a social security number a requirement of eligibility to receive the earned
income credit. But in 1999, the Chief Counsel’s office of IRS ruled that when a person
receives a social security number, he can file amended returns to claim the credit for the
three preceding years during which he did not. The logic is puzzling: you are not eligible for
the credit if you don’t have a social security number, but IRS will pay it to you three years
during which you did not qualify for it.
Economists estimating the impact on the Federal Treasury of the “executive action” need to
keep in mind that IRS will be paying out refundable credits not only for the current year,
but also for the three prior years.
They will also want to consider that, in its budget request for 2014, the IRS asked for 440
million dollars to implement the Affordable Care Act, including 306 million dollars for
information technology changes required to deliver the associated tax credits. Remember,
the Affordable Care Act instituted a credit that is not only refundable, but also
transferrable. The person receiving it can designate to whom the IRS should pay it,
generally his insurance carrier.
The Tax Gap
There is from time to time, on Capitol Hill and elsewhere in government and in newsrooms,
much handwringing about the tax gap, last estimated to be 385 billion dollars per year.
The tax gap is the difference between the taxes the IRS should have collected and the
amount it did. Note, however, that tax gap computations do not take into account money
paid out of the Treasury on fraudulent refund claims. And, as we have seen, the fraud
against the Treasury using ITINs and refundable credits amounts to hundreds of billions of
dollars.
Refundable credits have given rise to a cottage industry – no the big business - of fraud on
the Federal Treasury. Unscrupulous tax return preparers create false Forms W-2, or alter
real ones, to create enough income to qualify the person – real or imagined - for the credits.
Then they file returns claiming the refunds and take a share – or divert them altogether.
Criminals file thousands of ITIN applications, and then thousands of tax returns claiming
fraudulent refunds, and, as you will see in the nutshell summaries of Inspector General
Reports, the Treasury pays them.
When I was head of the Justice Department’s Tax Division, we shut down quite a few
fraudulent return preparation operations, and the effort continues. But after-the-fact law
enforcement cannot redress these crimes or recover the lost billions. The money should not
be paid out of the Federal Treasury in the first place. And it is the responsibility of the
Internal Revenue Service to see that it is not. But it invariably and repeatedly fails to do
so.
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Oath
Every state or federal employee or lawmaker swears an oath of allegiance to the
Constitution of the United States of America. Article VI, Clause 3, of the Constitution
requires as much. And the requirement is codified in 5 USC §3331, which provides the
language of the oath.
The allegiance every government employee swears is to the Constitution, not to any person
or office. Perhaps it was with their oaths in mind that, in the Spring of 2012, eleven
current and former IRS employees responsible for processing ITIN applications contacted
WTHR Eyewitness News in Indianapolis to report that their supervisors were requiring
them to simply approve even the most suspect applications, thus creating a “massive
loophole for illegal immigrants.”
Apparently some of these troubled IRS employees also wrote to Congress. At the request of
members of Congress, the Inspector General investigated the allegations, and determined
them to be well-founded. In a July 2012 report, the Inspector General identified numerous
deficiencies in IRS procedures for processing of ITIN applications, leaving the door open for
widespread fraud.
This was not the first time rampant ITIN-enabled raids on the Federal Treasury had been
investigated. In 2002, IRS itself established a task force to review the problem and
recommend ways to stem the tide. In July 2011, the Inspector General reported that in the
previous year, Treasury had paid 4.2 billion dollars in refundable credits to people not
authorized to work in the United States.
Inspector General Reports
Let’s take a quick look at some of the Inspector General’s reports over the years, along with
a couple of other relevant items:
In 2004, the General Accounting Office reported that ITINs could easily be obtained using
bogus documents and used for illegal purposes.
In 2009, the Inspector General reported an increase in the use of ITINs from 530,000 in
2001 to more than 1.8 million in 2007. The report highlights also note that for 2007, “1.2
million ITIN filers received Additional Child Tax Credits of 1.8 billion dollars,” and
recommended that Congress pass legislation requiring a person claiming the ACTC to have
a social security number. For 2000 to 2007 inclusive, ACTC totaling nearly
5.25 billion dollars had been paid on ITIN returns, likely with little or no verification of
eligibility – i.e., the existence or U.S. residence of a qualifying child - even assuming
unlawful immigrants are not ineligible.
From another 2009 report of the Inspector General, “Individual Taxpayer Identification
Numbers Are Being Issued Without Sufficient Documentation” we learn that tens of
thousands of ITINS had been used multiple times in the same year, resulting in hundreds
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of millions of dollars in refunds paid. In 2008, more than 72,000 ITINs were used on
multiple tax returns that resulted in the payment of 176 million dollars in refunds.
In 2011, the Inspector General reported that individuals not authorized to work in the
United States were paid 4.2 billion dollars in refundable credits in 2010 alone. IRS did
not agree to TIGTA’s recommendation that it require additional documentation to support
claims of child tax credits, notwithstanding that, for 91% of ITIN returns claiming ACTC,
an examination resulted in an adjustment. But the refunds had already been issued.
Additional child tax credits totaling nearly 14.25 billion dollars were paid to illegal aliens
in 2008, 2009, and 2010. IRS does not agree that this credit is not available to unlawful
immigrants, and takes no steps to confirm that the child about whom the credit is claimed
exists at all, or lives in the ITIN filer’s household and not in another country.
Drawing upon data in several Inspector General Reports, the Center for Immigration
Studies concluded in 2011 that for the six years 2005 – 2010, inclusive, illegal immigrants
collected about 7.3 billion dollars more from the Federal Treasury than they contributed
to it.
Perhaps the most damaging of all the studies of IRS’s handling of ITINs and tax returns
filed using them is the Inspector General’s July 2012 report, entitled, and concluding, with
the understatement typical of the TIGTA, that “Substantial Changes Are Needed To The
Individual Taxpayer Identification Number Program To Detect Fraudulent Applications.”
The Report concludes that IRS does not have controls over the issuance of ITINs sufficient
to prevent or deter fraud. According to the Report: “In Processing Year 2011, the IRS
processed more than 2.9 million ITIN tax returns resulting in tax refunds of 6.8 billion
dollars.”
The report had been undertaken at the request of members of Congress, who forwarded
complaints they had received from IRS employees. The employees complained that their
supervisors pressured them not to carefully consider ITIN applications, but rather just to
issue as many ITINs as possible as fast as possible. The Inspector General’s audit
confirmed the veracity of these complaints. It discovered that IRS approved tens of
thousands of ITIN applications submitted using the same address. TIGTA found 154
addresses across the U.S. for which more than 1,000 ITINs had been issued.
In 2011, IRS sent 24,000 refunds totaling 46 million dollars to a single address in Atlanta.
It paid more than 9 million dollars in refunds to filers of nearly 3,600 refund claims from 7
addresses. Among the charts in the Report is one showing the 10 addresses most commonly
used for ITIN tax refunds. For 2011, these 10 addresses accounted for


nearly 54,000 ITIN returns claiming refunds,



totaling more than 86 million dollars THAT WERE ISSUED.

TIGTA found that, notwithstanding that IRS had rejected prior ITIN applications using
certain addresses, it approved dozens, and in one case more than 600, ITIN applications
from five addresses, and issued 739 refunds totaling 1.8 million dollars to those
addresses. TIGTA’s research also confirmed that ITINs were being used for purposes other
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than tax reporting. It found them listed in property and vehicle ownership records and in
traffic violations histories.
Later that year, then Deputy Commissioner Steve Miller responded to Rep. Boustany’s
inquiry following up on the Inspector General’s July report about ITINs, saying steps were
being taken to address the deficiencies.
In 2013, the Inspector General reported that the IRS had not complied with an Executive
Order to reduce improper payments. The Report concludes that from 2003 –2012, inclusive,
IRS paid 122 billion dollars, give or take 11 billion dollars in EITC in error. (Remember,
this does not include ACTC paid in error.) Later that year, Sen. Sessions proposed an
amendment to the budget bill to bar payment of ACTC on a tax return using an ITIN. Sen.
Reid killed it.
Last year, 2014, the Inspector General issued a report entitled “Existing Compliance
Processes Will Not Reduce The Billions Of Dollars In Improper Earned Income Tax Credit
And Additional Child Tax Credit Payments.” IRS is required by law to identify programs
that present a high risk of fraud and to take action to prevent it. IRS identifies only EITC,
and not ACTC, as high risk. The Inspector General concluded the two programs have
similar risks of fraud, and estimated that between 25.2 and 30.5 percent – or 6.5 billion
dollars, give or take half a billion dollars - of the ACTC payments made for 2013 should not
have been made. Similarly, 14.5 billion dollars of EITC payments in 2013 were in error.
For 2012, IRS paid out 63 billion dollars in EITC and 26.6 billion dollars in refundable
ACTC.
Additional Relevant Data
On February 2 of this year, the Center for Immigration Studies, with information obtained
under the Freedom of Information Act, reported that “more than 5.5 million new work
permits were issued to aliens from 2009 to 2014, above and beyond the number of new green
card and temporary worker admissions in those years.”
At a Senate hearing on March 3, officials of the United States Citizenship and Immigration
Services (USCIS) testified that their agency processed nearly seven million immigrationrelated applications during fiscal year 2014 alone. Daniel Renaud, Associate Director of
USCIS Field Operations, also testified that people applying under the executive orders will
receive even less scrutiny than the seven million rushed through the process last year.
Last week, the Inspector General for the Social Security Administration revealed that,
notwithstanding that it has the mechanisms and a system for doing so, the agency has not
removed from its active rolls the numbers assigned to at least 6.5 million people who were
born more than 112 years ago. (As the oldest living American is 112 years old, the SSA IG
supposes anyone born before that has died by now.) Just under 70,000 of these were
reportedly used in income tax returns from 2006 to 2011.
SSA has issued 450 million numbers since the start of the program. Death apparently is the
only event for which SSA will retire a social security number. SSA has no mechanism or
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system for revoking, terminating, or retiring the numbers it assigns to people who are only
temporarily eligible for them, as is the case with persons in the U.S. with temporary work
authorization. The DACA and DAPA actions are also supposed to be temporary, but will
apparently result in a social security number permanently entitling its holder to various
types of financial assistance courtesy of U.S. taxpayers.
Conclusion
The “deferred action” eligibility requirements do not include government confirmation that
the applicant has neither filed for nor received, nor been party to requesting or receiving,
tax or other federal benefits for which he is not eligible.
We know from experience that the actions upon which the Administration embarks are
guaranteed to inflict substantial damage on tax administration and enforcement, and to
drain even more billions of hard-earned dollars from the Federal Treasury than past follies
are already costing, and continue to cost.
It is incumbent upon Congress to take all available steps to minimize what could otherwise
be a raid on the Federal Treasury. Congress should clarify that refundable credits are not
available to persons who entered the country illegally, or who entered legally, but
overstayed. And it should require the Social Security Administration to keep track of, and
to communicate with other relevant agencies concerning, social security numbers granted
on the basis of temporary work permits.
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