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EPA MISMANAGEMENT, PART II

Wednesday, July 29, 2015

HOUSE OF REPRESENTATIVES,

COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

WASHINGTON, D.C.

The committee met, pursuant to call, at 9:01 a.m., in Room 2154,
Rayburn House Office Building, Hon. Jason Chaffetz [chairman of
the committee] presiding.

Present: Representatives Chaffetz, Jordan, Walberg, Amash,
Gosar, Gowdy, Lummis, Massie, Meadows, DeSantis, Buck, Walk-
er, Hice, Carter, Grothman, Hurd, Palmer, Cummings, Maloney,
Norton, Lynch, Connolly, Lawrence, Watson Coleman, Plaskett,
DeSaulnier, and Welch.

Chairman CHAFFETZ. The Committee on Oversight and Govern-
ment Reform will come to order. Without objection, the chair is au-
thorized to declare a recess at any time.

The title of today’s hearing is about the EPA mismanagement.
This is the second hearing we have had. We had one back in April.
And once again we find ourselves at a hearing examining the man-
agement failures at the EPA.

Allegations before us today are disturbing and sound strikingly
similar to a hearing this committee held just a few months ago. In
April, we discussed Peter Jutro, the former EPA manager who had
a history of serial harassment. Mr. Jutro harassed at least 16
women, with 13 of them filing formal complaints of misconduct to
management. These reports, unfortunately, fell on deaf ears. In
fact, EPA leadership continued to promote Mr. Jutro even though
he continued to harass his female coworkers.

The EPA Office of Inspector General launched an investigation
in August of 2014 into alleged acts of sexual harassment by Peter
Jutro. During the course of its investigation, the EPA OIG corrobo-
rated the sexual harassment of a 21-year-old female intern at the
Smithsonian and uncovered other allegations of Jutro’s sexual har-
assment of female EPA employees throughout his 31-year career at
the agency.

Senior officials at the EPA may have known about Mr. Jutro’s
misconduct prior to the intern incident, but it did not take nec-
essary steps to corroborate that information while promoting him
to the Acting Associate Administrator position in February of 2014.
They failed to contact Mr. Jutro’s direct supervisor, who knew of
the allegations against Mr. Jutro, and verbally counseled him on
multiple occasions for inappropriate behavior. When the EPA in-
spector general attempted to interview Mr. Jutro a second time, the
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Agency allowed Mr. Jutro to retire, blocking the OIG from pursuing
the investigation further.

The deep concern here is that—people are going to do stupid
things. That is going to happen. We are a very forgiving society.
But when you have somebody who repeats this behavior that is ab-
solutely and totally unacceptable and does so time and time again,
there needs to be consequences, not promotions. And it is of deep
concern to this committee, to this Congress, on both sides of the
aisle, that when these things are brought forward, that they are
dealt with.

The situation that we are dealing with here today is another very
unfortunate situation, to say the least, of a young woman who was
harassed. And then it was compounded by the fact that the people
who were trying to investigate it and hold people accountable were
retaliated against.

So today we are discussing new allegations of sexual harassment
along with employer retaliation in EPA’s Region 5 Chicago office.
Sadly, this incident is almost identical to the Jutro situation. Here
a 24-year-old research fellow is the victim of a sexual harassment
by a 62-year-old employee by the name of Paul Bertram. The vic-
tim in this case—and I would admonish our members here and the
people that are on the panel today, we do not want to refer to this
victim by name. She deserves our utmost respect. I do not want
you to use her name. Call her the victim, Intern X, but we are not
to use her name in this hearing here today. We are trying to pro-
tect her identity. She deserves better in her young career as she
is starting forward.

But in her statement, when she put forward what she went
through, the way she described it is this perpetrator, Mr. Paul Ber-
tram, inappropriately hugged her, rubbed her back, grabbed her,
rubbed her hands, touched her knees, kissed her, made suggestive
comments, and engaged in unsolicited physical and verbal contact.
This happened countless times over a period of years. The con-
sequence? They moved the 62-year-old’s cubicle. That was one of
the consequences.

Unfortunately, he had a history of this. This was not just the
first time. This was not just an isolated incident. What we are
going to hear today is this had happened several times before. And
when it happens, you have got to deal with it and protect, in this
case, the young women in the office because it creates such a toxic
environment.

The overwhelming majority of people at the EPA, the over-
whelming majority of people that work in our Federal Government,
they are good, honest, decent people. They do not do this. But it
taints the whole atmosphere. In fact, one of the most toxic environ-
ments we have is at the EPA. How ironic. The mission of the EPA
is to protect the environment, protect the people. The problem is
the EPA does not protect its own employees.

And we have got good people here today who are in a position
to do something about it. They did. They did their work. But then
they were retaliated against. That only compounds it and makes it
worse.

Our witnesses today believe the EPA management in Chicago re-
taliated against the employees who investigated the victims’ accu-
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sations of sexual harassment. Three of these employees are testi-
fying today—three of them. This is not just one person saying: Oh,
I was singled out. Three of them. And there are more. I applaud
them for being brave enough to come before this committee today
and to tell their story.

Other employees have submitted written testimony. And one pas-
sage from Ms. Deborah Lamberty—I hope I pronounced her name
properly—is a perfect example of what these employees are facing,
but it is so fundamentally wrong at every level. And I read from
what she wrote: “Retaliation is not always loud and full of itself.
It can be quiet and chilling, the soul-crushing kind, the kind that
leaves you alone in your cubicle in tears in the middle of the day.”

That is so wrong. We would be deficient in our jobs if we did not
highlight this. We are here to help solve this. We are Oversight,
but we are also Government Reform, and if we have to keep doing
this, we are going to keep doing it. But if we do not shine the light
on it, it is not going to get solved. Something is wrong when mul-
tiple employees come to Congress and attempt to get attention of
the EPA management.

I would like to enter into the record, I ask unanimous consent
to enter into the record a letter from the National Treasury Em-
ployees Union, somebody I do not always agree with. On July 1 of
2015, they wrote this letter to myself and Mr. Cummings, the rank-
ing member.

I will read one sentence from it. “Our trust and confidence in the
EPA leadership has sunk to an abysmal level, and we respectfully
submit to you that more remains to be done in order to correct this
unacceptable situation.” I ask unanimous consent to enter this into
the record. Without objection, it is so ordered. Thank you.

High-performing employees, people who are optimistic about
their country, passionate about their work, concerned about their
environment, trying to do a patriotic job, earn a living, and support
their family, it is so discouraging when they see management re-
warded for bad behavior and ignoring clear signs of misconduct.

Like I said, this is not common. It is not regular. But when it
does happen, every red flashing light in the building better go off
at every level in Washington, D.C., in Chicago, and other places,
and there can never be the retaliation like we are about to hear
today.

Again, I want to be careful about the treatment of this young
woman. Please refrain from using her name. I look forward to hav-
ing this hearing here today.

And I now recognize the ranking member, Mr. Cummings.

Mr. CuMMINGS. Thank you very much, Mr. Chairman. I associate
myself with your words. I must say, Mr. Chairman, as a husband
and as the father of two beautiful daughters, as a brother with
three sisters, and with a son, being a son of a beautiful mother, I
want to thank you for holding this very important hearing today.

First, I want to welcome the whistleblowers who are testifying on
our first panel. They have some very troubling, very troubling alle-
gations. In short, they assert that an EPA official in Region 5 sexu-
ally harassed an intern and several other women, that managers
in that region tried to cover up this activity, and that they were
retaliated against after they tried to expose this wrongdoing. Those
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are some very, very strong and painful and unfair and unfortunate
allegations.

The three whistleblowers here today are the former heads of the
Offices of Human Resources and Civil Rights in Region 5, as well
as the Equal Opportunity Employment manager there, holding
very responsible and significant positions. I want to thank each of
them. I know how hard it is to come forward in this public forum
and to testify before the United States Congress and put yourselves
out there, not only to this committee, but I am sure to a C—SPAN
audience.

Our committee respects whistleblowers, and I say that without
hesitation. And I can tell you that on both sides of the aisle we
have done everything we know how to protect whistleblowers, and
we will continue to do everything in our power to ensure that all
valid claims are thoroughly investigated and remedied.

Let me also welcome Ms. Kellen. She represents the employees
union, and their core goal is to protect the rights and interests of
hard-working and dedicated Federal employees across the Federal
Government.

We welcome you, Ms. Kellen.

And I have been a strong advocate whenever Federal employees
have been talked about in a negative way, I have been one who has
constantly reminded all of us up here that we are also Federal em-
ployees.

Finally I welcome Administrator McCarthy, who will testify on
our next panel. Although the activities at issue today happened be-
fore she became the EPA Administrator, we are happy Ms. McCar-
thy is going to be here, and we thank her for her service.

Sexual harassment is intolerable and has no place in the Federal
workplace. Let me be clear on that. Sexual harassment is intoler-
able and has no place in the Federal workplace. That statement
may seem obvious, but it is still worth saying.

In this case there seems to be an agreement that on March 2,
2011, a little more than 4 years ago, an intern reported that an en-
vironmental scientist in Region 5 had sexually harassed her in that
office. Based on the limited information we have, it appears that
managers acted quickly in response to this incident. The branch
chief notified his supervisor, sought guidance from human resource
officials, and informed them about a prior incident about 7 years
earlier.

In turn, the human resource officials provided guidance, gave
him a draft letter of reprimand, and urged him to move quickly.
They met with the individual, who admitted that he: “crossed the
line.” They issued a Notice of Proposed Removal, and he left the
Agency in June of that year.

Unfortunately, that was not the end of the story. Our witnesses
here today also allege that officials in Region 5 retaliated against
them for investigating this matter.

Allegations of whistleblower retaliation are very serious, and
they deserve to be fully investigated, and substantiated if they are
true, but that has not happened yet. Essentially, so far we have
only one side of the story. Our committee has not interviewed
many of the people involved in this case, we have not requested rel-
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evant documents from the Agency, and the inspector general has
not investigated these allegations.

Mr. Chairman, in order to respect the rights of all Federal em-
ployees, I recommend that this committee either initiate an inves-
tigation and a thorough investigation of these retaliation allega-
tions or that we ask the inspector general to do so, and I would
join you today in making that request. These whistleblowers de-
serve their claims to be taken seriously and to be investigated thor-
oughly.

Finally, I believe that Congress needs to enhance the laws
against discrimination and abuse rather than watering them down.
Let me say that again. Congress, we folks up here, need to enhance
haws against discrimination and abuse, rather than watering them

own.

For example, right now, current law does not prohibit sexual har-
assment or discrimination against unpaid interns or others who are
not paid directly by an agency. Something’s wrong with that pic-
ture. These are young people who come here trying to walk into
their destiny, trying to get experience, working for free, sometimes
from 9 to 5, 9 to 10, simply trying to be all that God meant for
them to be. It appears that some of the victims in this case may
have fallen into this category.

In order to close this loophole, yesterday I introduced H.R. 3231,
the Federal Intern Protection Act. This legislation is one that our
entire committee should be able to support, and I hope that all of
my colleagues will join in cosponsoring the bill.

In addition, the House of Representatives recently took up my
bill, H.R. 1557, the Federal Employees Antidiscrimination Act,
which I introduced earlier this year. The House passed this legisla-
tion by a resounding, bipartisan, unanimous vote of 403 to 0. And
I want to thank the chairman for joining me in cosponsoring that
bill and supporting it. I hope we can work together again to press
the Senate to act quickly on that bill.

What we should not do, however, is strip away existing Federal
civil service protections, as some of my colleagues have proposed.
That is going in the wrong direction. And I respect many of our
witnesses today—I would suspect that they would strongly agree
with me.

Again, Mr. Chairman, I want to thank you, and on behalf of all
of those people who come to work for our Federal Government, who
simply want to be the best that they can be, who simply want to
be about the business of giving their blood, sweat, and tears to the
public and making the public a better—place them in a better posi-
tion, we say to you and to our whistleblowers, we will do every sin-
gle thing in our power to protect you. And I say that, I am sure,
for this entire committee.

And with that, Mr. Chairman, I yield back.

Chairman CHAFFETZ. I thank the gentleman.

I will hold the record open for 5 legislative days for any member
who would like to submit any written statement.

We would now like to recognize our first panel of witnesses. And
I want to say at the onset, we do appreciate these people being
here. This is not common to come testify in front of Congress, as
we have many people that come on a regular basis. These are peo-
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ple that are serving on the front lines and doing the good work for
this country, and we thank them for being here.

We are pleased to be joined by Ronald Harris, who works at the
U.S. Environmental Protection Agency. He is served at the EPA for
26 years in such positions as property supply specialist, grant spe-
cialist, labor relations specialist, and EEO manager. Mr. Harris
was reassigned to unclassified duties at the Employees Services
Branch in the Health and Safety Office. We look forward to hearing
his comments.

We appreciate, as I read your bio, your participation and your
service in the United States military. We thank for that service as
well.

We have Carolyn Bohlen.

Did I pronounce that properly?

Dr. Carolyn Bohlen is a distinguished manager and supervisor
with more than 30 national and regional awards over her 28-year
career at the EPA. Her awards range from Outstanding Achieve-
ment in Equal Employment Opportunity, presented by Susan
Hedman, to the Federal Manager of the Year Award. She has quite
a distinguished career, and we are honored that she is here with
us today.

Mr. Ross Tuttle is also with us here. He began his career in the
EPA in 2009 as a human capital officer, a senior manager position
for Region 5. He currently works in Region 6 as a senior supervisor
to the regional administrator.

We also, as I read your bio, I thank you for your service in the
United States military as well.

Karen Kellen is joining us. She currently serves as the President
of the American Federation of Government Employees and is an
enforcement attorney for the EPA.

And we thank you again for being here with us today.

Pursuant to committee rules, all witnesses are to be sworn before
they testify. So if you would please rise and raise your right hand.

Thank you.

Do you solemnly swear or affirm that the testimony you are
about to give will be the truth, the whole truth and nothing but
the truth?

Thank you. You may be seated.

Let the record reflect that all witnesses answered in the affirma-
tive.

In order to allow time for discussion and the fact that panel two
will include the EPA Administrator, we would appreciate it if you
would limit your verbal comments to 5 minutes. Your entire writ-
ten statement will be entered into the record, and as we go through
the hearing today, if there are additional comments, information
that you would like to provide to the committee, we would obvi-
ously welcome that on a timely basis.

But if you could please limit your comments to 5 minutes. We
will start with Mr. Harris and go down the line. And then after
that we will go to the question section.

Mr. Harris, you are now recognized for 5 minutes.
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WITNESS STATEMENTS

STATEMENT OF RONALD HARRIS

Mr. HARRIS. Good morning, Chairman Chaffetz, Ranking Mem-
ber Cummings, and other distinguished members of the committee.
My name is Ronald Harris. I am an EEO employee and specifically
an EEO specialist located in the Region 5 Chicago, Illinois office.
Thank you for inviting me to submit a statement for the record
with regard to sexual harassment, discrimination, and retaliation
that took place in the Region 5 Chicago office by several EPA man-
agers, the highest level managers within various divisions in the
region.

I also would like to thank my attorney, Mr. Waite Stuhl, for his
tireless efforts in representing me with regards to the issues I en-
dured in this 4-year battle with the Agency.

I watched the EPA hearings titled “EPA Mismanagement”
streamed on April 30 of 2015 before this same committee and was
literally sickened to see the stories depicted were so similar to mine
with regard to the following: Sexual harassment, the length of the
harassment, and the regional coverup about these blatant and will-
ful discriminatory activities by management officials. After viewing
the hearing, I was more determined than ever to share my experi-
ences as it related to the similar scenario within the EPA.

Ironically, I am here before you again, as I offered testimony be-
fore the 106th congressional committee nearly 15 years ago. The
issues that were prevalent then are similar issues that I appear be-
fore you today to discuss.

During the opening statement of the 106th Congress by Chair-
man Sensenbrenner, he stated: “Retaliating against those who
speak out against the Agency is not acceptable. Failing to enforce
EPA disciplinary policies against those who are found to discrimi-
nate or harass is not acceptable. All of these actions send a mes-
sage to EPA employees not to speak out, not to engage in public
debate, and not to dissent against the Agency.”

He further stated: “The EPA managers or officials that have been
found to discriminate, harass, and intimidate other EPA employees
or the public should be disciplined. This does not appear to hap-
pen.”

I chose to highlight Chairman Sensenbrenner’s prior quotes to
use in this opening statement today because very little has changed
within the EPA management culture, Region 5 office, despite the
fact that these statements were made a decade and a half ago. This
lack of change has a direct correlation to the absence of account-
ability. To expect change without accountability is wishful thinking
at its best.

The regional office has chosen to offer the reward for going along
to get along over accountability. In Region 5, this type of manage-
rial mentality strengthened resistance and animosity toward
change because the sentiments spoken by Chairman Sensen-
brenner in the 106th Congressional were viewed as oppositional.

To further illustrate this point, the over 500 documented pieces
of evidence I provided to this committee reveal that when I and Dr.
Bohlen followed Agency protocol and reported allegations of sexual
harassment activity towards female interns to the EPA Wash-
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ington headquarters office, we discovered, through our investiga-
tion as EEO officers, had been going on for at least a decade and
involved more than a dozen women. And we were immediately re-
taliated against by Mr. Bharat Mathur, assistant regional director,
and removed from our positions in the Office of Civil Rights for fol-
lowing Agency protocol and contacting headquarters.

Despite the fact that Mr. Mathur had a legal obligation to pre-
vent discriminatory activity within Region 5, he was rewarded with
a $35,900 award approved by Washington headquarters to further
supplement his $179,000 annual salary. This award given to Mr.
Mathur was approved by the Region 5 administrator, Susan
Hedman, and management officials within the EPA Washington
headquarters as well had to make this approval.

Other Region 5 senior managers who were also named partici-
pants in these discriminatory coverups and retaliatory activities
also received awards approved by both Regional Administrator
Hedman and Assistant Regional Administrator Mathur. These
monetary awards should have to be repaid to the government so
that the earlier statements made by Chairman Sensenbrenner and
further echoed by this honorable committee today will send a
strong message: That discrimination and retaliation does not pay
and there must be accountability.

Another claim that I mentioned in 2000 to the 106th congres-
sional committee was that Region 5 and EPA lacked an Agency
process for dealing with managers who retaliated and discrimi-
nated against regional employees. Three years later, in 2003, in a
U.S. GAO report to Congress entitled “Environmental Protection
Agency: Continued Improvement Needed in Assessing Equal Em-
ployment Opportunity,” on page 15 stated that the “EPA had no
formal process to discipline managers found for discrimination.”

Further, on page 16 of this same report, the GAO concluded: “Ac-
countability is the cornerstone of results-oriented management. Be-
cause EPA’s management sets the conditions and terms of work,
they must be accountable for providing fair and equitable work-
places, free of discrimination and reprisal.”

By implementing the 2003 U.S. GAO report, this honorable com-
mittee can send another strong message: That the word “account-
ability” applies to these management officials too.

[Prepared statement of Mr. Harris follows:]
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Witness Statement before the 114" Congress, the Government Reform
Committee:

Witness: Ronald Harris, EPA, Region 5, EEO Specialist.
Date: July 29"
Introduction

Good-Morning, Chairman Chaffetz, Ranking member, Cummings and other
distinguished members of the committee. My name is Ronald Harris, | am an EPA
employee, and specifically an EEQ Specialist located in the Region 5, Chicago,
Hinois Office. Thank you for inviting me to submit a statement for the record with
regard to sexual harassment, discrimination and retaliation that took place in the
Region 5, Chicago office by several senior EPA managers, the highest level
managers within various divisions in the region. 1 also would like to thank my
attorney, Mr. Waite Stuhl, for his tireless efforts in representing me with regard to
the issues | endured in this four year battle with the agency.

Mr. Chairman, | also respectfully request the committee’s indulgence and ask prior
to my testimony that Administrator McCarthy go on the record and state there will
be no retaliation against any of the regional employees who submitted documents
for this hearing and those that are appearing before you today and if retaliation
that is currently ongoing be ceased immediately.

I watched the EPA hearings titled "EPA Mismanagement,” streamed on April 30,
2015 before this same committee and was literally sickened to see that the stories
depicted were so similar to mine with regard to the following: (1) sexual
harassment, (2} the length of the harassment, and (3} the Regional cover up about
these blatant and willful discriminatory activities by management officials. After
viewing the hearing, | was more determined than ever to share my experiences as
it related to this similar scenario within the EPA.

Ironically, | am here before you again, as | offered testimony before the
106" Congressional Committee nearly 15 years ago. The issues that were
prevalent then, are similar issues that | appear before you today to discuss.
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During the opening statement of the 106" Congress, by Chairman Sensenbrenner
he stated:

“Retaliating against those who speak out against the agency is not
acceptable. Failing to enforce EPA disciplinary policies against those who
were found to discriminate or harass is not acceptable. All of these actions
send a message to EPA employees not to speak out, not to engage in public
debate, and not to dissent against the agency.”

He further stated:

“The EPA managers or officials that have been found to discriminate, harass,
and intimidate other EPA employees or the Public should be disciplined. This
does not appear to happen”

| chose to highlight Chairman Sensenbrenner’s prior quotes to use in this opening
statement today because very little has changed within the EPA management
culture, Region 5 office, despite the fact that these statements were made a
decade and a half ago.

This lack of change has a direct correlation to the absence of accountability. To
expect change without accountability is wishful thinking at its best. The regional
office has chosen to offer the reward for “going-along-to- get-along” over
accountability. In Region 5, this type of managerial mentality strengthened
resistance and animosity towards change because the sentiments spoken by
Chairman Sensenbrenner and the 106™ Congressional were viewed as
oppositional.

To further illustrate this point, the over five-hundred documented pieces of
evidence | provided to this Committee revealed that when | and Dr. Carolyn Bohlen
(Director, Office of Civil Rights) followed Agency protocol and reported allegations
of sexual harassment activity towards female interns to the EPA Washington
Headquarters office.

We discovered, through our investigation as EEO officers, had been going on for at
least a decade and involved more than a dozen women, we were immediately
retaliated against by Mr. Bharat Mathur {Assistant Regional Director) and removed
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from our positions in the Office of Civil Rights for following agency protocol and
contacting HQ. .

Despite the fact that Mr. Mathur had a legal obligation to prevent discriminatory
activity within Region 5, he was rewarded with a $35,900 award approved by EPA
Washington Headquarters to further supplement his $179,000 annual salary
{2011). This award given to Mr, Mathur was approved by the Region 5
Administrator, Susan Hedman, and management officials within the EPA
Washington Headquarters.

Other Region 5 senior managers who were also named participants in these
discriminatory cover-ups and retaliatory activities also received awards approved
again by both Regional Administrator Hedman and Assistant Regional
Administrator Mathur. These monetary awards should have to be repaid to the
government so that the earlier statements made by Chairman Sensenbrenner and
further echoed by this honorable Committee today, will send a strong message
that discrimination and retaliation does not pay and there must be accountability.

Another claim that | mentioned in 2000 to the 106" Congressional Committee,
Was that Region 5 and EPA lacked an agency process for dealing with managers
who retaliated and discriminated against regional employees. Three years (2003)
later in a U.S. GAO report to Congress entitled “ENVIRONMENTAL PROTECTION
AGENCY, Continued Improvement Needed in Assessing Equal Employment
Opportunity,” on page 15, stated that the ” EPA has no Formal Process to Discipline
Managers for Discrimination.” Further on page 16 of this same report, the GAO
concluded that

“Accountability is the cornerstone of results-oriented management, Because
EPA’s management set the conditions and terms of work, they should be
accountable for providing fair and equitable workplaces, free of
discrimination and reprisal.”

By implementing the 2003 U.S. GAO report, this Honorable Committee can send
another strong message that the word “Accountability” applies to these
management officials too. | believe that this is the level of reform that the
American People expect from such an Honorable Committee with the power to
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address these matters and implement improvements when agency management
fails to do so.

The submitted record will also reflect how agency senior management officials
failed on many occasions to follow its own process, procedures, statutory
authorities, Ethics, and EEQC Guidance within the EEO Process. These failures
came from those same officials who had the utmost responsibility to prevent
discrimination. Unfortunately, the group mostly affected by these failures were
young female interns, new to EPA, and female employees in the Region’s Great
Lakes National Program Office.

Background

On March 17, 2011, in my capacity as the region’s EEO Officer, | began a fact
finding inquiry into the allegations of Sexual Harassment and Hostile Work
environment in the Great Lakes National Program Office (GLNPO). The alleged
perpetrator was a White male management official {with well over 30 years of
federal service) who had a documented history of sexually harassing women.

Dr. Bohlen, the region’s Civil Rights Director and my supervisor, sent Mr. Mathur
an e-mail advising him of the complaint brought to our attention, he was not in the
office at this time. However, he was made aware of the allegations of these
particular women several weeks prior to us informing him.

In keeping with agency protocol and timeliness of complaints processing, upon
learning the status, of these employees {young interns), the duration, and the
severity of their claims | contacted Mr. Ronald Ballard for additional guidance Mr.
Ballard was the EPA Associate Civil Rights Director located in the EPA HQ office.

After completing the fact finding, Dr. Bohlen and | provided this factual information
to Mr. Mathur at a meeting we had with him on Aprit 4, 2011, Angered at the
findings, Mr. Mathur’s temper exploded in which he immediately subjected us to
intimidation, office bullying, humiliation, cursing, shouting, sticking his finger in our
faces, requesting that documents be backdated, and referring to the EEO process
as a four letter expletive.,” Mr. Mathur further stated that the harassment and
hostile work environment allegations were my fault. In an assaultive manner, Mr.



13

Mathur repeatedly slammed his fist on his desk and yelled at me, “You did
this...this is your fault. Why did you contact headquarters?”

Mr. Mathur was livid that Dr. Bohlen and | initiated an immediate inguiry and fact
finding into the intern’s allegations and that we had reported them to our
Headquarters Office of Civil Rights as we were required to do so by EEOC Guidance
and Agency Process.

I attempted to explain to Mr. Mathur, this is what we were instructed to do, when
we had issues that were beyond the normal context of title Vil issues. He referred
to the recommendations we provided as “Bull- (four letter expletives)!” without
even reading them.

Further, Dr. Bohlen and | discovered during the fact-finding that the sexual
harassment endured by the interns included allegations of unwanted rubbing,
touching on their backs, legs, arms, and shoulders. Lastly, the allegations also
included uninvited sexual advances from attempts at kissing them and referring to
the interns as “sexy, sweetheart, sweetie, and darling.”

What was really alarming about this entire scenario, is once the report was
provided to the two most senior managers in the region, neither one of them took
any steps to discipline the management officials who enabled the harassers. Mr.
Stuhl put it best when he stated “Even after finding out about the numerous
harassment victims, the direct reporting manager continued to feed the harasser a
steady diet of young women.”

Reassignment

Within 90 days of seeking the collaborative advice and disclosing this information
to Mr. Ballard in HQ, | was reassigned and constructively demoted from my
position as the Regional EEQ Officer to an EEO Specialist. On May 31, 2011, | was
notified by Mr. Mathur with Karen Vasquez (newly appointed acting Director of the
Office of Civil Rights) present that | was being removed from my position of record
and reassigned to an unclassified set of duties in the Employees Services Branch,
Health & Safety Office. This change was punitive and stripped me of 75% of my
official duties and made me feel invisible from being banished from the region’s
EEQ office on the 19" floor to a remote cubicle on the 12 floor.

5
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Feeling humiliated, saddened, depressed, and bewildered after being notified of
my reassignment from a position held for over a decade, | took Leave for a two
week period. Upon returning to my desk, | found an envelope dated June 6, 2011
that reads as follows:

“Ron;

We wanted you to know we heard about your reassignment last week to the Health
& Safety Office. We felt bad about this reassignment because we feel like we
played a major role in it by bringing the sexual harassment issue to your

attention. Had you not helped us perhaps you would still be in the OCR Office. We
know you did not request or need our assistance, but we talked about what we
could do to help you and some of us decided to let HQ know that this reassignment
was unjust and unwarranted. Please keep your head high and know you have
earned the respect of the women in the GLNPO”.

Sincerely
The women in the GLNPO”

Additionally, after returning to my desk from Leave, every item related to EEO
activity was removed from my computer to include; access to databases,
statements, e-mails, notes, and updated statuses about EEO complaints filed. |
later found out these items were removed by Ms. Vasquez , the employee Mr.
Mathur chose to replace Dr. Bohlen when he removed her from the Office of Civil
Rights and directed her transfer to a cubicle in another division with no duties to
perform.

Despite her short tenure, Vasquez too would receive an award approved by the
Regional Administrator Hedman and the Assistant Regional Administrator Mathur,
Even thou shortly thereafter the EEQC found her to be a discriminating
management official in a related EEQ complaint indirectly related to this issue. The
actions of these seniors managers has led to additional erosion of the Region 5
OCR office, an office they see as unnecessary and unwanted, this erosion
continues to this very day.
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Based on the evidence presented to this Honorable Committee, |submit that | was
one of the victims retaliated against by management officials for providing
precisely the kind of assistance required of EEO positions under the anti-
discrimination statutes and the federal regulations, including those imposed upon
federal agencies by the U.S. Equal Employment Opportunity Commission.

My crime, and that of my colleagues who are present before you today, was that,
upon learning of possible longstanding and ongoing sexual harassment on the part
of a male employee within the region against numerous women, we undertook
immediate steps to investigate it; to inform headquarters of it and to stop it. For
that we were punished. We had devoted our careers to the mission of the EPA.
One might ask whether the harasser’s manager in GLNPO to whom the victims had
complained over the years to no avail was punished. He was not. To the contrary,
his daughter was hired by Mr. Mathur. He has received awards. We alone were
made to pay a price for our effort to address the harassment.

On July 28, 2013, with my attorney, Mr. Stuhl, we filed a complaint with the Office
of Special Counsel alleging violations of 5 U.S.C 2302 (b} {8} and (b} (9) for
retaliation for whistleblowing and engaging in a protected activity. The OSC has a
reputation of only accepting cases that are creditable; this cases was accepted On
October 1, 2013 for further investigation and prosecution. {May move to end)

On November 18, 2014, with my acknowledgement, Mr. Stuht withdrew the OSC
complaint and filed a Whistleblowers claim with the Merit Systems Protection
Board where the case was assigned a judge. We reached settlement with the EPA
on April 3, 2015.

Conclusion:

The actions of these senior managers has led to an erosion of the Region 5 OCR
office, an office they see as unnecessary and unwanted. This erosion continues
this very day with the elimination of the Civil Rights Director position through a
planned reorganiation.

The intent of my testimony today is to offer recommendations and to act as a
catalyst for this committee to work with the EEOC to hold management officials
accountable to the EEO process, MD 110, and statute 1614.
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in conclusion, | appear before this committee today with four recommendations
with hopes for bringing about a positive change to the EPA workplace, these
recommendations | now make before this committee are similar to the
recommendations ! also made in 2000.

First and foremost, | recommend the committee examine the roles of the Agency
General Counsels with regard to allegations of title Vi violations and Counsel’s
premature involvement in EEQ Complaints. Counsel’s roles is to represent the
best interest of Government, and not act as individual representation to senior
managers or individuals. Presently the role of region 5 counsel in EEO complaints
undermines the agency policies and the federal statutes enforced by EEOC
regarding EEO complaint processing.

Secondly, | recommend the creation of an Ombudsman Office in every region. EPA
already uses Ombudsman in matters dealing with the public for various programs.
This Office should be independent in structure, staffing, function, budget and
appearance to the highest degree possible within the organization. They should
also be provided the upmost authority over personnel related issues as they relate
to title VII violations. This authority should provide them direct access to the
Administrator and Congress. This authority for access to the Administrator should
not be delegated downward under any circumstances.

Thirdly, there is currently a hollowness in retaliation coverage for EEQ employees
across federal government, whose primary existence is to assist aggrieved
employees in participating in thier protected rights as mandated by the Laws of
congress and the United States. This lack of protection for the employees
engaging in this type of work makes them easy targets for senior managers that do
not share the values of diversity and equal treatment afforded by law, as
demonstrated in the actions taken against Dr. Bohlen and | by senior managers in
region 5.

t would respectfully urge the committee to ask EEOC to remedy this hollowness by
providing well defined penalties to federal agency’s who retaliate against
individuals who interfere and create barriers to the agency’s and EEQC's mission to
eradicate title Vil violations in the workplace.
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And finally, | encourage this committee to hold the agency accountable for
implementing the 2003 U.S. GAQ report findings and initiating a process that holds
all management officials (including the SES) accountable for their actions and/or
managerial inaction when violations of title Vil laws occur.

By adopting these recommendations the committee can send another strong
message that the word “Accountability” applies to everyone, despite their titles or
positions.

{ believe that this is the level of reform that the American people expect from such
an Honorable Committee with the power to address these matters and implement
improvements when senior agency management officials fails to do so.

Once again, | thank-you for your indulgence and allowing me to testify.
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Chairman CHAFFETZ. Thank you. We will put your entire state-
ment into the record. Thank you.

Mr. HARRIS. Thank you, Chairman Chaffetz.

Chairman CHAFFETZ. We have questions, so we want to get to
your questions. Thank you.

Mr. HARRIS. Thank you.

Chairman CHAFFETZ. Dr. Bohlen, you are now recognized for 5
minutes.

STATEMENT OF CAROLYN BOHLEN

Ms. BOHLEN. Good morning, Committee Chairman Chaffetz,
Ranking Minority Member Cummings, and esteemed congressional
committee members. I appreciate the invitation to speak before this
illustrious committee this morning to discuss my experiences with
regard to the violations of the Title VII Civil Rights Act of 1964
and Section 501 of the Rehabilitation Act of 1973. Unfortunately,
I was subjected to these violations at the behest of the EPA Region
5 administrator, Ms. Susan Hedman, and her former deputy ad-
ministrator, Mr. Bharat Mathur, the two highest level managers in
the region.

In God I trust that my testimony today, along with that of my
colleagues present here this morning, will not result in further re-
taliation. We have the courage to speak before you, acknowledging
that we have undergone 4 years of turmoil and consternation as a
result of performing the requirements of our jobs. The actions
waged against us were, indeed, an infringement of our civil rights
and an embarrassment to the Agency at large.

I want to acknowledge and thank Mr. Waite Stuhl, my legal
counsel, who is here with us today. My testimony is not intended
to diminish or tarnish the meaningful work that many Region 5
employees, supervisors, and managers engage in on a daily basis
to ensure that the air that we breathe, the water that we drink,
and the land in which we live is safe for us all. I have devoted my
career and efforts as a manager to the mission of the EPA. I will
note that I am the recipient of the Regional Administrator’s Award
for Excellence, which was presented by Susan Hedman in June
2010, for outstanding achievement in EEO through redesigning the
Region 5 Mentoring Program. I also received the national pres-
tigious Manager of the Year Award from the Federal Managers As-
sociation in 2010 as well.

Nevertheless, I will speak about the office bullying, mismanage-
ment, and retaliation that I was subjected to while serving as di-
rector of the Office of Civil Rights from September 12, 2010, to July
31, 2011. My life and professional career was disrupted to the point
that I had to file a formal discrimination complaint against the
Agency in September 2011. The complaint was based upon the
overt discrimination practices that were perpetrated against me
and my staff during that period.

On August 23, 2010, I was selected by Ms. Hedman and Mr.
Mathur to provide my leadership and assistance in restructuring
and redirecting Region 5’s OCR. As my personnel records indicated,
I was reassigned as the director of the Office of Civil Rights.

Mr. Mathur had been the second-in-line supervisor for the OCR
for several years. The office had been grossly mismanaged, and Mr.
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Mathur asked that I clean it up. He asked me what it would take
for me to consider the job. I remarked that it would take a GS—
15 for me to undertake the challenge. I explained to Mr. Mathur
that I was a person with a disabling condition and with docu-
mented reasonable accommodations. Both Mr. Mathur and Ms.
Hedman were eager for me to start the job, and they thanked me
for accepting it.

Although my effective date was September 2010, I began working
in August of 2010. I worked two jobs simultaneously. Mr. Ronald
Harris was the EEO officer and the highest-performing employee
in the OCR. We worked long, arduous hours developing overdue re-
ports, preparing strategic 2- and 3-year plans, and I rewrote exist-
ing manuals, prepared Special Emphasis events, while reorganizing
and restructuring each group.

The work was grueling. The office was understaffed and lacking
resources. I repeatedly informed Mr. Mathur of the staff shortages.
Mr. Mathur continued to give me assignments. Some were not re-
lated to OCR, like being made to prepare speeches for him and
Susan Hedman, which is very odd, especially since they had two
speechwriters dedicated to them.

The work was unrelenting, and with computer work and exten-
sive writing, I made Mr. Mathur aware that I had begun to experi-
ence serious pain in my neck, shoulders, and back.

In January 2011, Ms. Cynthia Colquitt, a former employee of
OCR, came to us on a detail. She did an excellent job. Ms. Colquitt
went on to receive the Region 5 Administrator’s Professional
Award.

They staged a show to support OCR, but did not take the time
to discuss the 2010 Regional Workforce Status and Analysis Re-
port, which illustrated the participation rate of general schedule
grades by race, ethnicity, and sex. It showed the full and part-time
trends which demonstrated and impacted the racial makeup of the
region as compared to EPA nationally and compared to the na-
tional civilian labor force.

Mr. Mathur and Ms. Hedman cancelled both meetings with the
EEO Office on three different occasions. When Mr. Mathur was
asked why we are postponing the meetings, he laughingly re-
sponded to Mr. Harris and I and said, “This meeting is cancelled
indefinitely,” and he walked away from us and closed the door.

It was apparent that these managers who set the tone for the re-
gion failed to embrace diversity and the principles of EEO in their
leadership roles. The chances of addressing upward mobility initia-
tives and advancement of qualified minorities to higher graded po-
sitions was a moot point with them.

[Prepared statement of Ms. Bohlen follows:]
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House Oversight Committee on Government Reform Testimony
Presented By Dr. Carolyn Bohlen

Introduction and Overview:

Good Morning, Committee Chairman Jason Chaffetz; Ranking Minority Member, Elijah
Cummings; and esteemed Congressional Committee Members.

| appreciate the invitation to speak before this illustrious committee to discuss my experiences
with regard to violations of the Title VI Civil Rights Act of 1964 (which prohibits employment
discrimination based upon race, color, religion, sex and national origin); the Americans with
Disabilities Act of 1990 (which prohibits discrimination based on disability); and section 501 of
the Rehabilitation Act of 1973 (which prohibits discrimination on the basis of disability in
programs conducted by federal agencies). Unfortunately, | was subjected to these violations at
the behest of the EPA Region 5 Administrator, Ms. Susan Hedman and her former Deputy
Administrator, Mr. Bharat Mathur; the two highest level managers in the Region.

In God | trust, that my testimony today, along with that of my colleagues (present here this
morning) will not result in further retaliatory measures. We have the courage to speak before
you, acknowledging that we have undergone four years of turmoil and consternation, as a
result of performing the requirements of our jobs. The actions waged against us, were indeed
an infringement of our civil rights and an embarrassment to the Agency at large. | want to
acknowledge and thank Mr. Waite Stuhl, my legal counsel, who is here with us today.

My testimony is not intended to diminish or tarnish the meaningful work that many Region 5
employees, supervisors and managers engage in, on a daily basis, to ensure that: the air that we
breathe; the water that we drink; and the land in which we live, is safe for us all.

| have devoted my career and efforts as a manager to the mission of the EPA. | will note that |
am the recipient of the Regional Administrator’s Award for Excellence, which was presented to
me by Susan Hedman on June 29, 2010, for outstanding achievement in Equal Employment
Opportunity (EEO) through re-designing the Region 5 Mentoring Program. | have also received
the national prestigious “Manager of the Year Award” from the Federal Managers Association,
in 2010, as well.

Nevertheless, | will speak about the office bullying, mismanagement and retaliation that | was
subjected to while serving to direct the Office of Civil Rights (OCR) from September 12, 2010 -~
July 31, 2011. My life and professional career were disrupted to the point that | had to file a
formal discrimination complaint against the Agency in September 2011. The complaint was
based upon the overt discriminatory practices that Mr. Bharat Mathur perpetrated against me
(and my staff) while under his supervision, during this period. My complaint was based upon
my sex as a female; my race as an African-American; my physical disability {as proven by
medical documentation and Agency sanction) and retaliation for engaging in a protected
activity regarding issues of sexual harassment in the workplace.

1
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Background:

On August 23, 2010, | was selected by Ms. Hedman and Mr. Mathur to provide my leadership
and assistance in restructuring and directing the Region 5, OCR. | was reassigned from a
nationally recognized area which | developed and supervised in the Superfund Division, since
1991. As my personnel records indicated, | was reassigned as the Director of Region 5's OCR.
Mr. Mathur, had been the 2™ line supervisor for the OCR for several years. That Office had
been grossly mismanagement and Mr. Mathur specified the need for me to “clean it up”. |
pointed out that if Mr. Mathur wanted the office to move forward, the problem performers
would have to be replaced with high performing employees. He stated that | would have to
work with them for now and in a few weeks, we would revisit the staffing issue.

After 16 years as a GS-14 and with a firm commitment to EEO, | accepted the OCR challenge,
after having the understanding with Mr. Mathur, that | was to obtain a GS-15 while in that
position. | explained to Mr. Mathur that | was a person with a disabling condition and with
documented agency reasonable accommodations, since 2000. He remarked that he had back
problem as well. Both he and Ms. Hedman were eager for me to start the job and thanked me
for accepting it.

The effective date for the start of the OCR job as OCR Director was September 12, 2010, but
due to the backlog of late reports and impending deadlines, Mr. Mathur started giving me
assignments in August 2010 (I worked two jobs simultaneously}. During the first Quarter of
fiscal year (FY} 2011, | worked along with Mr. Ronald Harris, EEO Officer for long arduous hours,
developing overdue papers; end of the year 2010 Minority Academic Institutions (MAI)}; and the
MD-715 reports. In addition, | was developing new MD-715 reports and preparing strategic
plans 2011 - 2013; re-writing existing manuals; preparing for Special Emphasis Program (SEP)
events while reorganizing and restructuring each of the SEP groups.

During the first months on the job the work was grueling. The OCR was clearly understaffed and
lacking resources. | had four employees (one on a detail) and two were out of the office for
extended periods {due to sick leave, personal issues, use or lose, and holidays etc.}. The bulk of
the OCR work, at all fevels, rested upon my shoulders and those of my EEO Officer, Ronald
Harris. L informed Mr. Mathur of the staffing needs routinely, during face to face meetings and
via weekly reports. | stated the need for additional resources and he repeatedly denied my
requests. On October 20, 2010, | presented Mr. Mathur with a “Proposed Staffing Chart” that |
had developed and used it as a visual aide to explain the urgent need for additional staffing.
Finally, | asked for him to approve someone for a detail in the OCR, even for a short time, but to
no avail.

Eventually, Mr. Mathur stated that | could post a full time GS-11 position; a GS-13 detail
position; and to solicit for an Administrative Program Assistant. He later went back on his word
and when asked for the reason for his decision, he vehemently stated “You are not getting any
more staff. So work with what you have!” Please note that there was no hiring freeze at this
time. Finally, | was allowed to post a GS-11 position.

2
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Since Mr. Harris was the only high performing employee in the OCR, he and |, routinely
dedicated 12 - 16 hour days, in efforts to resuscitate the failing office. 1 repeatedly asked Mr.
Mathur for more and better qualified staff and resources. He repeatedly denied my requests.
Yet, he continued to give me assignments, some related to the OCR and others, like writing
speeches for him to deliver at the Dr. Martin Luther King Day Ceremony and for Susan Hedman
to present at the Women's History Ceremony. Being made to prepare such speeches for them
was very odd especially since they had two speech writers dedicated to them. | completed all of
the tasks and restructured the office, but not without consequence. All of the arduous work
physically harmed me. The work in the OCR was unrelenting and with unending hours of
computer work and writing, | began to experience excessive pain in my neck, shoulders and
back. | informed Mr. Mathur.

In January, 2011, the rapid pace of the office continued and the SEP’s monthly and bi-monthly
events were upon us. | appreciated that Ms. Cynthia Colquitt, an OCR employee on detail
assignment to another Office, volunteered to assist the OCR from time to time. Thankfully, she
returned to the OCR in January 2011 and did an excellent job providing attention to her duties
as the EEO Assistant. In April 2011, Ms. Colquitt went on to receive the Region 5 Administrative
Professionals Award.

Sadly, on three different occasions, from October 28, 2010 to January 20, 2011, the two highest
tevel managers in the Region cancelled EEQ meetings with the OCR staff because they were not
interested in discussing EEO issues. These senior managers, staged a show of support publically
for the OCR, but did not take the time to discuss the 2010 Regional Workforce Status and
Analysis Report which iltustrated the participation rate for General Schedule (GS) grades by
race/ethnicity and sex. It also showed the full and part time employment trends, which
demonstrated and impacted the racial make-up of the Region, as compared to EPA nationally,
along with the national Civilian Labor Force.

On January 20, 2011, when Ms. Hedman canceled the third meeting with us, the ORC staff was
outside of her office with a PowerPoint presentation and workforce analysis in hand. i asked
Mr. Mathur when the meeting would be rescheduled. He laughingly responded to Mr. Harris
and { saying, “This meeting is canceled indefinitely” as he walked away from us and closed the
door. It was apparent that these managers, who set the tone for the Region, failed to embrace
diversity and the principles of EEO in their leadership roles. The chances of addressing upward
mobility initiatives and the advancement of qualified minorities to higher graded positions, was
a moot point with them. | was appalled! But, the writing on the wall was clear, that the Region
would not advance in these areas, under their leadership. While Mr. Mathur and Ms. Hedman
gave “lip service” to the notion of an effective and meaningful EEQ entity within the EPA’s
Region 5, their actions clearly demonstrated otherwise,

Sadly, in the past 28 years | have seen little in the way on minority advancement in the Region
past the GS-12 level. To my knowledge, there have only been three African-Americans to have
been promoted to the GS-15 level {outside of the Office of Regional Counsel) and even fewer of
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the other ethnic groups. And, because of Mr. Mathur’s antics, he did not keep his word with me
and 1 did not receive a GS-15.

Sexual Harassment Allegations:

On March 17, 2011, three ladies reported sexual harassment allegations to the EEO Officer, Mr.
Ronald Harris, regarding the Great Lakes National Program Office (GLNPO). 1 notified Mr.
Mathur, Mr. Ross Tuttle, Human Capital Officer and his Deputy Ms. Juanita Smaliwood of the
claims. [ visited Mr. Mathur’s office to learn that he had just left for vacation. The sexual
harassment complaint involved a female intern. An EPA scientist with many years of service,
was named as the alleged perpetrator.

After engaging in fact finding, Mr. Harris found that multiple female employees had been
involved and that such harassment by this scientist had been ongoing for the better part of a
decade. incredibly, the conduct was allowed to go on unabated with full knowledge of
management. Mr. Harris and | addressed the alleged sexual harassment complaint, along with
the Mr. Tuttle and the Office of Regional Counsel attorney, Ms. Debra Smith. Mr. Harris and |
developed a 12 page fact finding summary and e-mailed it to Mr. Mathur, Mr, Tuttle and to Ms.
Smith. The OCR asked for a meeting with Mr. Mathur to discuss the document.

When Mr. Mathur returned from vacation on April 4, 2011, he met with us and he was angry.
He yelled, cursed at us and stated continuously, “Why did you notify Headquarters?” Mr. Harris
stated that it is the OCR procedure to report to EPA Headquarters, when sexual harassment and
discrimination is reported to a Regional Office. Mr. Mathur reviewed each recommendation on
the document (and did not discuss the allegations provided}. He referred to the
recommendations as “bull expletive”.

| then reaffirmed a few of the recommendations and reiterated that all Regional personnel are
required to take Annual EEO Training. When 1 stated the need for Regional training on Sexual
Harassment, Mr. Mathur emphatically stated, “I don’t want 1200 people hearing that, “s... word
expletive.”

He stood up pounding on the table, leaning over his desk, pointed his finger in Mr. Harris’ face
and yelled, “This will not be the Ron and Carolyn show!” So, get somebody else to do the
training.” Ronald and | were both baffled and amazed at his offensive response. | felt
intimidated by his unnecessary outburst.

Retaliation:

April 19, 2011, was my last one on one meeting with Mr. Mathur. | appraised him of my
medical issues and my need to attend physical therapy. After having had a few medical tests
and visits with my doctor, coupled with the excessive work in the office {with most week-ends
working at home in the bed due to back pain), my doctor removed me from the workplace.
Again, | asked Mr. Mathur for additional assistance and once again he said no!

4
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| asked Mr. Mathur if { could work Medical Flexiplace in order to complete some of my portable
assignments and on May 4, 2011, he denied my request and told me that he wanted me to use
my personal leave. He refused to justify his reason for denying me this workplace benefit and
privilege. However, | am aware that he had previously allowed a white male supervisor to work
from home after suffering an injury.

I continued to keep Mr. Mathur apprised of my condition and of my doctor’s visits while on sick
leave. On May 31, 2011, Mr. Mathur forwarded an e-mail that | had sent to him, containing my
medical information to Mr. Tuttle, Ms. Vasquez and others {without my consent). My medical
privacy was invaded because these individuals did not have “a right to know.” This fact is
verified in affidavits given by Mr. Mathur, Mr. Tuttle and Ms. Vasquez.

In June 2011, | formally requested Episodic Flexiplace also and he denied my request. Mr.
Mathur denied granting me the employee benefits and privileges and | was eligible to for both
programs. He purposely told me that he wanted me to use my own sick leave.

| was harassed by Mr. Mathur’s calling me at home while on sick leave and instructing others to
do so as well, which resulted in over 90 calls during my illness. He did not provide me with an
award for my accomplishments while in the OCR nor did he adequately recognize the
accomplishments of Mr. Harris or Ms. Colquitt. Despite the numerous communications that he
made with me during my illness, he did not confer with me on the issue of awards.

On July 7, 2011, | submitted a Leave Bank Application to Mr. Mathur, On July 8, 2011, he called
me at home while | was still on sick leave, to inform me that, “ since my back injury was worse
than his, that he, Susan Hedman, and Rick Karl (the Superfund Director) had decided to move
me back to Superfund.” He provided no further explanation for his actions and referred me to
Mr. Karl for an explanation.

As the Local Reasonable Accommodations Coordinator, Mr. Harris made an appointment to
meet with Mr. Mathur to discuss my accommodations and his role according to the National
Reasonable Accommodation Program {NRAP). Mr. Harris showed Mr. Mathur my request and
the NRAP forms, he stated to Mr. Harris, “with all of these medical issues, | am sending Carolyn
back to Superfund and | will let Doug Ballotti, Superfund Deputy Division to deal with this!”

Mr. Harris visited Mr. Ballotti, as instructed by Mr. Mathur, And on July 27, 2015, I sent an e-
mail to him for answers to five questions, which related to his decision to reassign me. On
August 4, 2011, he responded to my e-mail message and answered only one question. He
reason changed and he stated that, “since stress caused my physical problems he decided to
remove me.” He deferred me to Mr. Ballotti to the other four question. But in the end, Mr.
Ballotti could not provide me with that information. Mr. Mathur's decision to remove me from
the OCR was not based on any medical information or recommendation from my doctors.

It is disturbing to know that same regional managers, who had assigned me to the OCR,
Director’s position, discriminated against me.
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In addition, using sleight-of-hand to after-the-fact measures to change my permanent
reassignment to the OCR to a “detail” in order to terminate my OCR work. And, then to
ultimately, remove me from that office and punitively place me in a position, back in my former
division, with “unclassified duties” and no supervisory responsibilities. The actions to which |
was subjected, were indeed “adverse” actions and retaliatory to me for addressing and bringing
to light an absolutely outrageous, longstanding pattern of sexual harassment in EPA’s Region 5.

i served as director of the OCR from September 12, 2010 — July 31, 2011. | was removed from
my position while still on sick leave. | was also removed from supervision and reassigned to
unclassified duties in my previous Division. When | accepted the reassignment as OCR Director,
t had been a manager in Superfund with an office and supervisory responsibility. | supervised a
staff of 17 employees and contractors. When Mr. Mathur removed from the OCR, | was placed
back in Superfund to work in a cubicle with no staff or supervisory responsibilities. Bear in
mind that the year before, | received 5 awards and was named, as 've said, Federal Manager of
the Year by the Federal Manager’s Association.

| believe Mr. Mathur violated personnel regulations by ordering the back-dating and changing
of my 2010 official personnel records from a permanent reassignment to the OCR Director’s
position to a detail assignment.

intimidation and office bullying were major factors that | experienced while directing the
Regional OCR. While 1 did not suffer a reduction in grade or salary in connection with my
movement back to Superfund, it was done in such a manner as to be considered “adverse.”
While | was away on sick leave, my materials and personal property were boxed and shipped to
my new cubicle in Superfund. Asiexpressed in my investigative affidavit, many of those things
were damaged or were missing.

Because of my disability and for doing my job, | was tossed aside and treated like “damaged
goods.” After 25 years as a dynamic supervisor and manager, | was devastated that 1 had no
supervisory duties anymore; which is something that the Committee may appreciate as not
only prestigious, but also beneficial to one’s career.

I submit, and expect that a reasonable person would find, that my displacement into this
position was degrading and humiliating and amounted to a significant negative alteration of my
work environment. |suffered a qualitative change in the terms and conditions of my
employment.

To add insult to my misery, as my supervisor for 10 months out of the year, Mr. Mathur did not
meet with me at the end of the year to conduct my evaluation, as required by the Performance
Appraisal and Recognition System. He asked someone else to provide me with a “Fully
Successful rating Interim rating Sheet for my work in the OCR. Once again, | was retaliated
against, because my work in the OCR was outstanding and certainly commensurate to my
ratings of Outstanding and/or Exceed Expectations that | have received for the past 27 years.

6



26

I might add, that Mr. Mathur received an award as a result of the work that my staff and 1 did in
the OCR, as did Ms. Vasquez. They also used my “Proposed OCR Reorganization Structure” to
gear up five more positions for Ms. Vasquez to reap the benefits of my work. The proposed
staffing model that Mr. Mathur refused to grant to me, he allowed Ms. Vasquez. He did not
amply reward Mr. Harris or Ms. Colquitt for the outstanding services that they performed in the
OCR.

In addition, one of my OCR staff persons wrote a nomination for me for “Federal Supervisor of
the Year in 2011.” | asked her not to submit it for fear of retaliation to her.

Conclusion:

In conclusion, | express my disappointment with the Agency and the above mentioned Region 5
senior managers. They failed to keep their word on many occasions and failed to support the
OCR Region 5. These senior managers staged a show of support for the OCR, yet impeded the
overall progress of the Office by repeatedly canceling meetings that related to workforce
status, analysis and trends which impacted the racial and ethnic make up of the region as
compared to national EPA and civilian labor force. Ms. Hedman and Mr. Mathur repeatedly
failed to address upward mobility initiatives, higher graded positions for people of color and
other notable achievements that the OCR accomplished. Especially, because the OCR has a
direct impact over the Regions awareness of workforce analysis and development.

It is deplorable, that out of a work force of approximately 1,230 employees in Region 5, there
are so few qualified women and people of color afforded the opportunity to advance to higher
level positions. It is through strong unbiased senior leadership, that such issues which plague
the Regional workforce, can and will be addressed.

As a result of our performing the duties of our jobs, Mr. Harris, Mr. Tuttle and | were taken to
task. Attorney, Debra Smith, later served as the Agency’s attorney defending my discrimination
charges once they were before the EEOC. And, to my knowledge, the supervisor in GLNPO,
who received the sexual harassment allegations, remains unfettered.

As | stated above, | accepted and successfully completed the challenges that these senior
administrators asked of me and fulfilled my duties of refurbishing the failing OCR. | dedicated
several months of my time, efforts, talents and skilis to rectify that situation and to build a
thriving well trained OCR. However, to my dismay, | became a victim of the very same
dysfunctional system that | was to eradicate. And, all at the hands of the two highest ranking
Region 5 managers.
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Chairman CHAFFETZ. Dr. Bohlen, thank you. We have your full
written statement, and we want to get to the questions.

Ms. BOHLEN. Okay.

Chairman CHAFFETZ. We are going to run short on that. So we
are going to elect to err on the side of having more times for ques-
tions.

Mr. Tuttle, you are now recognized for 5 minutes. And remem-
ber, you can summarize this. We have got the full written state-
ment.

Mr. Tuttle is now recognized for 5 minutes.

STATEMENT OF ROSS TUTTLE

Mr. TUTTLE. Good morning, Chairman Chaffetz, Ranking Mem-
ber Cummings, distinguished members of the committee. Thank
you for this opportunity to come and address you today.

My name is Ross Tuttle. Since January of 2014, I have been em-
ployed as senior advisor to the assistant regional administrator in
EPA Region 6, Dallas, Texas. Prior to this reassignment, from Sep-
tember of 2009 to January of 2014, I was employed as the human
capital officer at EPA Region 5 in Chicago.

I appreciate this opportunity to testify in front of you today, and
I do so with a significant amount of trepidation, despite my belief
that it is the right and proper thing to do. I can concur in what
my colleagues have said with regard to the sexual harassment that
took place of the interns. I investigated that case, as well, from the
administrative side in human resources and found in my investiga-
tion that that went back with that perpetrator. And I stopped my
investigation and stopped taking statements at the year 2000, and
this was in 2011 that this was brought to my attention. So I can
concur in that.

When I got stonewalled after the perpetrator was allowed to re-
tire, and I decided I was going to pursue action against members
of management that had concealed this for so many years, to use
a phrase, EPA management circled the wagons and stonewalled
me, and I was not able to pursue that at all. And I believe firmly
that that did a significant amount of damage to my reputation in
Region 5.

There were other incidents that I had to deal with in Region 5
that are included in my statement that I shared with the com-
mittee on other actions where I was not well received and was, in
fact, treated with less than a cordial amount of professional respect
for what I was doing. And that led me in April of 2013 to file a
complaint against my division director at the time, Cheryl Newton,
who was the assistant regional administrator in Region 5 in Chi-
cago. That was settled, but then I was reassigned to Region 6 in
Dallas, Texas, and the retaliation continued in Region 6 in Dallas.

My position as the senior advisor to the assistant regional ad-
ministrator should be one of significance in that I am providing
guidance and advice to the ARA in his job. From a human capital
standpoint, I am responsible for providing him advice on differing
issues that are important to him so that he knows what actions to
pursue.

In actuality, in the time that I've been in Dallas, I've had only
two assignments that would be considered respectful of my exper-
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tise and my grade. One of those was to coordinate the early buyout
program for Region 6 that was initiated in November of 2013.
Based on the way that should work, that would have been a signifi-
cant project. In actuality, the only thing I ended up doing there
was coordinating applications, a list of applications that came in
from people that were eligible, and I did the final wrap-up report
that is provided to the Office of Personnel Management.

The other assignment that should have been significant as a fol-
low on to the early buyout was a reorganization and restructuring
of Region 6. And, again, the way that should have worked, that
would have been a significant undertaking. I was assigned initially
to chair a regional reorganization work group that was supposed to
evaluate options and bring recommendations to senior manage-
ment.

In actuality, the only thing I did there was sit on a work group
as a panel member along with two of my colleagues from human
resources who were not allowed to participate in those meetings.
Management did what they wanted to do with those. And I ulti-
mately ended up only looking over packages, the packages that
were put together to submit to our headquarters. I just looked
them over to make sure that the right forms were there and the
signatures were there.

Since that is been completed in early April of this year, I've had
no meaningful assignments at all. And as in my statement, I've
told you how my ARA approached my midyear evaluation and what
my plans are. Because I signed a modification agreement to protect
myself and not have me go back to Region 5, to that environment
I was in, that now essentially compels me to retire in December of
this year, an action that was unpalatable then, as now.

Thank you for the opportunity.

[Prepared statement of Mr. Tuttle follows:]
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The House Committee on Oversight and Government Reform
114" Congress
Witness Statement

Witness: Ross Tuttle, Senior Advisor to the Assistant Regional Administrator, U. S. EPA
Region 6, Dallas, Texas and former Human Capital Officer, U. S. EPA Region 5, Chicago,
IL.

Date: 29 July 2015

Introduction and Background

Good morning Chairman Chaffetz; Ranking Member (Congressman) Cummings; and
distinguished members of the committee. My name is Ross Tuttle. Since January of
2014, I have been employed as Senior Advisor to the Assistant Regional Administrator
in EPA Region 6, Dallas, TX. Prior to this reassignment, from September of 2009 to
January of 2014, I was employed as the Human Capital Officer (Supervisory Human
Resources Management Specialist) at EPA Region 5 in Chicago, IL. I appreciate the
opportunity that has been extended to me to submit a statement for the record with
regard to mismanagement, sexual harassment, discrimination, and retaliation, directed
at myself and others, that took place in the Region 5, Chicago office by several senior
EPA managers within various divisions in the region and that has foliowed me to Region
6 in Dallas. I do so today with a significant amount of trepidation despite my belief that
it is the right and proper action to take.

Mr. Chairman, I respectfully request the committee’s indulgence and ask, prior to my
testimony, that my Agency Administrator, Ms. Gina McCarthy, go on the record and
state there will be no retaliation against me or any of the regional employees who
submitted documents for this hearing, including those of us that are appearing before
you today.

I watched the EPA hearings titled “EPA Mismanagement,” streamed on April 30, 2015
before this same committee. To say the least, it is disheartening and demoralizing to
know, with certainty, that the situations that I was involved in, and privy to, in my
former position as the Human Capital Officer were not only very similar to what I have
experienced, but indeed seem endemic to the Agency. These situations included (but
are not limited to) the following: (1) sexual harassment, (2) the length and scope of the
harassment, and (3) the ongoing and protracted cover ups about these blatant and
intentional discriminatory activities by management officials. After viewing the April
30th Committee proceedings, I am even more appreciative of this opportunity despite
my fear and belief that there is even more retaliation to come after sharing my
experiences with this Committee.

It is my understanding that these issues, and others, have been the subject of this
committee and members of Congress for several years prior and subsequent to my
hiring by the EPA in the Fall of 2009. If only 50 percent of what I have learned is true,
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then what I have been subjected to would seem to have continued unabated for a
significant period of time. It would further seem that very little has changed within the
EPA management culture over this same period of time. Based on my own leadership
experiences spanning some 35 years, [ attribute this lack of change to a direct and
corresponding lack of accountability. Accountability seems to be something that our
"leadership"” says they expect, but seem 1o rarely do themselves. To use my own
words, management (at least in the two regions that I have been a part of),
management does what it wants, when it wants, the way it wants, to whom it wants
heedless of policies, regulations, laws, etc. To expect any change to the Agency culture
given this attitude is absolute folly. The prevailing attitude seems to be “going-along-to-
get-along” over personal and professional accountability. In Regions 5and 6, this
thought/action process supported resistance and animosity to change because anyone
(including myself and my colleagues) who advocated doing business the right way were
viewed as oppositional and not being a "team player”. Management’s reaction to us
was reflected in evaluations, annual performance awards, developmental and
promotional opportunities, and our general treatment as "persona non grata” and
attendant marginalization. We were made out to be "renegades” and "outliers".

Discussion 1: Sexual Harassment in the Great Lakes National Program Office
(this is also Discussion 4 supporting what happened to me)

As evidence of what I am saying here, and before I get to my own situations, I would
bring to your attention two of my former colleagues in Region 5, Mr. Ronald Harris
(former Region 5 EEQ Specialist) and Dr. Carolyn Bohlen (experienced manager (FMA
Manager of the Year in 2010) and Acting Director of the Region 5 Office of Civil Rights).
When these two esteemed colleagues had followed Agency protocol and reported
allegations of sexual harassment activity towards female interns in the Great Lakes
National Program Office to the EPA Washington Headquarters office, they were
subjected (both jeintly and severally) to office bullying and retaliation by Mr. Bharat
Mathur (Deputy Regional Administrator) and were removed from their positions in the
Office of Civil Rights.

As the Deputy Regional Administrator for Region 5 and a senior executive, Mr. Mathur
had a legal obligation to prevent discriminatory activity. Not only did he continually fail
to uphold his professional obligations in this regard, his lack of leadership was rewarded
with a Presidential Rank Award and the accompanying performance bonus of
approximately $35,900 approved by EPA Washington Headquarters to further
supplement his $179,000 annual salary. The recommendation for this award given to
Mr. Mathur was made by the Regional Administrator, Dr. Susan Hedman, and
sanctioned by senior management within EPA Headquarters. Other Region 5 senior
managers who were also named participants in these discriminatory cover-ups and
retaliatory activities received awards approved by both Regional Administrator Hedman
and Deputy Regional Administrator Mathur. In my humble opinion, these monetary
awards should have to be repaid to the government so that a strong message will be
sent that discrimination and retaliation will not be tolerated or rewarded and that
personal and professional accountability is viewed in @ much stronger light and context.

2



31

Although I believe that EPA has a process for dealing with discrimination, retaliation,
and reprisals there is a demonstrated unwillingness to effectively deal with supervisors
and managers who retaliate or discriminate and an affirmative tolerance for those
subordinate supervisors who do engage in these behaviors.

This Committee can send another strong message that the word "Accountability”
applies to these management officials too. I believe that this is the level of reform that
the American People expect from their Government and from this Committee which has
the power and latitude to address these matters and implement improvements when
agency management fails to do so. This record will also reflect how agency senior
management officials failed on numerous occasions to follow our own processes,
procedures, statutory authorities, ethics, and EEQC Guidance within the EEO Process for
addressing sexual harassment and retaliation.

These failures came from those same officials who were entrusted with the utmost
responsibility to prevent discrimination. Unfortunately, the employees, and people most
affected by these failures, were young female interns; new to EPA, and female
employees in the Region's Great Lakes National Program Office in addition to myself
and my colleagues here today.

On Thursday afternoon, 17 March 2011, T was made aware of a sexual harassment
complaint in the Great Lakes National Program Office (GLNPQO). After speaking with
two female employees and the female intern that was the subject of the unwanted
behaviors, I began a fact finding inquiry into the allegations of Sexual Harassment and
Hostile Working Environment complaint brought to my attention by three white females
in the EPA Region 5 Great Lakes National Program Office (GLNPO) in the Monitoring
Indicators & Reporting Branch (MIRB) brought against a white male employee that had
"agreed" to work with them during their internship with EPA Region 5.

From the conversation that I had with the intern who was being harassed, I obtained
the names of more than a dozen other female interns that had worked in this same
organization going back to the year 2000. I obtained email addresses for each of them
and sent them an email asking if they would be willing to provide me a written
statement of what had happened to them and how it had been dealt with. Most
responded in the affirmative and sent me their statements (I shared these statements
with both Dr. Carolyn Bohlen and Ron Harris in the Office of Civil Rights) as well as
David Cowgill and Wendy Carney who are mentioned in the ensuing paragraph). From
their statements, I learned that not only had this employee been systematically sexually
harassing female interns (going back to at least the year 2000), but an email I received
from a current employee and male colleague of the perpetrator stated that the
perpetrator had been "disciplined" by his university for this same kind of behavior
during his Ph.D. program. Most of the statements I received not only spoke about the
behaviors of the alleged harasser, but also stated that the intern had contacted the
Branch Chief in MIRB (a GS-15 manager (with well over 30 years of federal service) and
that nothing had been done by management to address the harassment. One former
intern stated that because of this she changed her mind about not only working for EPA
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but also for working in the federal sector at all and even went so far as to obtain
employment in an unrelated profession.

After 1 had obtained the written statements, I contacted David Cowgill, the Acting
GLNPO Division Director (a Branch Chief in another part of GLNPO) and Ms. Wendy
Carney, his Deputy (new to the Division and NOT a part of the complaint) and stated
that I needed to meet with them. When we met later that day in my office, I informed
them of what I had found out, told them I had obtained statements from current as
well as former female interns and employees stating they had been sexually harassed.
I went on to say that I was going to recommend that the perpetrator be processed for
removal from federal service (as an administrative as opposed to a criminal action) and
that after I had finished with this action, I was going to pursue disciplinary actions for
the management officials that were knowledgeable about the ongoing harassment by
the perpetrator, but had done nothing to stop it or report it to senior leadership. Even
after finding out about the numerous harassment victims, the direct reporting manager
continued to feed the harasser a steady diet of young women. I found this to be
particularly reprehensible considering that one of the management officials in GLNPO
that knew of this situation was a woman who had stood by and let other young
professional women become victims of this employee for more than 10 years prior to
her retirement in December 2010.

Further, I discovered during the fact-finding that the sexual harassment endured by the
interns included allegations of unwanted rubbing, touching on their backs, legs, arms,
and shoulders. It further included uninvited sexual advances from attempts at kissing
them and referring to them as “sexy, sweetheart, sweetie, and darling.” This whole
sordid affair is made more egregious considering that once the report was provided to
the two most senior managers in the region, neither one of them took any steps to
discipline the management officials who enabled the harassers.

When I informed my Division Director (who was the Assistant Regional Administrator
for Resources Management) about the situation and what I was planning to do, his
reaction was significantly less than supporting. after my staff and I had met with Mr.
Mathur on 3 separate occasions (along with Dr. Bohlen and Mr. Harris) to discuss the
facts, circumstances, and recommendations for the harassment, my office was largely
excluded from the administrative processing of the perpetrator. The perpetrator's
attorney negotiated with Mr. Mathur to let the perpetrator retire (as he had sufficient
service for regular retirement) which we strongly opposed due to the nature of his
conduct. (Note: Our goal was not to keep him from retirement; we could not prevent
that in an administrative action; but we knew it would take him longer to get his
retirement if he was removed.

Essentially, this employee got a "free pass" to retire after years of this behavior.)
Subsequent to the "retirement” of this employee, I met with a labor attorney in the
Office of Regional Counsel to begin disciplinary proceedings on the management
officials that had condoned and tolerated this behavior. At this point, senior
management must have come together and decided that this was not going to happen
and I was stonewalled and stymied in my attempts to hold management responsible.
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To date, NO ACTION has been taken against either of the two remaining managers who
knew about the harassment and did nothing to stop it, one of which was the manager
of the perpetrator.

Discussion 2: Reassignment of Ronald Harris and Carolyn Bohlen

In the middle of May 2011, due to his investigative involvement in the GLNPO Sexual
Harassment Scandal from the Office of Civil Rights side of the Region and within some
3 months of reaching out to our HQ in Washington, DC seeking advice and disclosing
this information to a senior management official in HQ, Mr. Harris was reassigned and
constructively demoted from his position as the Regional EEO Officer to a position in the
Employee Services Branch in Resources Management Division (RMD). This action was
taken by Mr. Mathur based on a meeting that I was asked to attend along with my
Asscciate Director, Cynthia Colantoni. Mr. Mathur did not speak to me (as the HCO) or
ask my opinion on anything; he directed his conversation to Ms. Colantoni. He stated
that he did not "like the way that Ron Harris was handling things" and that Mr. Mathur
felt that Mr. Harris had been "too cozy with the Union"”, so he wanted to reassign him
and asked Ms. Colantoni what her recommendation was. Ms. Colantoni suggested that
he could be reassigned to RMD to handle Reasonable Accommodation (he was already
the Local Reasonable Accommodation Coordinator) and help with facilities management
issues. Thus, on 31 May 2011, Mr. Harris was notified by Mr. Mathur with Karen
Vasquez (newly appointed acting Director of the Office of Civil Rights) present that he
was being removed from his position of record and reassigned to "Unclassified Duties”
in the Employees Services Branch, Health & Safety Office. I firmly believe that this
change was punitive; essentially stripping him of 75% of his official duties and banished
him from the 19" floor to the 121 floor,

I am certain that this action caused him personal and professional embarrassment and
humiliation. Karen Vasquez, who had been assigned as the Acting Director of the Office
of Civil Rights after the removal of Dr. Bohlen (also by Mr. Mathur)(while on Medical
leave for conditions exacerbated by working many long hours to fix the Office of Civil
Rights after the firing of the previous Director in early 2010) had NO previous EEOQ
experience and was uniguely unqualified for that position. She conspired with Cyndy
Colantoni and others to remove Mr. Harris' access to access to databases, statements,
e-mails, notes, and updated statuses of EEO complaints filed while he was on annual
leave following his involuntary reassignment.

Her lack of relevant experience and competence in Civil Rights notwithstanding, Karen
Vasquez, would also receive a significant cash award approved by the Regional
Administrator (Hedman) and the Deputy Regional Administrator (Mathur) despite the
fact that the EEOC found her to be a discriminating management official in another
EEO complaint indirectly related to this issue. The actions of these seniors managers
has led to additional erosion of the Region 5 OCR office, an office they see as
unnecessary and unwanted, in essence a "thorn in their side”.
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**What follows is an indication of the retaliation that I have been subjected
to for doing my job.**

Discussion 3: Recruitment Irreqularity (EEQ Violation) in Superfund Program
In the Spring of 2010, Mr. Harris brought to my attention a recruitment violation (EEO)
in Region 5 Superfund Division. The Division was recruiting a Community Involvement
Coordinator (CIC) to work with the Hispanic communities in West Chicago. The
solicitation was put on USAJobs, a list of eligibles was prepared from the responses to
the advertisement, and an experienced cross-divisional interview panel from Superfund
reviewed the resumes and prepared a list of candidates for interview. Based on the
interviews, the panel selected the best qualified person which was an older Hispanic
man that had extensive community outreach experience in the private sector. The
pane! certified their choice to the hiring manager (Jeff Kelly who is currently the
Director of the Office of External Affairs). Mr. Kelly overrode the panel's
recommendation and instead chose to hire a young white female whose only
qualification seemed to be that she had taken Spanish in college. My reaction was that
his action had placed the Region in a precarious position that I felt could not be
defended if other candidates were to file a discrimination complaint.

I immediately informed my Division Director (who was also the Assistant regional
Administrator for Resources Management). 1 briefed him on the problem and the
potential impact. I then called the Cincinnati Shared Services Center and spoke with
the HR Specialist that was responsible for the pending action. I asked if she had
extended an employment offer to this young woman yet. The specialist stated that she
had done so two (2) weeks prior, it had been accepted, and that the prospective
employee was in transit to Chicago from South Carolina. The specialist asked if there
was a problem. I replied that there was as this was not the person deemed best
qualified by the panel. (Note: The HR Specialist was not aware of this issue at any
time prior to speaking with me). Subsequent to this discussion, 1 called and e-mailed
the selecting official (Kelly) and stated that he had put the Region in a bad position and
that I hoped he had room to hire 2 CIC's since he should have hired the "Best
Qualified". He never responded to my email or voicemail, but Superfund did come up
with another position to hire the man deemed "Best Qualified”.

Evidently, there was some kind of discussion between the Superfund Division Director
and my Division Director about my intercession as my DD was very terse in dealing with
me for about 2 weeks following this action.

Discussion 4: Sexual Harassment in the Great Lakes National Program
Office(from my perspective as the Human Capital Officer)

On Thursday afternoon, 17 March 2011, I was made aware of a sexual harassment
complaint in the Great Lakes National Program Office (GLNPO). After speaking with
two female employees and the female intern that was the subject of the unwanted
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behaviors, I began a fact finding inquiry into the allegations of Sexual Harassment and
Hostile Working Environment complaint brought to my attention by three white females
in the EPA Region 5 Great Lakes National Program Office (GLNPO) in the Monitoring
Indicators & Reporting Branch (MIRB) brought against a white male employee that had
"agreed" to work with them during their internship with EPA Region 5.

From the conversation that I had with the intern who was being harassed, I obtained
the names of more than a dozen other female interns that had worked in this same
organization going back to the year 2000. I obtained email addresses for each of them
and sent them an email asking if they would be willing to provide me a written
statement of what had happened to them and how it had been dealt with. Most
responded in the affirmative and sent me their statements (I shared these statements
with both Dr. Carolyn Bohlen and Ron Harris in the Office of Civil Rights) as well as
David Cowgill and Wendy Carney who are mentioned in the ensuing paragraph). From
their statements, I learned that not only had this employee been systematically sexuaily
harassing female interns (going back to at least the year 2000), but an email I received
from a current employee and male colleague of the perpetrator stated that the
perpetrator had been "disciplined” by his university for this same kind of behavior
during his Ph.D. program. Most of the statements I received not only spoke about the
behaviors of the alleged harasser, but also stated that the intern had contacted the
Branch Chief in MIRB (a GS-15 manager (with well over 30 years of federal service) and
that nothing had been done by management to address the harassment. One former
intern stated that because of this she changed her mind about not only working for EPA
but also for working in the federal sector at all and even went so far as to obtain ’
employment in an unrelated profession.

After I had obtained the written statements, I contacted David Cowgill, the Acting
GLNPOQ Division Director (a Branch Chief in another part of GLNPO) and Ms. Wendy
Carney, his Deputy (new to the Division and NOT a part of the complaint) and stated
that I needed to meet with them. When we met later that day in my office, I informed
them of what I had found out, told them I had obtained statements from current as
well as former female interns and employees stating they had been sexually harassed.
I went on to say that I was going to recommend that the perpetrator be processed for
removal from federal service (as an administrative as opposed to a criminal action) and
that after I had finished with this action, I was going to pursue disciplinary actions for
the management officials that were knowledgeable about the ongoing harassment by
the perpetrator, but had done nothing to stop it or report it to senior leadership. Even
after finding out about the numerous harassment victims, the direct reporting manager
continued to feed the harasser a steady diet of young women, I found this to be
particularly reprehensible considering that one of the management officials in GLNPO
that knew of this situation was a woman who had stood by and let other young
professional women become victims of this employee for more than 10 years prior to
her retirement in December 2010.

Further, I discovered during the fact-finding that the sexual harassment endured by the
interns included allegations of unwanted rubbing, touching on their backs, legs, arms,
and shoulders, It further included uninvited sexual advances from attempts at kissing
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them and referring to them as "sexy, sweetheart, sweetie, and darling.” This whole
sordid affair is made more egregious considering that once the report was provided to
the two most senior managers in the region, neither one of them took any steps to
discipline the management officials who enabled the harassers.

When I informed my Division Director (who was the Assistant Regional Administrator
for Resources Management) about the situation and what I was planning to do, his
reaction was significantly less than supporting. after my staff and 1 had met with Mr.
Mathur on 3 separate occasions (along with Dr. Bohlen and Mr, Harris) to discuss the
facts, circumstances, and recommendations for the harassment, my office was largely
excluded from the administrative processing of the perpetrator. The perpetrator's
attorney negotiated with Mr. Mathur to let the perpetrator retire {(as he had sufficient
service for regular retirement) which we strongly opposed due to the nature of his
conduct. {Note: Qur goal was not to keep him from retirement; we could not prevent
that in an administrative action; but we knew it would take him longer to get his
retirement if he was removed.

Essentially, this employee got a "free pass" to retire after years of this behavior.)
Subsequent to the "retirement” of this employee, I met with a labor attorney in the
Office of Regional Counsel to begin disciplinary proceedings on the management
officials that had condoned and tolerated this behavior. At this point, senior
management must have come together and decided that this was not going to happen
and I was stonewalled and stymied in my attempts to hold management responsible.
To date, NO ACTION has been taken against either of the two remaining managers who
knew about the harassment and did nothing to stop it, one of which was the manager
of the perpetrator.

However, following this issue and because I would not knuckle under to the "get along,
go along” management "good old boy" system, I started getting systematically by-
passed by Walt Kovalick (my Division Director/ARA) as well as senior leadership on any
further inclusion on issues that I should rightly have been a part of as the HCO. 1 was
not included in meetings, discussions, or asked for my advice or recommendations on
any matters of significance including the reorganization in the Office of the Regional
Administrator in late 2001 to mid-2012. When I was contacted by HQ Office of Civil
Rights on an EEO complaint filed on the Regional Acting Director of Civil Rights (Ms.
Karen Vasquez) and contacted her to demand documents requested by HQ, she
contacted my Division Director and I was directed by him to "stand down”. When 1
explained to him that I am required to assist in any investigation, he again told me to
"stand down". I informed him at that time that he had directed me to violate the law
by so doing. My response seemed to make him angry and he said that I was being
borderline insubordinate (words to that effect). This same situation recurred in late
summer of 2012 when I was again contacted by a HQ EEO Investigator and told that
she needed documents. I drafted another email to Karen Vasquez, but this time, I
decided to clear it with my new Division Director, Cheryl Newton. Cheryl responded
that she did not like the tone of my email and thought I was being too formal. When I
explained to her the reason for my formality, she got angry and told me to "stand
down" just like her predecessor. 1 contacted the investigator by phone and email and
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told her what I had been directed to do. She said that she was "appalled” by the
direction 1 had been given, but responded to me and stated she would contact Vasquez
directly. (Note: The Region lost this EEO case and was compelled to hire another GS-
13 EEO Manager as a result and still nothing was done to Vasquez for what her actions
had caused the Region and the Agency)

Discussion 5: The Reorganization in the Office of the Regional Administrator

(ORA)
In late 2011/early 2012, the Human Capital Office was approached by Elissa Speizman,

(Senior Policy Advisor to the Regional Administrator) for recommendations on a
regrganization that they wanted to do. As part of the Agency's efforts to centralize web
content and appearance, she had received approval from Susan Hedman (Regional
Administrator) to create an "Office of External Communication” which would contain the
existing Office of Public Affairs (OPA) and would also create a new Office of Web
Communication (to standardize web content and appearance). I assigned this project
to Mr. Gil Colston, Section Chief for Labor and Employee Relations. He brought our
Position Manager with him to meet with Elissa to begin determining how best to help
them with this effort. After several meetings with Elissa over a period of three weeks,
we were clear that what she wanted to do was just create this new organization
without getting approval from HQ and to hand pick the employees that she wanted to
have in the new section. When we tried to explain that she could not do it that way,
she got upset and told Mr. Colston that I said it could be done that way. When Mr.
Colston called me to the meeting and she was asked to repeat what she said, she got
visibly upset and stormed out of the room. Subsequent to those meetings, she tried to
bypass my office and send recruitment actions directly to the Shared Services Center
(55C). When the SSC noted that the actions did not have Human Capital approval on
them, they returned them to Elissa who was even more furious than before. Unknown
to me and my staff, she then "conspired" with Cyndy Colantoni (my Associate Director)
and Ms. Nancy Ciccarello, Operations Branch Chief at the Cincy SSC, to create "details
so that Elissa could get who she wanted and thus disenfranchising every other regional
employee who had been doing web work from having an opportunity to participate and
perhaps get promoted.

After the details were put into place, Elissa began preparing the reguired reorganization
package for submission to EPA HQ. This was done with no input or consultation with
the Human Capital Branch and none of us (including me) knew this was in the works, I
did not know what was being done until about May of 2012. When I went to a Human
Capital Branch meeting with my ARA (Cheryl Newton and the Associate Director, Cyndy
Colantoni on a Wednesday afternoon, Cyndy handed me a package as I walked into
Cheryl's office. She told me to get it to HQ. 1 looked at the cover page and saw that it
was a reorganization package for the Office of the Regional Administrator. I handed it
directly to Mr. Colston and directed him to make sure it got to "where it needed to go".
A few days later, I got a call from the reorganization section of HQ. The Acting Section
Chief, Veronica Smith, told me that she had just received the package and it did not
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contain my signature (as the HCQ). She asked why and I said that I had not looked at it
because we (Human Capital Office) was not included or consulted about the content. 1
asked her to send me an electronic copy which she did. On review, I immediately
notice clear evidence of pre-selection in the proposed new section. This constituted an
illegal action in and of itself. Further review of the proposal showed that other
employees in the region were not taken into consideration when discussing impact on
promotion and career development. For those reasons, I called Veronica and said that,
in my opinion, the proposal was illegal and I would not sign it. I stated that my
signature as the HCO constitutes an approval of the proposal and I did not approve.

She reviewed the package again and concurred with my assessment. She stated that
processing would be terminated and the package would be returned and she was going
to send me an email to that effect. 1 asked her to include Cheryl Newton, Cyndy
Colantoni, Elissa, Mr, Mathur (DRA), Susan Hedman (RA) and Regional Counsel on the
email, which she did. When Cheryl got the email she was furious. She sent a response
to HQ stating that they (HQ) were not going to hold up the processing. She then called
me and demanded an explanation from me. I calmly explained what was wrong with
the package and stated that, had we not been bypassed in an attempt to do what they
wanted to do INSTEAD of what was right, this would not have happened. Minutes
later, I received an email scheduling a face-to-face meeting with me the following
morning at 9:00 AM, Cyndy Colantoni was copied and was asked to attend. This was
followed by another email stating that “in preparation for our meeting tomorrow, I want
a written explanation of what you believe is illegal....." I provided her a written
explanation about 2 hours later. I have provided a copy of my response to the
Committee.

When I showed up at her office for the meeting the following morning, I was surprised
to see that Mr. Eric Cohen, Supervisory Attorney-Advisor (and the manager of the Labor
Relations Attorneys in Regional Counsel) was sitting in the office. I said that I did not
know that Eric was invited to the meeting as he was not on the invite that I received
from Cheryl the previous day. That seemed to take Cheryl by surprise but she said "I
just wanted Eric here for his legal perspective." 1 honestly feit that Cheryl intended to
use that meeting to initiate an adverse action on me, but I took my seat and explained
my position. When I finished, I turned to Eric Cohen and asked "Did I say anything
that was not true, Counselor?” He shook his head "No" but did not say anything.
Cheryl asked what needed to be changed so that I would sign the package. I told her
that all evidence of pre-selection must be removed. 1 further stated "I know what you
all are going to do anyway, but don't wave it in my face". I also stated that the impact
on ALL regional employees doing web work needed to be addressed, not just the
employees in the Office of Public Affairs.

Discussion 6: Fallout

The faliout from this latest incident seemed to be the proverbial "last straw™ and it has
had long term impact on me. By opposing the reorganization as it was written I
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angered quite a few people. For my annual performance appraisal in October of 2012,
1 received an adjective grade of "Fully Successful” after two consecutive years of
"Exceeds Expectations”. In July of 2012, when performance awards were handed out,
each of the six Branch Chiefs in RMD received "Time Off" awards in lieu of cash. I was
okay with that part; however (of the six of us) 3 of my peers received 36 hours; 2
(including a brand new supervisor) received 27 hours; and I received 16. 1 had no
reason to view these actions as anything other than punishment. As the Fall of 2012
came and went, the micro-management got worse. When I agreed to mentor two
employees in different divisions, I was required, by Cheryl, to submit my mentoring
plans to her. This was not required of ANY OTHER MENTOR or ANY OTHER
SUPERVISOR. However, this was part of ongoing efforts to marginalize and minimize
employees who stand up for what is right and call out management when abuses are
taking p-place. Further, in all of the years that I have been a mentor to other
employees, 1 have NEVER seen this done. This was a form of retaliation by Cheryl
because I would not be "part of the team”. Along with my Deputy (Juanita Smallwood)
and my Labor and Employee Relations Supervisor (Gil Colston), we shared a
commitment to do business the right (legal) way. We saw ourselves as "gatekeepers"
responsible for telling people what they needed to KNOW instead of what they wanted
to HEAR.

When I returned to Chicago after Christmas vacation on 31 December 2012, T was told
(by Gil Colston) that an attorney in Regional Counsel had told him that Susan Hedman
had directed Mr. Mathur and Ms. Newton to "get rid of me" because of the problems "I
created" stemming from the bungled ORA reorganization. While this was hearsay, it
had sufficient credibility with me that I contacted my counterpart in Region 6 in Dallas
to ask if his ARA would be willing to let me come for a 120 day detail. As my wife and 1
had been dealing with some serious medical issues for her, I felt that this would serve
two purposes; one to allow me to help her, and two to give me a break from the
retaliation and micro-management in Region 5 for a period. The Acting ARA in Region
6, Ronnie Crossland, stated it was fine with him if it was okay with Region 5. 1
approached Cheryl Newton in January of 2013 and asked if she would consider allowing
to go on a 120 day detail to Region 6. Her immediate response was "have you
considered an IPA?" As IPA's were generally 1 to 3 years in length, that was not my
thought, but I thought it was strange that she leaped right to that extreme when all I
had asked for was 120 days. I stated that I thought 120 days would be sufficient and
she stated that she would need approval from Mr. Mathur, but she would support it. I
left Region 5 for the 120 day detail in Region 6 on 6 February 2013.

In mid-May 2013, Cheryl again summoned me back to Chicago for my mid-year
performance review. I found that more than a little disconcerting since EPA policy on
Performance Evaluations states that my mid-year should have been performed by my
supervisor in Dallas which, at the time, was Ray Rodriguez (Region 6 HRO). Adding to
my angst was that she wanted me back in Chicago even after HQ had directed all
activities to limit unnecessary travel in light of budget issues. I raised those concerns
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and that I believed that her wanting me to return was because she was considering an
adverse action on me. She denied this was true and stated that the sole purpose was
to have a face-to-face review. In response to my question, she "guaranteed” that it
would be just the two of us in the room.

On 9 May 2013, I had my mid-year with Cheryl Newton. 1 have provided the
Committee with a copy of Ms. Newton's Summary and my responses to same. I found
the general tone to be adversarial and non-productive. She was somewhat taken aback
when I told her at the end of the conversation that I knew that there was a plan to get
rid of me. She did not know where I would have gotten that information. I told her
that I did not need to be micro-managed and that I had been a supervisor, manager or
executive longer than she had. I asked if the Region would consider extending my
detail until the end of the fiscal year, 30 September. She said that she would need to
get Mr. Mathur's approval but she did not foresee a problem and she would also call
James McDonald. I went on to say that if I returned in October (2013), that I was
inclined to ask for reassignment in the Region since I did not trust her or any other
leader.

Cheryl and 1 negotiated a settlement to my EEO complaint in late May 2013. T have
provided a copy of that settlement to the Committee. In that agreement, I was
permitted to remain on detail in Region 6 through 30 September 2013, During that
time, I would be reassigned to "Unclassified Duties" and would negotiate a new position
before I returned to Chicago. However, I was never moved to "Unclassified Duties". My
position was advertised (with me still encumbering it) in August 2013 and was filled by
Ms. Amy Sanders effective early October 2013 (after the shutdown). Ms. Sanders and I
DOUBLE ENCUMBERED the position (not legal) until 11 January 2014 when I was
permanently reassigned to Region 6.

Discussion 7: The Retaliation Continues in Region 6

1 started my detail in Region 6 on Monday 11 February 2013. Ronnie Crossland was the
Acting Assistant Regional Administrator for Management when I reported for duty.

Early in the month of April 2013, 1 filed an EEO complaint against my Division Director,
Cheryl Newton (the first time in more than 40 years of work including 26 years in
military service) for retaliation. Also in mid-April, I was summoned back to Chicago to
be deposed in an EEO case for Dr. Carolyn Bohlen. My testimony in that deposition was
not favorable to Region 5 or to Mr. Mathur which further exacerbated an already
untenable situation for me.

Region 6 got their new, permanent ARA, James McDonald, in April of 2013. I had not
previously known, or met, James McDonald prior to his arrival in Dallas. I had my first
meeting with him on 27 June 2013 at 3:30 PM in his office. His first words to me were
"T don't know how you got here or why you are here. I would not have agreed to this;
I would have done something different, but I was not consulted.” (To that effect) I told
him that I had been approved for the detail to help me deal with some family issues.
He asked me what I was working on and I shared that I was helping HR with some
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programs and issues that had previously been agreed to by Ronnie Crossland incident
to my request for a detail. The overall tone of the meeting was negative and Mr.
McDonald made it clear that I was not welcome here as far as he was concerned. It
was at this point that I suspected that he had spoken with Cheryl Newton prior to our
meeting to find out about me from her.

In another meeting that I had with Mr. McDonald in September or October of 2013, Mr.
McDonald asked me when I was eligible for retirement. Suspicious of his motives, 1
responded that I was eligible in December of 2015. My suspicions were confirmed in
mid-November of 2013 when I was handed a Modification of Settlement Agreement by
James McDonald which stated, in part, that "in exchange for being permanently
reassigned to Region 6, under this Agreement Modification, Mr. Tuttle agrees
to retire from employment with the EPA no later than January 2, 2016......"
Incident to this reassignment, I was downgraded from GS-15 to GS-14,
removed from supervisory status, and told that I would "never see GS-15 or
supervisor status again”. This was pure retaliation on the part of James McDonald.
There was no valid business reason for the downgrade, removal from supervision or the
other comments made to me. This was further punishment that started in Region 5
and continued in Region 6 under James McDonald. He is acting as the instrument of
Region 5's drive to run me out of the Agency and federal employment. I only signed the
modification in November of 2013 because my only options were to a) sign and hope he
would reconsider; b) return to Region 5 and the untenable situation there; or ¢) resign
from federal service. Choices b and ¢ were not viable options then or now, so I did
what I had to do for the benefit of my family and me.

As a result of these actions, I filed a Breach of Settlement with the Office of Civil Rights
in EPA HQ. James McDonald had no legal right to insert himself into my settlement
with Cheryl Newton and Region 5. He was not a party to the original complaint and
should not have made himself a signatory party to the settlement. The letter was
received by EPA on 01 June, but to date, there has been no response to my allegations.
This is vintage EPA; dragging their feet until the complainant gives up or is hounded
into submission.

Further, during my tenure in Region 6, I have had exactly 2 "major” assignments. I
coordinated an Early Out/Buy Out (VERA/VSIP) program for Region 6. Instead of doing
the process as it should have been done, I simply put together a proposal package
based on the input I got from senior leadership and when the approval came back, I
coordinated keeping track of who applied and who received approval. Following the
VERA/VSIP, T was originally tasked to guide the Region through a
reorganization/restructuring/realignment. In reality, all I did was check divisional
packages to make sure that the required forms were included and that required
signatures were obtained. Only one of Region 6's Program Divisions included me in
their process. I was not even included in my own Division's deliberations. Since early
April 2015, when our divisional reorganization packages were submitted to HQ for
approval, I have essentially been idled. I am not assigned any work by my supervisor.
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As the Senior Advisor to the Assistant Regional Administératior, I should have a ot of
meaningful work to do. Instead, I have little to none.

In my mid-year performance review on 30 April 2015; James thanked me for my work
on the reorganization and asked where I saw myself fitting with the reorganization
process going forward. My response was that I have no involvement going forward.
My part is done. He then asked if I had given any thought to what projects I wanted to
work on "for the remainder of my time here (in Region 6)". (At this point, I fully
confirmed that I had "outlived my usefulness” to James McDonald. 1 worked on the
two projects because no one else had the knowledge or expertise to do so, and even
then 1 really was not allowed to do them as they should have been done.) I told him
that I had not given it any thought, but I would do so. He wanted to know what I was
currently working on and I told him that I was assisting the HRO in putting together
some Standard Operating Procedures to help him manage the HR function and staff (he
asked me to be his mentor when he was accepted into the Leadership Development
Program). He concluded by asking if I needed anything from him. [ said: "To clarify
this conversation; are you disinclined to reconsider my settlement agreement?” (Note:
1 have asked three separate times for him to reconsider my settlement modification for
"forced retirement”. Two of those times, he said that he would "revisit" the agreement
as we get closer to the end. I am now at the 11th hour with nowhere to go.) He
quickly responded: "I am. Sam wants to flatten the organization. He says we have
too many people. These statements fly in the face of region 6 taking on at least 1
person from HQ permanently and another that is supposed to be on an IPA in the Rio
Grande valley that Region 6 either already has, or will at the end of the IPA, take on
permanently from HUD. This also does not mesh with the current aggressive recruiting
effort taking place. Immediately foliowing this meeting, I filed an EEO Complaint
against James McDonald for ongoing retaliation in a separate action from the Breach of
Settlement mentioned earlier. It is currently in the informal stage.

In an ongoing effort to help myself, I have been applying for other opportunities;
however, I have received no offers to date. On the few interviews where I was told
references would be checked, 1 did not receive an offer either. I am loathe to suspect a
"less than stellar” recommendation, but cannot prove it.

Although I was, in mid-November 2014, tasked to take over the Reasonable
Accommaodation process for Region 6, there is not a lot of work involved with that.

Conclusion:

Based on the evidence submitted to this Committee, I am, without doubt, one of the
victims retaliated against by senior management officials for providing precisely the
recommendations and advice that was required of me as the Human Capital Officer and
for my protected actions in Title VII matters that I was a part of or were brought to me
as the HCO.

At this point, I am fighting for my professional life. I do not want to have to retire at
the end of this year. If that happens, I will not be able to support my family and will be
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compelled to rely on public assistance. I am 62 years of age. If I were to be
involuntarily unemployed, it is highly unlikely that T would be able to find other
meaningful employment at my current level of experience and compensation. I have
much left to contribute and cannot afford to absorb that serious a reduction in income.
I should not have to pay this kind of price for doing what I was hired to do and for
calling out fraud, waste, and abuse. Unless I am able to correct this injustice, I will be
"forced out" and "the system" (EPA) will have prevailed again. The actions of these
senior managers has led to an erosion of the Region 5 Human Capital Office whose
reputation and dependability I had worked hard to restore, an office they view as
unnecessary, unwanted, and an impediment to how they want to operate. I strongly
suspect this erosion continues unabated. 1 can only hope that my story, as presented
to this Committee, will cause change in how management conducts itself. I know that
we have many good supervisors and managers because 1 have met a lot of them;
however I implore this Committee to act as the catalyst for change and end the
unlawful and egregious Agency conduct that my colieagues here today, my other
colleagues that are not here but are dedicated to our mission, and I, have been, and
are, subjected to on a daily basis.

Among any recommendations that I might make for your consideration are:

1. First and foremost, I recommend the committee examine the roles of the Agency
General Counsels with regard to allegations of Title VII violations and their premature
involvement in the EEO Complaints process. Government attorneys must be held to a
higher standard of accountability in enforcing the laws afforded to every government
employee. If agency officials stopped getting free legal service from their agencies due
to their titles, then there should be a significant reduction in the number of Title VII
violations.

2. We need to do a much better job selecting supervisors and managers. There are
some that should never be permitted to be in a superior position to any employee; they
are not suited for management. This is especially important in the Senior Executive
Service.

3. We should require a mobility agreement for every supervisor so that the good and
effective managers can spread their expertise throughout an organization in addition to
expanding their own knowledge and skill base.

4. We should also require supervisors to sign a "Statement of Understanding” that
clearly says if a person does not perform well as a supervisor or manager, they are
removed immediately and reassigned at their previous grade and series.

5. Lastly, I encourage this committee to hold the agency accountable for initiating a
process that holds all management officials (including the SES) accountable for their
actions and/or managerial inaction, especially when violations of Title VII laws occur.
This process should also include issues when settlements are made with regard to
agency officials. By adopting these recommendations the committee can send another
strong message that the word “Accountability” applies to everyone, irrespective of their
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title or position. I believe that this is the level of reform that the American people
expect from such an Honorable Committee with the power to address these matters
and implement improvements when senior agency management officials fail to do so.

In closing, I am reminded of a quote from a late 1980's movie that said "Whenever
you have a group of individuals, who are beyond any investigation, who can
manipulate the press, judges, Members of our Congress; you're always going
to have, within our government, those who are above the law.”

T would like to extend a final "Thank You" to all the members of the Committee for
affording me this rare opportunity to be heard.
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Chairman CHAFFETZ. Thank you.
Ms. Kellen, you are now recognized for 5 minutes.

STATEMENT OF KAREN KELLEN

Ms. KELLEN. Chairman Chaffetz, Ranking Member Cummings,
thank you for inviting me to testify today. I have worked at the
EPA for 28 years, the last 2 as the president of AFGE Council 238.
Council 238 is the largest union at the EPA. We represent about
8,500 employees.

EPA is an agency of proud and dedicated civil servants with a
strong work ethic. However, bad management practices have be-
come routine, causing everyday duties to become stressful and dif-
ficult. This hinders the Agency’s ability to function effectively and
efficiently.

There is a double standard in which the rank-and-file employees
accused of lesser offenses are often treated harshly, while man-
agers who bully and harass their employees are rewarded with pro-
motions and large bonuses. Allow me to present some examples.

First, I will speak to the aftermath of the testimony before this
body on the misconduct of Peter Jutro, who was accused of sexually
harassing multiple female EPA employees. After that testimony,
EPA held an all-hands meeting with his staff to discuss the testi-
mony. Staff were encouraged to speak freely, but as information
was shared, it became clear that EPA senior management did not
want to hear about the extent of the harassment. They attempted
to limit the input by stating that Peter was not here to defend him-
self. Management chose to defend the indefensible rather than ad-
dressing the serious allegations of misconduct.

Another incident involves a former employee who had a stellar
work record and an international reputation in the scientific com-
munity. Upon her division director’s retirement, her new manager
was appointed using Title 42 authority. Title 42 positions are in-
tended for short-term consultants with specific expertise. EPA has
been using this authority to hire managers.

Soon after his arrival, the new manager began to harass and
bully the employee. He cancelled previously approved speaking en-
gagements at scientific conferences, even though it was part of her
job and there was no cost to the agency, while allowing the men
in the office to continue to pursue these endeavors.

After months of this behavior, she filed an EEO gender claim.
The manager was not deterred, but was emboldened to try to find
a way to have her removed from Federal service. EPA searched her
desk and her email in an effort to manufacture ethical violations
relating to conference travel and planning activities. EPA then fab-
ricated charges and proposed to remove her from service. Despite
the lack of any threat on her behalf, they escorted her out of the
building with a specially hired armed guard. The employee was
forced to hire an attorney to defend herself.

The Agency ultimately reduced the termination to a 2-month sus-
pension. When she returned to the office, the harassment intensi-
fied. This employee ultimately found new employment as a full pro-
fessor with an endowed tenured seat at a major U.S. university.

Her EEO case went to trial in June of this year. After a 5-day
trial, the 12-person jury took less than 2 hours to return a verdict
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in her favor. They found that the Agency had retaliated against her
and awarded her back pay and substantial compensatory damages.

It is not easy to fight the full force of the Federal Government.
This woman had to refinance her home and tap into her retirement
account to pay for the legal costs. While she prevailed in court,
EPA lost a valuable employee, and those responsible for this rep-
rehensible behavior have never been held accountable.

These are not isolated instances, just specific accounts of system-
atic breakdown. The Agency has too many managers at senior lev-
els who regularly bully and harass employees.

Today, I ask Administrator McCarthy to stand with the good,
hard-working employees of the EPA and work with the unions to
adcgess the harassment, bullying, and retaliatory behaviors within
EPA.

Finally, I ask the members of this committee to distinguish be-
tween the very public problems that you are hearing about and the
vast majority of EPA employees, both staff and managers, who
want nothing more than do a good job for the American people.

When the rhetoric about Federal workers as lazy, unproductive,
or unresponsive to the public is tossed about without consideration
to the men and women who labor for the government, it demeans
and demoralizes employees. Please do not paint all Federal workers
with the brush of a few problem employees. Federal employees de-
serve the respect of the Nation, not its scorn. They are what keeps
this country working, day in and day out.

Thank you.

[Prepared statement of Ms. Kellen follows:]
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PRESIDENT OF AFGE COUNCIL 238
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COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM
U.S. HOUSE OF REPRESENTATIVES

JULY 29, 2015

Written Submission for the Record

Chairmen Chaffetz, Ranking Member Cummings, thank you for inviting me to testify. [ have
worked for the EPA for 28 years, and | have been involved in some capacity with the union for 18 years.
1 am currently the President of AFGE Council 238 which represents approximately 8500 bargaining unit
employees at the EPA. There are 14 locals that are part of Council 238. We have a presence in every
Region of the EPA as well as the offices in Washington, DC, Research Triangle Park, NC, Ann Arbor, Mi
and Ada, OK.

| began working for EPA in 1987 as a staff attorney in the Region 3 office located in Philadelphia.
I subsequently transferred to the Region 8 office in Denver, which is my current home base. | have
devoted my career to this Agency, whose mission is to protect human health and the environment. EPA
is an Agency of proud and dedicated civil servants with a strong work ethic. However, over time | have
seen these same dedicated civil servants become disenfranchised, making the performance of every day
duties stressful and difficult. Bad management practices have become a cancer within the Agency. A
cancer that grows unchecked and unmaonitored; choking out the hundreds of heaithy cells which make
the organization unable to function effectively and efficiently.

Life from the Union's Perspective

| did not set out in my career to be a union leader: a rabble rouser to some, a trouble-maker to
others, and a savior to a few. | wanted to save the earth. But over time | learned about injustices and |
saw how managers banded together when pressed about certain issues and refused to ever admit that
one of their own had done anything wrong. Our local union was not very effective when | joined it. it
had one brave soul running it. A few of us got more involved and we grew an organization that was
responsive to both employees and managers. 1 know that some claim that unions are bad because they
stand up for the troublemakers. 1tis true that we represent employees in trouble; that is our obligation
under the law. However, we distinguish between when an employee is having difficulty because of their
own behavior and when they are having trouble because of their supervisor’s behavior, and when itis a
bit of both. Our greatest tool is not the grievance, but the ability to speak frankly and with credibility to
both employees and management. We defend the process, not the behavior. Even employees who
make mistakes and run afoul of the rules deserve due process. if it is not a criminal matter, then the
mere process of holding them accountable sends a message to both the offender and to the
organization as a whole. However, | have not seen the same process implemented with management,
because there is a serious lack of accountability or transparency at EPA when a manager is the problem.

Working as a union steward one sees the dirty underbelly of an organization. The steward sees
the malingering employee and the badgered and beaten employee. We see the great managers who
truly fead their employees and allow them to grow and excel at their work. We also see the managers
who move from organization to organization leaving a trait of broken careers and stifled potential in
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their wake. Over the years, | have watched as the bad managers became entrenched in the organization.
Treating employees badly has become accepted - and rewarded - behavior.

When one hears about the abuses that have occurred, it is easy to think that there are more
problem employees than good employees. But that is not the case. The vast overwhelming majority of
EPA employees are dedicated public servants, committed to providing high quality work, and good value
to the tax payers. Unfortunately, problems within the management ranks have not been addressed,
allowing rampant abuses by many managers. Senior management’s unwitlingness to hold fellow
managers accountable has sent a clear message that this type of inappropriate behavior is acceptable at
the EPA.

In my time as a union representative, | have come to know three types of problem employees:
1) untruthful or corrupt employees who are just trying to game the system (the porn watcher), 2) those
unable or unwilling to do their job at an acceptable level of performance (includes people with
disabilities who need reasonable accommodations), and 3) bullies. Every organization has some of these
types of employees and deals with them with varying amounts of success. From the rank and file
perspective, we work with the employees who are challenged on one of the above. With regard to
bullies, staff level employees tend to be the bullied rather than the bully.

| set down this path because of the inequities of the system, as implemented at the EPA, Rank
and file employees are held accountable for bad behavior, but senior managers exhibiting the same
hehavior are rewarded by promotions, awards, and sometimes expensive training courses that do not
address the management failing.

Hold Everyone Accountable; Don’t Waste Limited Agency Resources and Punish Everyone for the
Failings of a Few

Since lohn Beale, the high level EPA official who claimed to work for the CIA, the Unions have
seen a change in how the Agency manages its workforce. For example, management has definitely
stepped up its enforcement of time and attendance issues for staff level employees. | have seen more
instances where long time underperforming employees are being held accountable. However, we also
see some managers using this new focus as another way of harassing their employees. Significant time
and resources are now spent on time and attendance,

Meanwhile, we have not seen the same level of attention placed upon the behavior and
activities of senior leadership. 1, and my colleagues in the Union have observed inappropriate behavior
in management tolerated and rewarded for those of a certain grade level or those with the proper
status within the Agency. | am not talking about minor infractions of the many rules of the Agency. lam
tatking about managers who are corrupt and taking advantage of the system. Managers who are
incapable or unwilling to do their jobs of managing employees and probably the worst of the problems,
bully managers, who harass and undermine their employees without ever facing any consequences. |
have examples of these types of situations that have gone on for years, which we have brought to the
attention of senior management, and not been addressed. It's frankly not true to say the Agency lacks
tools to address mismanagement issues, the tools and procedures exist, for whatever reason, they are
not used.

Management Issues

Title 42 Appointments: Title 42 of the United States Code (USC) Section 209 {f) — (h} gives
statutory authority to the Public Health Service and the Surgeon General to hire consultants, scientists,
and engineers at much higher pay than allowed under Title 5.
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In a single sentence under an administrative provision of Public Law 109-54 the Environmental
Protection Agency’s Office of Research and Development (ORD) was first granted the authority to make
up to 5 appointments per year using 42 USC Sec 209, even though this statute does not cover EPA,
Funding for this provision was extended through fiscal year 2015 when the Department of the Interior,
Environment, and Related Agencies Appropriations Act of 2010 (H.R. 2996} was passed by the House.

ORD has used this authority, intended to lure the best and brightest scientists and engineers as
short-term consultants, to hire managers. By using this authority, EPA bypasses the usual pay levels for
managers and can pay these managers between 5200,000 and $300,000 per year. AFGE has been
pointing out this misuse of the Title 42 program since 2009, without success. The number of Title 42
appointments within the EPA now stands at about 20, with authority for up to 50 and plans to use this
authority to hire additional laboratory managers.

Recently Congressman Michael C. Burgess, M.D, proposed, and the House passed, an
amendment to the 2016 Interior appropriations bill that would bar the EPA from hiring and
compensating employees under the Title 42 special pay designation.

Lack of Management Accountability; My union colieagues and | know of problem managers
throughout the Agency. These are not unknown or hidden problems. These problems have been aired
but continue to be ignored. | present a few of those examples here today, there are many more that
could be provided given the widespread management issues at EPA.

First there is the manager who was the subject of letters to the Inspector General, and to
members of Congress, pointing out examples of the misuse of funds, utilizing staff to perform
maintenance work on his house and tutor his children, and a long pattern of storing and using alcohot in
his government office {with evidence of such provided in photographs). Out of fear of reprisal, which
was a common management practice by this person, the accusations were made anonymously. Of all
the charges, only the alcohol violations were substantiated by the IG. Did he lose his position? No. He
was sent off to a much smaller EPA office, where he retained his Senior Executive Service (SES) salary
while only managing a skeleton staff. Where is he now? Working in the Office of the Administrator.

When the 1G investigates the same person repeatedly, and no one but their management chain
can see the results, ultimately, employees refuse to speak with the IG because doing so does not help
address the issues. Fmployees are also afraid to speak to the 1G due to an extreme fear and bullying.
Too often when employees voice concerns about a manager, the end result is moving the manager to
another location until the issue gets stale and then moving them back into senior leadership the first
chance they get.

Then there is the high ranking SES official who was found to be selling diet pills out of her office,
hiring her family members, and rewarding those same family members with large bonuses. The union
has obtained information indicating that she is currently on extended paid administrative leave while
she challenges her termination. When rank and file employees are terminated, their paychecks stop.

Worse, there is a double standard in which employees accused of lessor offenses are treated.
Employees who are single mothers suffer adverse consequences for being 5 to 10 minutes late.
Employees with documented mental or physical conditions are subjected to harassment by their
supervisors over their use of leave, sometimes being driven out of the Agency, even though they may
have a reasonable accommaodation in place. Managers so obsessed with what they term “excess use of
the bathroom” that they sit in glass walled conference rooms all day counting how many times that
employee uses the restroom.
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These issues do not only affect EPA employees. Similar issues exist in other federal agencies and
employees are not willing to blow the whistle on bad behavior and practices out of fear of reprisal.
Therefore, | bring to your attention the importance of permanent federal employees’ due process rights.
Under current law, federal employees are entitled to 30 days advance written notice, notice of specific
instances of unacceptable performance, seven days to respond orally and in writing to furnish affidavits
and other evidence, and a right to a review of termination by the Merit Systems Protection Board
{MSBP}. Employees must feel that they will be protected against reprisal if they bring attention to
unethical issues within federal agencies. The tools afforded them through the current system of federal
employee due process must be retained or whistleblowers will be sitenced.

EPA’s Biggest Problem is Bullying -- What is Bullying in the Workplace

By far, the biggest problem within the EPA is how it handles bullies and bullying behavior. 1am
not talking about a demanding manager, a bully is much more damaging to the workplace and
individuals.

Bullying is characterized by its intensity, repetition, duration and a power disparity." It has also
been defined as “repeated, health-harming, mistreatment of one or more persons {the targets) by one
or more perpetrators that takes one or more of the following forms; verbal abuse; offensive
conduct/behaviors {including nonverbal) which are threatening, humiliating or intimidating; work
interference ~ sabotage- which prevents work from getting done.””

More than a third of all Americans will become the target of a bully during their career,
Approximately 1 in 10 people are being bullied at any one time. Nearly half of all employees experience
bullying either by becoming a target or observing the bullying behavior in the workplace. What is almost
more disturbing is that 80% of that bullying is Iegal.3 Because of the power differential in the workplace,
about 72% of bullies outrank their targets. And because of the insecurities that often drive the bully, itis
often “the least skilled that attack the best and the brightest workers because of perceived threat.”*
Bullying has a negative impact on the work environment, not just for the target, but for those observing
the behavior and on the general work environment.,

Targets of bullying behavior suffer a variety of negative physical and emotional symptoms. They
report chronic stress and a decrease in self-esteem and mental performance, and emotional strength.
They report more depression, alcohol and drug abuse, posttraumatic stress and even suicide. They
often suffer from high blood pressure and increased risk of coronary heart disease. Witnesses and
bystanders also suffer from increased stress and are more likely to quit their jobs than employees not
exposed to this behavior.”

The top 10 tactics adopted by workplace bullies (as reported by bullied targets):
1. Falsely accused someone of “errors” not actually made (71%)
2. Stared, glared, was nonverbally intimidating and was clearly showing hostility {68%)

t Adult Bullying; A Nasty Piece of Work: Translating a Decade of Research on Non-Sexual Harassment,
Psychological Terror, Mobbing, and Emotional Abuse on the Job, Pamela Lutgen-Sandvik, PhD, 2013
{hereinafter PLS).

2 Workplace Bullying Institute, information cited available at: hitp://www.workplacebullying.org
(hereinafter WBI}.
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Discounted the person’s thoughts or feelings {“oh, that's silly”} in meetings (64%)

Used the “silent treatment” to “ice out” & separate from others {64%}

Exhibited presumably uncontroliable mood swings in front of the group {61%)

Made up own rules on the fly that even she/he did not follow {61%)

Disregarded satisfactory or exemplary quality of completed work despite evidence {58%)
Harshly and constantly criticized having a different ‘standard’ for the Target (57%)
Started, or failed to stop, destructive rumors or gossip about the person (56%)

10. Encouraged people to turn against the person being tormented (SS%L6

©END Ve W

Targets also suffer from not being taken seriously when they make complaints. Especially in the
early stages of bullying, the target is often labeled as a trouble maker or overly sensitive or the problem
is just dismissed as an interpersonal dispute. “Bullying terrorizes, humiliates, dehumanizes, and isolates
targets. It draws attention and energy away from, and interfere with task completion.”’

Because the employer establishes working conditions, including hiring, rewarding, assigning
work, etc., the agency is ultimately responsible for creating a “bullying-prone” environment. There are
various ways in which this environment is created, but it is sustained by management’s response to
bullying. “If positive consequences follow bullying, the bullies are emboldened. Promotions and
rewards are positive. But it is also positive if they are not punished. Bullies who bully others with
impunity become convinced they can get away with it forever. They will continue until stopped.”®

The EPA management bullies and the senior managers responsible for their behavior, create a
truly toxic and demoralizing situation for many employees; a work environment where bullies and
stealth harassers get to overpower and threaten employees daily, impacting productivity, morale, and
the health and welfare of employees.

Examples of EPA’s Management Bullies and existing Tools to Address Them.

i spoke with an employee who was targeted by her management for discipline and removal
despite her stellar work record and impeccable reputation in the scientific community. When her
previous long-time Division Director in this office retired, EPA’s Office of Research and Development
decided to fill that position with a Title 42 position, rather than using the regular hiring and promotion
process. Although Title 42 positions are intended for short term consultants with specific expertise, the
person hired actually had no prior experience as a Division Director and had little experience in
managerial roles. He immediately began bullying an internationally recognized and respected PhD
scientist, who was the only G5-15 female scientist at her laboratory. After months of this behavior and
repeated attempts to remedy the situation, the employee filed an EEO gender claim against this
manager. This did not deter this manager, as he enlisted his subordinate manager and instead
intensified the harassment by searching through her desk and emails in an effort to find a basis in which
to remove her from federal service.

After EPA completed its “investigation”, the Agency issued a proposed notice of removal and
escorted her out of the building with an armed guard hired specifically for this purpose, thus sending a
strong message to other employees in the laboratory. The charges consisted of a variety of
manufactured ethical violations, mostly relating to scientific conference travel and her work in planning
scientific conferences (an action required in her performance agreement with the Agency). She and

® From the WBI 2003 Abusive Workplaces Survey.
"PLS, p. 88.
° WBl, How Bullying Happens.
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others in the office had been conducting business in this manner for years, with no indication that there
were any ethical issues. She was never informed about a problem prior to the effort to remove her from
her position. She was placed and remained on paid administrative leave for 6 months. The employee
was forced to hire an attorney to defend herself in the action. The Agency ultimately reduced the
termination to a two month suspension, which she served.

When she returned to the office, the harassment intensified. Within a week of returning, the
Title 42 Division Director cancelled her research project, and redirected funds from that project. This
despite the fact that the project in question was a high priority for the Agency, had been in process for
several years, and had several clients, contracts and grants that were dependent upon its completion.
Despite reassurances that she would be able to complete her research by the end of the fiscal year, the
manager refused to approve any of the employee’s publications necessary to complete the projects.
Management also scheduled bi-weekly “progress” meetings, normally done for employees who have
performance issues, None of the charges against her related to her performance.

All attempts to settle her EEO claim were rebuffed by EPA management, including efforts to
allow her to work under different managers. This employee ultimately found new employment as a Full
professor with an endowed, tenured seat at a major university. But she continued her EEQ action
against the Agency which now included a charge of retaliation. She finally went to trial in June of this
year, more than 3 years after she filed her EEQ claim. After a 5 day trial, the 12 person jury came back
with a verdict in her favor for retaliation in less than 2 hours of being charged. They found that the
Agency had retaliated against her and awarded her back pay and substantial compensatory damages.
The judgement in her favor also allows her to seek the payment of nearly $350,000 in legal fees and
expenses. The Agency is currently contemplating an appeal of this decision.

it is not easy to fight the full force of the federal government. She had to refinance her home
and tap into her retirement account to pay the legal costs that she has had to pay to pursue this action.
For many people at the lower grade levels, that is not an option. In this case the employee prevailed
against the Agency. However, EPA had already lost a good employee to another entity and the
managers responsible for this reprehensible incident have not been held accountable for their behavior.

In other examples the AFGE local is cautiously optimistic that senior agency leadership will
resolve instances of agency mismanagement. This involves a SES level manager with erratic and abusive
behavior for more than 20 years while reassigned to multiple EPA focations. He routinely uses bully
tactics against numerous staff to undermine the highest performing in the office, which has forced many
staff out of the office over the years. While management has worked with the locat to resolve this issue,
and has acknowledged the problem with the manager, the solutions proposed to date are ineffective
and unlikely to succeed. However, the local remains committed to working with EPA management to try
to resolve this situation.

Another local president recently identified 29 instances of bullying within their location during
the last year. Most of these involve supervisors bullying employees. In only one instance was the
supervisor removed from their position.

Additionally, the Union has observed that EPA prefers to move their problem managers to a new
location, rather than addressing (or even documenting) the problems arising from their behavior.
Providing a bully with more employees to target is clearly not a resolution to the unacceptable behavior.
As shown in the situation above, the Union has observed situations where employees raise management
bully issues to the Union and/or to senior management, and instead of addressing the buily, senior
management closes ranks around the bully, protecting him or her. This elevates employees’ fear of
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retaliation via more bullying, or even worse, physical violence against the target by the bullying
manager.

| have worked with some employees, who struggle with some basic components of their jobs.
Often this goes on far too long before management addresses the issue. And when an employee who
has been doing the same job for 10 years is told that his work in inadequate, it is not treated as a
performance problem, but as a conduct problem. This approach ignores management’s failure to take
the appropriate corrective action involving the employee’s performance, and inappropriately makes the
issue one that is incorrectly categorized as willful misconduct. Again, management’s failures are laid at
the feet of the employee. Should that employee be held accountable? Yes, but someone has to tell him
he has performance issues and try to correct his behavior before it turns into a conduct issue.

Contrast the situation with the Union’s experience with problem managers. Managers for many
years that are either incapable or unable to manage without harassing and undermining his or her
employees. When senior management finally tries to address the problem do they treat it as a conduct
issue? No, it is a performance problem and the solutions include: (1) transfer the bully to another
geographic location; (2) promote the bully to a more senior position; (3) send the bully to an expensive
unrelated training course {often costing the agency $5,000 to $20,000); (4) pay the bully SES bonuses of
thousands of dollars each year; {5) provide opportunities for travel out of the office to bullies; {6) “fix”
the management problem by targeting the empioyee by moving or forcing employees out of the office;
and (7) appoint known bullies to new candidate selection panels. EPA managers are held to a lower
standard of behavior than the employees.

When the Union pushes management on these issues they indicate that they don’t have enough
information to remove SES employees. This despite the fact that SES rules dictate that an SES employee
can be removed from his/her position for even one unsatisfactory rating. And contrary to standard
practice, SES ratings can be held more than once per year®, and supervisors of bullies should do just that
when they have a bully, the targets of bullies and the dysfunctional office unit should not have to wait a
year or more for resolution. However, it is hard to call someone unsatisfactory when the agency
continues to award significant bonuses in the thousands of dollars to bullies, despite the upheaval in an
office. Evaluation of a SES manager must follow OPM's requirements, which include five critical
elements and performance requirements.'” The use of bully tactics by a SES manager is clearly not
consistent with the criteria in the critical element “Leading People”, which requires SES managers
“Ipirovides an inclusive workplace that fosters the development of others to their full potential; allows
for full participation by all employees; facilitates collaboration, cooperation, and teamwork, and
supports constructive resolution of conflicts” and “[elnsures ... that employees receive constructive
feedback.” Given the bully culture in EPA, those criteria are not applied to SES managers. It is also
difficult to attack the problem of bullying, which by its nature occurs over a long period of time, when
management fails to document earlier problems and the SES rules on performance systems only allows
consideration of actions during the previous year. 5 U.5.C. § 4303(c). Finally, OPM requires that each
agency establish a Performance Review Board that is to make written recommendations on annual
summary ratings to the appointing authority on the performance of senior executives. So, the system
already has a group of peer individuals to police its own, but EPA’s Board does nothing about their

° The minimum period of performance that must be completed before a performance rating can be given in 90

days.
% OPM SES Appraisal System {available at: https://www.opm.gov/policy-data-oversight/senior-executive-
service/basic-appraisal-system/).
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fellow bullies. What we lack is not a system that allows for accountability, but an unwillingness, at the
highest levels of the Agency to hold their colleagues accountable for their bebavior.

EPA has a variety of policies in place that address workplace behavior (e.g., Workplace Violence
Policy) and AFGE is currently negotiating a new Anti-Harassment Policy with EPA. While these policies
set out standards and procedures to address bullying, none of them will achieve the desired results until
all senior level managers are held to these standards. It is also very difficult to get targets to speak up
about their experience because they fear retribution or being forced out of jobs they love, as others
have before them. And when one learns that only a small percentage of employees’ efforts to push
back on bullies is successful, it becomes clear why the behavior is so entrenched.

At EPA, we have had so many high level managers who have bullied employees for so many
years without ever suffering any adverse consequences {based upon their steady career rise and other
rewards), that it is no wonder that the behavior is taking hold at lower levels in the agency.

The Process for Disciplining and Firing Employees is Not Broken

Under current law and regulations, management has the tools to hold employees accountable,
up to and including removal from federai service. If you looked at the numbers in an organization one
would surmise that it is easier to remove someone from a staff level position than from a management
position. However, the process is not that different. Employees need to be notified of the proposed
decision and have 30 days to respond to the notice. Once the final decision is made, employees have
recourse to the MSPB for review of such decision

When rank and file employees go through this process, they may be allowed to continue to
work, or they may be put on administrative leave during the 30 day time frame, if there are reasons they
cannot be allowed to work during the process. However, once the final decision is rendered, employees
must bankroll their own defense, while no longer receiving a pay check.

AFGE is demanding that the good managers of EPA, of which there are many, step up and hold
these other managers accountable for their behavior. We challenge the Agency to take stock of its
career leadership. Some will need to be removed from their positions because of long-term damage to
the organization. Some, may be candidates for training or coaching to be better managers (just as some
employees need more training and/or coaching to be the best they can be}. Some people who have
moved into management for the pay grade, but are unable or unwilling to take on the very difficult job
of managing people, may need to move back to a staff level position, where they often thrived. Finally,
like some employees who elected to feave the agency rather than be fired, some managers may make
the same choice. There are rules and procedures in place now the agency can follow to correct the
mismanagement and bullying culture.

Employee Viewpoint Survey: Employee Engagement and ldentifying Ways to Repair EPA

OPM has been conducting the Employee Viewpoint Survey for many years. It is time for us to
look realistically at this data and use it to fix our ailing organization.

Let’s first look to the 5 highest percent positive items.

e When needed I am willing to put in the extra effort to get the job done. 96%

* Inthe last 6 months, my supervisor has talked with me about my performance. 77%
» tam constantly looking for ways to do my job better. 30%

e The work that | do is important. 90%

+ How would you rate the overall quality of work done by your work unit. 82%
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From the way federal workers have been treated in the press lately, one would think that all
federal workers are slackers, who don’t care about their work. But in reality most federal employees are
proud of the work they perform. They are always looking for better ways to get work done. However,
with fewer people and shrinking budgets, but an increasing workload, it gets harder and harder to keep
those high performing employees at the Agency. Next time you hear about a problem or a mistake in
the federal government, please keep in mind that for every mistake, federal workers complete millions
of tasks correctly, including all the mundane and important tasks that keep our country functioning as a
mostly orderly society.

Lately, OPM has focused a lot of attention on what they call the employee engagement
elements of the Employee Viewpoint Survey {EVS). The factors used in the EVS employee engagement
index are similar (maybe modeled after) to the principles laid out in First Break All the Rules (FBAR). o
book that surveyed over 80,000 managers and over 400 companies to understand what great managers
do differently.

FBAR’s Gallop survey of employees focused on 12 questions to measure employee satisfaction
and related it to productivity. The author’s following statement rings true to me: “Perhaps the best
thing any leader can do to drive the whole company towards greatness is, first, to hold each manager
accountable for what his employees say to these twelve questions, and second, to help each manager
know what actions to take to deserve “Strongly Agree” responses from his employees. 2

FBAR specifically focused on 6 items that are the strongest links to the most business outcomes.

Do t know what is expected of me at work?

Do I have the materials and equipment | need to do my work right?

At work, do { have the opportunity to do what | do best every day?

in the last seven days, have | received recognition or praise for doing good work?
Does my supervisor, or someone at work, seem to care about me as a person?

Is there someone at work who encourages my development?

v s wN e

There are clearly resources readably available to senior EPA management to address the
mismanagement issues.

Solutions

How do we fix the problems within the EPA, and are likely present in many other organizations
within the federal government? First, | must note that this is not a Democrat or Republican problem.
This problem started long before the current administration and will continue into the next, unless we
find a way to hold the senior career staff accountable for managing managers.

One place to start would be to order GAO to conduct a study of bullying in the federal sector. |
believe that the EPA is not the only government entity with a bullying problem. The federal sector is
often criticized for instances of rude or bullying behavior reported by the public. While | believe that
these instances are the exception rather than the rule, we cannot discount these reported incidents.
When bullying behavior is accepted and tolerated within the management structure of an organization,
one might expect that some employee would adopt that “acceptable” behavior in their approach to the
public. if we want a more civil federal government, then we need to start treating all of our federal

B First, Break All the Rules, What the World’s Greatest Managers Do Differently, Marcus Buckingham & Curt
Coffman, 1999.
* FBAR p. 36.
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workers with respect and dignity. Such a study should focus not only on agencies like ours with a
bullying culture, but agencies that do not tolerate bulfies, so that we all can learn from them.

I am asking you today to assist AFGE in holding EPA management accountable for their behavior,
First, we are asking for an independent review and investigation of all information gathered by the
Inspector General, and/or internal EPA investigations of allegations of illegal and improper activities by
EPA Senior Executive Service officials and all other levels of management. We further request that, as a
matter of transparency and full disclosure, the results of this investigation be released to the public.
Based upon the findings, the Agency should be required to address areas of impropriety, bullying, and
violations of civil service law.

But there is more that can be done immediately, within the EPA and other federal agencies. 1t is
simple, but it is not easy. It starts by having the people at the top, pay attention to the concerns of the
people they supervise. Managers need to listen for the rumblings of a workforce. People talk.
Workplaces talk. One just has to listen and sift through the grumbles and the difficult people, to hear
when a manager is causing a stir in the workforce. Frequent departures of employees from a particular
unit is a good sign that there is a problem with a manager. The union can be a great asset within an
organization, because we hear the rank and file employee’s concerns first hand.

AFGE has listened to employees concerns and communicated these entrenched problems up to
senior leaders. The higher one goes up in the chain of command the harder it is to hear the concerns of
the workers. At a certain level, one only hears the voices of their inner circles. And sometimes, the
inner circle may only be telling them what they think they want to hear. EPA’s unions want to truly
partner with Agency management to improve the workplace for all employees.

Another way to learn what is happening in an organization is to put a feedback loop in place that
allows staff level employees to anonymously voice their opinions on how managers are performing their
job of managing employees. The Agency periodically conducts 360 degree management reviews, but
frequently allow the manager to select who they want to rate them. Senior management cannot
effectively manage other managers if they do not receive input from the staff who work for that
manager.

1 believe the first step to solving our problems is to address the senior management level issues.
People at high levels within the organization who have acted in an inappropriate manner for far too long
without consequences. All employees, at all levels of the organization, need to see that there are
consequences, whether it is because you cannot perform your work or if you bully other people in the
office. Until senior leaders are held accountable, the EPA will not be able to lay out a new framework
for efficient and effective operations. The Agency likes to issue rules of behavior and conduct and Anti-
harassment policies. But when they are only applied against the rank and file workers, it does not send
the right message. The double standard of accountability cannot continue at the EPA. Moreover, the
time and resources wasted in the dysfunctional work units managed by bully managers, and abuse and
impacts to employee’s health and well being (including significant medical costs) is a culture that EPA
must end. We see each EPA Administrator find and allocate significant time for her/his “priority” policy
projects, while neglecting to ensure employees are treated with respect.

EPA needs to recreate its culture of respect for all employees. Holding employees of all rank
and status accountable for their behavior, but remembering that we are all human. As such, people
work differently and personal problems can impede even the best performer’s work at times. The
Federal government likes to call itself the “model employer”. 1 believe that EPA can meet and exceed
that standard.
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A recent article in the Government Executive discussed the role of HR in the federal
government. The author notes that “industry also has learned ~in a supportive, healthy work
environment people look forward to their workday and the sense of achievement when their
contributions are acknowledged and valued.”**

This is even more important during these times of brutal budget cuts, and increased scrutiny of
employee behavior. | ask the Members of this Committee to distinguish between the horror stories that
you hear about those few problem employees and the vast majority who want nothing more than to be
able to do a good job for a decent wage. The employees of the EPA do not make policy. They are regular
American’s doing their jobs and caring for their families. When the rhetoric about federal workers as
lazy, unproductive or unresponsive to the public is tossed about without consideration to the men and
women who labor for the government, it demeans and demoralizes employees. Please do not paint all
federal workers with the brush of a few problem employees. Federal employees deserve the respect of
this nation, not its scorn. They are what keeps this country working day in and day out.

 tet’s Demolish HR and Start Over, Howard Risher, Government Executive.
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Chairman CHAFFETZ. Thank you.

I now recognize myself for 5 minutes.

What I would like to do is talk specifically about the case with
Intern X, as we are referring to her. Please, I admonish members,
the people on the panel today, do not use this person’s name.

Paul Bertram was accused of harassing several women over the
course of time, and specifically I want you to give me your first-
hand account of what she went through. What do you know specifi-
cally about this case involving Paul Bertram? What was his his-
tory, and what happened specifically to this intern? What was your
findings, your personal involvement in that?

And we'll start with Mr. Harris.

Mr. HaRrIS. My personal involvement is that I was contacted, I
believe, right around sometime in May—I am sorry, March. She
had spoken with another young lady, Ms. Deborah Lamberty,
whose statement you read, and told her get in touch with me, be-
cause she did not feel like anything was happening. When she got
in touch with me, I made several appointments to see her, took her
the necessary documents. We discussed what was to take place,
what had taken place. I recorded everything. I then contacted my
director, Carolyn Bohlen, and then we proceeded from there.

Emotionally, mentally, Intern X was a wreck. It bothered her.
She was strong. She did prevail. She kept saying to me: I just want
it to stop. How do I get it to stop?

She contacted an individual who was the lead person, or who was
supposed to have been addressing the issue, and she did not hear
back from them for 3 weeks. And during this 3-week period, other
incidents still occurred. She also continued to let the supervisor
know, who also took no action.

At that point my advice to her: You might have to file something
in order to get them to do the right thing.

Chairman CHAFFETZ. And what happened? What ultimately hap-
pened?

Mr. HARRIS. I spoke with her about what it would take to file
something. She said she just simply couldn’t afford it. Her and her
husband—I believe that was her husband at that time—were just
getting their lives together. They both were in graduate school.
They just did not have the money to pursue anything.

Chairman CHAFFETZ. Why couldn’t she do anything internally in
the office, I mean, make a complaint?

Mr. HARRIS. She did make an informal complaint.

Chairman CHAFFETZ. But what happened? They just moved the
cubicle, that is all they did?

Mr. HARRIS. Yes. They moved her cubicle first. When we got in-
volved in the OCR office, we said: Wait a minute. That is not the
way you do this. You move the aggressor, not the intern.

Chairman CHAFFETZ. When you say moved the cubicle, like how
far?

Mr. HARRIS. Originally they moved, I believe, it was four cubicles
down.

Chairman CHAFFETZ. So that was going to solve the problem,
move it four cubicles down?

Mr. HARRIS. Yes. And we insisted: No, move him to another floor.
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Chairman CHAFFETZ. Dr. Bohlen, what was Paul Bertram doing
to this intern?

Ms. BOHLEN. To my knowledge, he was touching, groping her,
kissing her, and she was feeling very uncomfortable by his ad-
vances. She had asked him to stop, and he continued to do it. And
Dr. Bertram’s advances were well known by management, and they
had just been going on for years.

The intern, along with two other ladies, came to my office, along
with Mr. Harris, to report the situation. They were very upset, all
of them. What they finally did was to give a number of testimonies
to us. Mr. Harris and I prepared a 12-page summary document and
prepared it for the human capital officer, the Office of Regional
Counsel, as well as Mr. Mathur. And we gave the allegations, the
persons who were involved, the comments that were given, and we
gave recommendations.

Chairman CHAFFETZ. And what happened?

Ms. BOHLEN. Mr. Mathur was irate with Mr. Harris and myself
for writing up the 12-page summary. He questioned us and shouted
and yelled at us, intimidated us, and said: Why did you report this
to headquarters? Mr. Harris stated to him that it is the procedure
to report sexual harassment and discrimination claims to head-
quarters. Mr. Mathur banged on his desk, pointed his finger, and
said he was not interested in hearing the EEO, and he used and
expletive when he referred to it.

Chairman CHAFFETZ. What is Mr. Mathur doing now?

Ms. BOHLEN. He has retired.

Chairman CHAFFETZ. What happened to Paul Bertram?

Ms. BOHLEN. Paul Bertram, to my understanding, retired. But he
was seen in the building several times for several months after
that at meetings, at various meetings. So I can’t tell you exactly
why he was there, but it looked suspicious.

Mr. HARris. Mr. Chaffetz, may I make a comment on what Dr.
Bohlen said?

Chairman CHAFFETZ. Yes.

Mr. HARRIS. The Agency, especially direct level supervisor, Mr.
Paul Horvatin, they were going to issue a reprimand again to the
same guy, despite the fact they had known all these years and had
all these accusations against him. Once we stepped in and met
with Mr. Mathur, myself and Dr. Bohlen, said you can’t do this,
you have got to do the right thing and elevate this to more than
a reprimand, only then did they move to remove him.

Chairman CHAFFETZ. How many previous reprimands had Dr.
Bertram had?

Mr. HARRIS. According to the witness statements that I remem-
ber and observed, there were three to four.

Chairman CHAFFETZ. Thank you.

I now recognize the ranking member, Mr. Cummings.

Mr. CuMMINGS. Thank you very much, Mr. Chairman.

As T've listened to this testimony, it is, indeed, very alarming.
But having practiced discrimination law when I first came out of
law school back in 1976, it does not surprise me.

To all of you, to Mr. Harris, to Ms. Bohlen, to Mr. Tuttle, first
of all, I want to thank you for standing up for what you believe to
be right. My favorite theologian says that it is what you do when
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you are unseen, unnoticed, unappreciated, and unapplauded that
matters the most. And I am sure that you all have stood up in
many instances where you were not applauded, as a matter of fact,
you got slapped for doing the right thing.

Mr. Tuttle, the idea that you have been basically forced out of
the Federal Government, I mean, is that a fair statement?

Mr. TUuTTLE. Yes, that is essentially correct. I was handed, as
part of what could have been and should have been a routine reas-
signment to Region 6, I was handed a modification to my original
EEO settlement agreement that stated in part, and as I said in the
record, stated in part, in exchange basically for being permanently
reassigned to Region 6, I agreed to voluntarily retire no later than
December 31 of 2015, and that EPA is authorized to initiate the
documentation to indicate that.

Mr. CUMMINGS. Let me say this, that as I listened to the testi-
mony, one of the things that is being said that is not being said
is that when you all are being retaliated against, that means that
you cannot do the job that we are paying you to do. Come on now.

Mr. Harris. That is correct.

Mr. CUMMINGS. You can’t do the job that we are paying you to
do. Your effectiveness and efficiency is diminished. So that is a
double whammy. Not only do you suffer, but the taxpayers can’t
get what we are paying for. And so that is why I am so appre-
ciative of what you have tried to do.

And one of the things that is just bearing into the DNA of every
cell in my brain is the idea, Mr. Harris, that back in 2000 you were
making the same types of statements, I guess.

Mr. HARrIs. That is correct.

Mr. CUMMINGS. In 2000. Which means that over the course of 15
years, over and over and over again, obviously there have been
folks who have been damaging people, harming them, and then
moving on, or being promoted. Is that right? Is that a fair state-
ment?

Mr. HARRIS. Yes.

Mr. CUMMINGS. Now, back to you Ms. Kellen. I am glad you said
what you said the way you said it, that we have a way up here
of maligning Federal employees over and over and over again. But
the fact is that we have some folk who are not doing the right
thing. But you said something that is very powerful. You said the
management gets rewarded. Am I right?

Ms. KELLEN. Correct.

Mr. CUMMINGS. But on the other hand, the rank and file, the
folks getting up at 6 o’clock in the morning, giving their blood,
their sweat and their tears, they get messed over. Am I right?

Ms. KELLEN. Absolutely.

Mr. CuMMINGS. We are better than that. We are.

Now, Dr. Harris, Ms. Bohlen, Mr. Tuttle, I am very concerned
about the allegations you raise, especially your claims that you
were retaliated against for investigating this activity. Now, I un-
derstand that we have not investigated your claims yet, we haven’t
talked to your managers to get their responses, and we haven’t re-
quested any documents that would shed light on your claims. I
hope we will do that soon. As I said to the chairman, I think we
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need to have the IG to look in this because this stuff is culture. I
mean, you got to dig deep.

In Baltimore, we had a situation where we had some concerns
about our Police Department, and I asked for a patterns or practice
examination. You know why? Because I knew that in order to deal
with the culture, we had to dig deep. I mean, you cannot just leave
this on the surface, because what will happen, Mr. Harris, is that
you will be here, God willing, 15 years from now making the same
allegations with more victims having fallen by the wayside.

Mr. HaRris. That is correct.

Mr. CumMINGS. What a waste of taxpayer dollars. But more im-
portantly, what harm comes to people who are simply trying to
walk into their destiny? And it is sad. We are better than that. And
I thank you for what you are doing.

But let me go on just 1 more minute. I want to ask you about
the recommendations you made in your testimony and some legis-
lative proposals that Congress is considering. Mr. Harris, you
urged the committee to require EPA to develop a process to hold
ma}rlla}?gers accountable for discrimination and retaliation. Is that
right?

Mr. HARRIS. Yes, I did.

Mr. CuUMMINGS. I have a bill called the Federal Employee Anti-
discrimination Act that does just that. It says: “Accountability in
the enforcement of Federal employee rights is furthered when Fed-
eral agencies take appropriate disciplinary action against fellow
employees who have been found to have committed discriminatory
or retaliatory acts.”

Mr. Tuttle, do you agree with that statement?

Mr. TUTTLE. I absolutely do.

Mr. CUMMINGS. And, further, my bill would require agencies to
track every single complaint alleging discrimination from inception
through resolution, which is not required now under Federal law.
My bill would also require agencies to notify the EEOC when viola-
tions occur, and it would require agencies to report on their Web
sites whether a finding of discrimination or retaliation was made.

Dr. Bohlen, I realize these steps are not a silver bullet, but do
you think they could help bring some additional level of account-
ability to the process?

Ms. BOHLEN. I do. I do think that this is exactly what is needed.

Mr. CUMMINGS. Well, I've run out of time, but let me say this.
I have seen so many people over the years, over my being in the
practice of law, I mean, people who have gone through difficulties,
and then they were looked upon like you, Mr. Tuttle. They tried
to do the right thing, and then they filed suit or whatever, and
while waiting for the suit, they died.

Mr. TUTTLE. Yeah.

Mr. CuMMINGS. They died. I've see that over and over and over
again. And I am so glad you all are coming before us. Hopefully
we can get to the bottom of this so that 15 years we won’t be going
through the same thing, Mr. Harris.

Thank you, Mr. Chairman.

Mr. HARRIS. Congressman Cummings, may I make one comment
on the bill that you are going to introduce?

Mr. CUMMINGS. Please.
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Mr. HARRIS. We need to include the language in settlements, be-
cause, as your bill might indicate, those who are found guilty, but
when issues are settled, there’s a clause

Mr. CuMMINGS. There is a nondisclosure clause. We addressed
that in the bill also. By the way, I did not get a chance to ask you
about that. Because what happens, you are right, when they settle,
they put a nondisclosure clause in there. And so therefore the very
acts that brought about the settlement, they can’t talk about them.
So therefore they go on and on and on.

Thank you, Mr. Chairman.

Mr. GowbDy. [Presiding.] The gentleman from Maryland yields
back.

The chair will now recognize the gentleman from Michigan, Mr.
Walberg.

Mr. WALBERG. Thank you, Mr. Chairman.

Ms. Kellen, thank you for being here from your position as presi-
dent of the Council 238. Could you just summarize the basics, the
general approach, as to how EPA leadership handle cases of mis-
conduct or harassment by management?

Ms. KELLEN. Frankly, it varies from location to location. We do
have some locations in which management has been responsive in
listening to us and starting to address the problems, although I
have to admit that the solutions that they come up with tend to
be feckless, frankly.
| ;\/Ir. WALBERG. What does the responsiveness look like, just brief-
y?

Ms. KELLEN. Responsiveness looks like an acknowledgement that
the bullying behavior is happening and that there is a problem.

The response, however, is to send the bully, whose been doing
this for 20 years, off for training for 3 weeks with master’s credit.
I actually asked if I could be sent off for 3 weeks of training with
master’s credits.

In other instances, there is complete denial of what is going on.
Frequently what happens is, when you raise the issue with one
level of management, they join forces. Managers stand together as
one, and the manager is always right, the manager is the one who
is telling the truth, and the employee is the problem.

Mr. WALBERG. Does that promote, in the culture of EPA, an ef-
fective, productive workplace?

Ms. KELLEN. Oh, no. It undermines the work people are trying
to do. These people just want to do their job. And if we’'d just get
out of their way, they would give great service to the American
public. But, instead, you get this whole culture of—everything
starts to revolve around the problems, and it just undermines ev-
erything we do.

Mr. WALBERG. In your testimony, Ms. Kellen, you say that the
managers are not held to the same standard as their employees.
Elaborate on that a little bit more. Explain it to us.

Ms. KELLEN. Okay. So what we see after the John Beale situa-
tion, which I am sure you are all aware was the CIA imperson-
ator

Mr. WALBERG. Right.

Ms. KELLEN. —the Agency came down very hard on employees
on time and attendance issues, to the extent where there are times
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when single mothers have gotten in trouble for being 5 minutes
late once in a while. We had an employee who was severely ill who
forgot to request his leave to take his doctor’s appointment 1 out
of, like, 40 visits. Despite the fact that he was working again later
in the afternoon, he was put on AWOL for that period of time be-
cause he did not ask ahead of time.

Yet the managers pretty much walk free. They do as they like,
and they are not held accountable.

Mr. WALBERG. I guess this is a crucial question for me to hear
from you, because you have talked with your membership, other
employees. What steps do you think leadership at EPA should be
taking to address these management problems?

Ms. KELLEN. Well, I think the first place to start would be devel-
oping a feedback loop.

One of the issues I see is that, when you have a bullying situa-
tion going on, the bullies tend to be very good at managing up-
wards, so the senior leaders never see that behavior. And they need
to listen to the staff, they need to listen to the employees.

And when you are managing, you learn that there are some grip-
ers, and then—but when the problem expands beyond those few
people who are always griping to a larger group of people, you have
to listen to the employees.

So we need to develop a feedback loop to make sure that senior
leadership gets feedback about how managers are doing within this
process.

Mr. WALBERG. And ultimately they listen to it.

Ms. KELLEN. Well, that is the next step, that they actually have
to act upon what they hear.

Mr. WALBERG. Okay.

Mr. Chair, I yield back.

Mr. GowDY. The gentleman from Michigan yields back.

The chair will now recognize the gentlelady from New Jersey,
Mrs. Watson Coleman.

Mrs. WATSON COLEMAN. Thank you, Mr. Chairman.

And thank you very much to the panel being here and sharing
this very painful information. I spent much of my career working
in EEO/affirmative action, and so I understand the, sort of, frustra-
tion when the system just does not do what it is supposed to do.

I am not quite sure I completely understand your system, but I
think we are dealing with two issues here. We are dealing with
what does this agency do when it has a discrimination complaint,
what is the process, what do you do—like the sexual harassment
complaint. And then the other process is what happens to individ-
uals who try to stand up and make the system work right, the
whistleblowing.

So let me go to the first piece. The first piece involves a sexual
harassment, a discrimination complaint that you all investigated.
This is a very toxic environment that you have described, as it re-
lates to sexual harassment, with regard to this one individual. But
is there a culture there that there is discrimination because of race
and gender assignments also?

Ms. BOHLEN. Yes.

Mrs. WATSON COLEMAN. Is this—and I do not know who can best
answer that.
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Dr. Bohlen?

Ms. BOHLEN. Yes. There is definitely the culture.

Mrs. WATSON COLEMAN. So have you all been called upon in that
region to investigate discrimination complaints based on race,
creed, color, all that other stuff?

Ms. BOHLEN. Yes, we have.

Mrs. WATSON COLEMAN. And do you have the same reaction and
response from the higher-ups with regard to those cases as you did
with this case involving sexual harassment and this doctor?

Ms. BOHLEN. Actually, I think that the higher-ups are not con-
cerned with those types of cases.

And, by the way, I might add that I was removed from the Office
of Civil Rights as a result of my doing my job. Mr. Harris and I
worked diligently with employees and with managers to make sure
that they understood the policies of EEO and affirmative action.
And I think that the attitude comes from the top. And if-

Mrs. WATSON COLEMAN. So, when you say “the top,” are you re-
ferring to the top of your regional office, or are you talking about
headquarters?

Ms. BOHLEN. Well, it is the top of our regional office. And, of
course, that should come from headquarters. I think it is a trickle-
down effect.

Mrs. WATSON COLEMAN. So let me ask you a question. You inves-
tigate cases of discrimination, sexual harassment, whatever. You
have a responsibility not only to report that to your regional office,
but you have a responsibility to report it to headquarters also?

Ms. BOHLEN. That is correct.

Mrs. WATSON COLEMAN. And in doing so, you were then har-
assed—allegedly harassed on your regional level, right?

Ms. BOHLEN. Yes, we were.

Mrs. WATSON COLEMAN. Is there a policy in place in the Depart-
ment as it relates to whistleblowing, harassment of whistleblowers?

Ms. BOHLEN. Yes.

Mrs. WATSON COLEMAN. And what is that policy?

Ms. BOHLEN. I will defer to Mr. Harris.

Mrs. WATSON COLEMAN. Mr. Harris?

Mr. HARRIS. They have a policy, but it is more or less a state-
ment. There is no official step one, step two, step three. But they
send out a policy statement every year. So if you are asking me are
there steps involved, no. And this is what one of my recommenda-
tions is. There should be.

Mrs. WATSON COLEMAN. Uh-huh.

Mr. HARRIS. I want to respond back, if I may, to another part of
the question or remark that you just made.

One of the biggest issues that I've seen in doing this over a 10-
to 15-year period, it is our own regional counsel’s office. The mo-
ment a discrimination complaint comes in informally or even are
mentioned, the attorneys are digging in with the managers. This
is not the way the EEO—the OCR process is supposed into work.

Mrs. WATSON COLEMAN. Okay. Then let me ask you a question
about that. Has the Department established any kind of, sort of,
training and accountability on a routine basis?

Mr. HARRIS. Yes, they have. Matter of fact, as I indicated in my
statement, in 2004 and 2008, the same managers that withheld
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doing anything with regards to the sexual harassment, they at-
tended the training. I submitted that as part of the evidence.

The attorney, again, who defended the Agency during an infor-
mal process, documents were sent out by then Karen
Higginbotham, who was a director, stating they should not be in-
volved, prior to that, 1998, stated they should not be involved.

Mrs. WATSON COLEMAN. Let me ask you a really quick question.
Anybody can answer it.

Is it better as a result of your being here today, as a result of
the, sort of, prominence associated with the issue? Is the culture
better? Is there more accountability? Are there any steps moving
in the right direction being done by the administrative branch?

Mr. HARRIS. I can only speak on what I know. And, right now,
just recently, there was another issue. I brought it to the DRA’s at-
tention, who is new, and he addressed it right away.

Mrs. WATSON COLEMAN. Okay.

Mr. HARRIS. This is what is needed.

Now, how long he’ll be able to do that with that institutionalized
culture, that is the question mark.

Mrs. WATSON COLEMAN. Okay.

Ms. KELLEN. And, if I could, as a lawyer, I would have to say:
It depends. Because it is very dependent on the senior career lead-
ers in each location. And I have found that some locations, the po-
litical leadership is stepping in and really trying to make a dif-
ference.

Mrs. WATSON COLEMAN. So consistency, or the lack thereof, is a
big issue here?

Ms. KELLEN. That is correct.

Ms. BOHLEN. Yes. Absolutely.

Mrs. WATSON COLEMAN. Mr. Chairman, may I just ask one final
short question?

Mr. Gowpy. Yes, ma’am.

Mrs. WATSON COLEMAN. And this is to Mr. Tuttle, because he ex-
plained that he had investigated cases against Dr. Bertram

Mr. TUTTLE. Yes, ma’am.

Mrs. WATSON COLEMAN. —as far back as 2000, and then you
stopped.

Mr. TUTTLE. Yes.

Mrs. WATSON COLEMAN. Can you tell me why you stopped and
what happened with the findings of your investigation?

Thank you, Mr. Chairman.

Mr. Gowpy. Yes, ma’am.

Mr. TurTLE. Thank you for asking.

I stopped at the year 2000 because I had—in my part of this in-
vestigation, I was doing it from the administrative side of the
house as opposed to the civil rights side. And I would have gotten
the names of previous interns who had been through the same
thing, and I stopped at 2000 because that was the last point that
any of the—either the employees that I had talked with or the in-
terns could give me any information or contact information on who
to reach out to.

And I would have like to add, for the benefit—one of the things
that was among the most disturbing things that I saw in those
statements, one intern specifically stated that, because of what had
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happened to her and what had not been done, it not only changed
her mind about a career with EPA, it turned her off from govern-
ment service completely, and she ended up getting a job in a com-
pletely unrelated profession.

Mrs. WATSON COLEMAN. Thank you, Mr. Tuttle.

Thank you, Mr. Chairman.

Mr. GowDY. The gentlelady yields back.

The chair will now recognize the gentleman from Wisconsin, Mr.
Grothman.

Mr. GROTHMAN. Thank you.

Thank you all for your testimony.

For most of us, or at least for me, when I think of the Environ-
mental Protection Agency, I think of, you know, touring local
farms, factories, that sort of thing and what they feel are, first of
all, rules that are lacking in common sense, causing huge cost of
money, perhaps chasing jobs out of America.

Now, you guys are not psychologists, but I will ask you maybe
to comment. I wonder, do you think the same apparent psycho-
logical problems with the management at EPA—the bullying, okay,
the getting revenge on people, not dealing with legitimate ques-
tions but just walking away—is that psychological problem that
you are experiencing, do you think those same psychological flaws
in the EPA management is what is causing, you know, problems
for American business or American landowners?

Ms. KELLEN. If I could respond, I believe that when you allow a
bullying culture to exist with managers that those employees who
have those tendencies will also act that way towards the public.

I also think that is more rare. I think you hear about the worst
ones, but on the day-to-day operations, unfortunately what I've
seen is that some of our employees in the field have been harassed
and threatened by the public because of the environment towards
us.
But I think, if there are instances of that out there, that the bul-
lying culture definitely lends itself to that.

Mr. GROTHMAN. Well, what I am saying is I am extending even
to the people who write the regulations that American business,
that American farms have to live under. Okay?

Now, a normal human being, in writing these regulations, would
have to realize that, when you write them, it is going to be very
costly, it is going to result in a lot of ambiguity in the regulations,
you are going to create a situation in which individual employees
can make subjective decisions that, quite frankly, ruin businesses
and ruin people’s lives.

Do you feel, if this is the culture in the management of the EPA,
that these personality flaws are perhaps one of the reasons why we
have such onerous regulations coming out of the EPA?

Mr. HARRIS. If I may respond?

Mr. GROTHMAN. Yeah.

Mr. HARRIS. Yes, I do. You have a culture of arrogance, beyond
the shadow of a doubt that you could ever see—the arrogance. And
when you have that level of arrogance and unaccountability, there’s
an untouchable feel about this individual now. So, yes, I know it
transfers over to the public.

Mr. GROTHMAN. Okay.
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Ms. KELLEN. And if I could, as well, address that, I think part
of the problem with that is just—I grew up in a town of 400 people,
so I know what it is like in rural America. And the rules you come
up with in Washington, D.C., just do not always make sense when
you get down on the farm. And I think that is a challenge in gen-
eral.

And I think one of the things I would caution you on is that, cur-
rently, the Federal Government itself is so loaded down with regu-
lations that control us and tell us how we can and cannot do things
that it is impossible to operate effectively or efficiently.

Mr. GROTHMAN. Do you think it is possible—and, obviously, you
know, we are not going to get rid of the entire EPA—but do you
think it is possible, given the huge culture of arrogance at the top,
apparently covering so many employees, is it possible for the EPA
to reform itself and work with the American people rather than
right now, where it is perceived as, you know, I mean, really a
problem agency that seems like its sole goal is to harass people and
come up with regulations that lack common sense?

Are there enough good people left in the EPA that it can even
reform itself?

Mr. HARRIS. Did—

Mr. GROTHMAN. Sure, Mr. Harris.

Mr. HARRIS. I believe EPA can be reformed but not without ac-
countability. There’s no way you are going to have change and re-
form without accountability. Until you initiate accountability, do
not expect change.

Mr. GROTHMAN. Just one more question. Do you think it would
be better, given the huge problems you have, to take at least some
of the responsibilities the EPA has and give them back to the var-
ious departments of natural resources around the country?

Mr. HARRIS. They have what—in working in the HR issues, they
have what they call the delegation of authority. If EPA cannot per-
form in a satisfactory manner and eliminate that culture of arro-
gance, that delegation of authority should be in place to take that
authority away and give it to somebody else. This is how you hold
an agency accountable.

Mr. GROTHMAN. Thank you very much, Mr. Harris. We will see
if we can do that.

Chairman CHAFFETZ. [Presiding.] Thank you. I thank the gen-
tleman.

We will now recognize the gentlewoman from Michigan, Mrs.
Lawrence, for 5 minutes.

Mrs. LAWRENCE. Thank you.

I just want everyone to know here today that sexual harassment
in the workplace and allegations of management coverup are some-
thing I take very seriously. As a matter of fact, during my tenure
with the Federal Government, I served as an EEO investigator. So
these are things that I am—the process and the sensitivity to this
I take very seriously.

So one of the protections in place throughout our executive
branch is the Office of Inspectors General. And this committee has
worked to strengthen the role of the IG because of the critical im-
portance of an independent investigation when allegations such as
this arise.
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So my question to you today, to the members of this panel: Mr.
Harris, did you contact the IG, or did you consider doing so?

Mr. HARRIS. No, we did not contact the OIG. My reasons for not
contacting, or the individual contacting them, in Region 5, OIG is
seen as an extension of management, and many employees are in-
timidated to contact them.

The reason for this, because when certain managers with the
bullying tactics, the first thing they do, they contact OIG and sic
them on the employees. So the persona of the OIG regional office
is not the persona that it should be, because they are used as ex-
tensions of management to attack employees. So no one wants to
talk with them.

Mrs. LAWRENCE. So would you say for the record that you feel
that the IG, as we call them, actually are part of the conspiracy
of what happened in this case?

Mr. HARRIS. No, I do not. I think OIG, themselves, independ-
ently, will and can do a good job. But the perception of the employ-
ees toward OIG.

And, no, I do not think there’s a conspiracy. I think OIG would
investigate the facts as they are. But the perception.

Mrs. LAWRENCE. But they were not given the opportunity.

Mr. HaRris. That is correct.

Ms. BOHLEN. And I might add that there is a certain clique of
managers that seem to follow the same pattern. It is not all super-
visors and managers that have this opinion or that operate in this
manner.

But there is a certain faction within EPA that seems to have the
attitude that Mr. Harris just—the arrogance and the entitlement
and that idea of being above the law. And those are the managers
that taint the region, that cause low employee morale. And those
are the ones that need to be isolated and dealt with and held ac-
countable.

Mrs. LAWRENCE. Mr. Tuttle, could you respond to that question
pertaining to the IG?

Mr. TurTLE. Well, I was going to ask just to weigh in on this.

I knew personally two people that worked in the Office of the IG
in Region 5 that were investigators. I had met them independently
when they came down to my office to seek information about other
issues. And while I was completely comfortable that if it was left
to them that it would be investigated, I, too, was not—I am like
Mr. Harris. I was of the impression that the IG’s office has the per-
sona of being an extension of management.

Contacting the IG would’ve normally been one of the things I
would’ve recommended, but I wasn’t comfortable doing that.

Mrs. LAWRENCE. Ms. Kellen?

Ms. KELLEN. Yes. Just to let you know, I have reached out to the
IG. And, unfortunately, our meeting was cancelled last week be-
cause of various reasons. But my intention is to work with the IG
to try to find a way to address these issues and to try to reopen
those lines of communication so that employees do feel comfortable
reporting that. So that is an ongoing effort that we are making
right now.

Mrs. LAWRENCE. Again, I want to reiterate that part of the inves-
tigation of allegations such as what we have heard, and the whis-
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tleblower and that, we must exercise the process that we have. And
we can’t hold our government responsible if we are not using the
investigative tools that are allotted to us.

It seems to me that the allegations that I have heard here today,
which are disturbing to me, are exactly the type of allegations that
we need a third party to investigate.

Mr. HaRris. That is correct.

Ms. KELLEN. Absolutely.

Mrs. LAWRENCE. And perceptions are hard to validate when you
are not even given the opportunity or reporting for that. When
management fails to investigate themselves, the IG can step in as
an independent party to carry out that investigation.

Mr. Chair, I yield back my time.

Chairman CHAFFETZ. Thank you.

I now recognize the gentleman from South Carolina, Mr. Gowdy.

Mr. GowDY. Thank you, Mr. Chairman.

Mr. Harris, I made a note, the ranking member in his opening
remarks said that sexual harassment was intolerable and had no
place in the Federal workplace. And if you heard him today and
hear the passion with which he speaks on this issue, you will know
that if he were in charge it would be not tolerated and have no
place in the workplace.

Mr. HARRIS. That is correct.

Mr. Gowpy. But he is not in charge. And it appears to me that
it is tolerated, prevalent. And, really, the only consequences are
consequences for the victims, not the perpetrators.

Mr. HARRIS. Yes.

Mr. TUTTLE. That is right.

Mr. GowDY. The chairman, whom I laud for calling this hearing,
began to get into some of the specifics with you, and that is pre-
cisely what I am going to do.

No names, no identifying characteristics at all, but I want to
know, how many victims and witnesses to the harassing conduct
were there?

Mr. HARRIS. From the top of my head, right now I remember
there were at least 10. I do not remember specifics, but I do have
it documented in the evidence that I submitted. But I do remember
there were at least—we took 10 statements.

Mr. Gowbpy. All right. So there are 10 victims of sexual harass-
ment.

When did the conduct begin?

Mr. HARRIS. I was informed—as I said, we worked together. 1
was informed that the conduct started right around 2002.

Mr. Gowpy. All right.

Now, we use the word “conduct” because it has such a benign-
sounding name to it. I want you to describe for our fellow citizens
what that conduct was. What did these victims have to endure?

Mr. HARRIS. According to the statement submitted by one of the
victims, she endured the very same thing—the touching, the at-
tempts at rubbing, touching her back, arms, legs, shoulders. This,
if I remember correctly, according to the statements, happened to
at least four of these women.

They reported this, again, going back to 2002, and nothing took
place for this long, limited period. The manager involved was more
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hellbent on saving the reputation of Dr. Bertram than he was in
dealing with the issue. He himself stated to one of the victims, “If
I do something, it will ruin his reputation.”

Mr. Gowpy. Well, I think he had already done that.

And, to the extent that he had not, we are going to keep going.
I read hugs, kisses, placing his hand on the knees of several
women. Is that correct?

Mr. HARrIS. That is correct.

Mr. GowDy. Rubbing their arms, upper and lower backs. Is that
correct?

Mr. Harris. That is correct.

Mr. GowDY. And, again, this is going on since 2002?

Mr. HARRIS. Yes. We were made aware this had been taking
place since 2002. We predict it might have lasted longer than that,
but

Mr. Gowbpy. Well, let’s just go with the most—let’s just go with
what we know we can prove.

Mr. HARRIS. Okay.

Mr. GowpDy. 2002. We have a combination of victims and wit-
nesses who were forced to watch this, whom I also consider to be
victims, numbering 10.

Mr. HARRIS. Uh-huh.

Mr. GowDY. Gestures, remarks, and other sexual innuendos.
What were some of the remarks and innuendos that these victims
were forced to endure?

Mr. HARRIS. I remember, in one conversation with one of the
young ladies, they were at a meeting, and one of the innuendos
were—there was a couple of males who were bantering back and
forth. And they were supposed to be on a ship, the Guardian, which
is the EPA vessel. And they kept making references as to who they
were going to “poke.”

Mr. GowDY. So you have conduct dating back to 2002. You have
double-digit victims. You have conduct that is by any definition
sexual harassment.

Mr. HaRriS. Correct.

Mr. Gowbpy. Now, I want you to tell my fellow citizens all the
consequences that the perpetrators suffered.

Mr. HARRIS. The perpetrator—or, initially, there was an issue for
a—they were going to go ahead and give him a reprimand.

Mr. GowDY. A reprimand.

Mr. HARRIS. For about the third—a written reprimand for about
the third or fourth time. When we stepped in and said, wait a
minute, you gotta do more than that, that is when——

Mr. GowDYy. How would you get a reprimand for this conduct? Is
there any ambiguity as to whether or not it is acceptable? Is there
any ambiguity as to whether or not it is illegal?

Mr. HARRIS. It is not acceptable and should not be. If you look
at the Agency’s

Mr. Gowpy. It is actually a crime——

Mr. HARRIS. I would have agree.

Mr. GowDY. —to touch someone when the touching is unwanted.
It is actually a crime.

Mr. HARRIS. Yeah.
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Mr. Gowpy. Well, I hope it gets remedied. This workplace envi-
ronment is criminal.

Mr. HARRIS. Yeah. It is toxic.

Mr. GowDY. And whatever consequences befall this perpetrator
would be insufficient, in my judgment.

I yield back to the chairman.

Chairman CHAFFETZ. I thank the gentleman.

I now recognize the gentleman from Virginia, Mr. Connolly, for
5 minutes.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

And thank you all for being here.

I think all of us ought to stipulate that sexual harassment in any
form is wrong. In some cases, as my friend from South Carolina
just said, it is against the law. Unwanted advances simply cannot
be tolerable in the workplace. And it is the obligation of every
agency manager within the Federal Government to protect the
workforce from such unwanted advances.

But I think it is important for all of you to also keep in mind
that in this Congress, unfortunately, there is a clear agenda
against the mission of EPA that does not want EPA protecting the
public through regulatory process. And it is very important that, as
we excise out wrongdoers with respect to sexual harassment, that
we keep in mind there is another agenda sometimes at work here,
too. Of course, none of my colleagues here.

And I do not know how many times—over 100—we have voted
on the floor of the House to de-fang EPA. Whether it be water reg-
ulation, air regulation, particulate matter, you know, we do not like
it, collectively, this Congress. And I just—a word of caution, in
terms of what is—some might see another agenda going at work
here.

Now, let me ask Ms. Kellen—so, listening to this and certainly
listening to the formidable statements against the evil of sexual
harassment—so sexual harassment is a pervasive part of the EPA
culture; is that right?

Ms. KELLEN. I would not say it is a pervasive part. It happens
in locations, and it is not appropriately addressed.

Mr. CONNOLLY. Right.

Ms. KELLEN. Bullying is more pervasive.

Mr. ConNOLLY. Bullying.

Ms. KELLEN. Bullying, which is as detrimental, almost as detri-
mental, as sexual harassment.

Mr. ConNOLLY. Why do you think, when it does occur, although
it is not pervasive, it is not handled instantly, I mean, you know,
efficiently and rapidly, so we make a clear statement to others who
might think that is okay and, frankly, to deal with the situation
so the victim is not lingering, you know, without an unresolved
case? Why do you think that is?

Ms. KELLEN. I think, most of the time, most of the managers—
EPA employees tend to hang around a long time, and most of the
managers have come up through the ranks together, and they just
cannot imagine that Joe over here, Manager Joe, who is the nicest
guy in the world to them, could possibly be treating their employ-
ees that badly.
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They are not listening to the employees. And I think there’s a lot
of pressure on senior leaders. And there are plenty of really good
managers at EPA, but I do not think they have the support to
stand up to other managers and do what needs to be done.

Mr. CoNNOLLY. You know, H.L. Mencken once said that, for
every human problem, there is a solution that is simple, neat, and
wrong.

One of the solutions being proposed floating around here is actu-
ally to take away civil service protections from Federal employees,
virtually making Federal employees at-will employees so that pro-
tections go away.

Do you think that would be helpful in terms of trying to make
sure we are excising sexual harassment from the Federal work-
place?

Ms. KELLEN. I think that would be a disaster. None of the people
to my right would still be working for the Agency if that were the
case. They would have got them out of the Agency so fast none of
us would have known what happened.

Mr. CONNOLLY. Mr. Tuttle, you are shaking your head “yes.” You
agree with Ms. Kellen on that, that it would be counterproductive?

Mr. TUTTLE. Yes, I do. I do not want to broad-brush anything.
I think that appropriate action needs to be taken on situations like
this and others, and frequently it is not, whether it is the culture
of get along, go along.

In my words that clearly belong to me, my attitude and view-
point has been that management will do whatever it wants, when
it wants, to who it wants, any way they want, anytime they want,
with impunity. And my colleagues to my right

Mr. CONNOLLY. You mean without civil service protection?

Mr. TUTTLE. So I do not think—yeah. So I do not want to broad-
brush anything——

Mr. ConNOLLY. Yeah.

Mr. TUTTLE. —but I do agree with Ms. Kellen, that if the protec-
tions were removed, I can pretty much assure you that you and I
would not be having this conversation.

Mr. ConNOLLY. Dr. Bohlen and Mr. Harris, I have very little
time left. Did you want to comment on this question of the removal
of civil service protections?

Ms. BOHLEN. I agree with my colleagues to my left. This is a very
serious situation for us

Mr. CoNNOLLY. Could you speak up, Dr. Bohlen? I am sorry.

Ms. BOHLEN. I am sorry. I agree with my colleagues on the left.
It is a very serious situation for us to deal with, and if we were
not to have that protection, none of us would—neither of the three
of us would be here today. So——

Mr. ConNoOLLY. Thank you.

Ms. BOHLEN. —that is my response.

Mr. CONNOLLY. Very important testimony.

I yield back.

Chairman CHAFFETZ. I thank the gentleman.

I now recognize the gentleman from Georgia, Mr. Hice, for 5 min-
utes.

Mr. Hick. Thank you, Mr. Chairman.
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Ms. Kellen, you mentioned earlier that many people, employees
at the EPA just wanted to do their job, and if the managers could
get out of their way, they would be able to do so.

And just to counter a bit the gentleman from Virginia, we are not
talking about an agenda against clean air or safety or that type of
thing, but there are many businessowners out there, quite frankly,
who feel the same way about the EPA as the people who are work-
ing there. They just want to get the EPA off their back and allow
them to do their business without being bullied by the culture that
is within the EPA.

But I do want to go specifically to some of the issues you brought
up regarding retaliation. There has been quite a bit mentioned in
that regard here today.

In your opinion, what kind of retaliation is there? We have men-
tioned bullying, perhaps changing of positions. But, specifically,
what type of retaliation is there against people who report these
types of thing?

Ms. KELLEN. Well, in the instance that I mentioned in my testi-
mony, once the employee had filed her EEO claim, they decided to
go on a fishing expedition and search through her email and try
to—and go through her desk and try to find something that they
could go after her for. And so that that is one way.

And, really, when you look at the nature of the Agency——

Mr. HicE. And what would they use that information, whatever
they found? Would it be used in a blackmail kind of way? Or how
would they use it?

Ms. KELLEN. It was used to try to remove her from Federal serv-
ice.

Mr. Hice. Okay. All right. So it was an attempt to find some-
thing in order to fire her.

Ms. KELLEN. Exactly.

Mr. Hicg. All right.

I am sorry. Continue, please.

Ms. KELLEN. In other instances—I think the issue with the Fed-
eral Government, it is very easy, because of the amount of—after
the Beale situation, the time and attendance rules are very tight,
and we are spending an extraordinary amount of money trying to
enforce that against the rank-and-file employees. And so it is very
eabsy to find a technical violation when someone is still doing their
job.

So the other forms of retaliation is not assigning the good work.
People really are excited about their job. They want to do good
work. And you can take away the high-profile cases, you can take
away the good work and give them the, kind of, dredge of the work.

And so there’s severe and there’s more subtle types of——

Mr. HicE. But there’s multiple types of retaliation.

Dr. Bohlen, real

Ms. BOHLEN. May I comment?

Mr. HIiCE. —quickly, please.

Ms. BOHLEN. Yes. The denial of workplace benefits and privileges
is one way of retaliating. Harassment. Then you have the removal,
the backdating of personnel actions to change the situation so that
it appears to be what management wants it to be.

Mr. HicE. You mentioned earlier specifically intimidation.
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Ms. BOHLEN. Yes.

Mr. HiCE. So there’s quite a bit of about. All right.

How prevalent is retaliation in the culture?

Mr. HARRIS. Mr. Hice, may I address also that issue and that
question, if you do not

Mr. HicE. Yeah, but do so quickly. My time is running out.

Mr. HARRIS. The higher up you go, the more the retaliation. You
have a go-along-to-get-along mentality. You file one complaint, say
something is wrong, there’s now 25, 30 people you now have to
watch.

Mr. Hict. Okay.

All right. How prevalent is this?

Mr. HARRIS. It is very prevalent.

Ms. BOHLEN. Very prevalent.

Mr. HARRIS. The higher up you go, the more prevalent.

Mr. Hick. All right. So this is not—these are not out of the ordi-
nary, these are not exceptions. The entire culture is a culture of
you fall in line, you do as you are told, or you will suffer con-
sequences.

Mr. HARRIS. That is correct.

Ms. BOHLEN. Absolutely.

Mr. Hice. All right.

All of you would agree with that?

Mr. TUTTLE. Yes.

Mr. HARRIS. Yes.

Ms. KELLEN. I actually might disagree a little bit, because there
are some managers there who really do support their employees
and allow them to do their work.

Mr. Hicte. That would be the exception.

Mr. HARRIS. Well, we are talking different regions, too.

Mr. Hick. No, not necessarily.

Ms. KELLEN. Not necessarily.

Mr. Hici. All right. But it is not uncommon? Is it safe to say it
is not an uncommon——

Ms. KELLEN. Right. And maybe I just come from a location that
has better managers than

Mr. HICE. Sure.

Ms. KELLEN. —they have in Chicago.

Mr. Hick. Okay.

What are the options that a person has? If they want to identify
harassment or they've seen something that they want to report,
what are the legitimate options, given the fact that there is a cul-
ture of retaliation if they go forward?

Mr. HARRIS. Your options are diminished. But, again, we have
talked about OIG, the perception or persona. And I think OIG
would do an excellent job, but the persona.

OCR, if you look at the new OCR policies that the Agency just
came out with, they just changed them. Now, you do not even con-
tact the OIG’s office.

Mr. Hice. What about the person whose there, though? I mean,
do they feel like there are options, or do they feel like they just
have to be silenced?

Mr. HARRIS. They feel like they have to be silent. Their options
are——
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Mr. Hice. All right. So they do not feel comfortable.

Mr. HARRIS. No, they do not.

Ms. BOHLEN. No.

Mr. Hice. Okay.

Thank you, Mr. Chairman.

Chairman CHAFFETZ. I thank the gentleman.

We will now recognize the gentleman from Alabama, Mr. Palmer,
for 5 minutes.

Mr. PALMER. Thank you, Mr. Chairman.

Ms. Kellen, you mentioned that if the EPA leadership fails to act
on management complaints that were investigated by the Office of
the Inspector General, then that could undermine the IG reporting
system.

This committee takes that very seriously. We have had a couple
of hearings in which Arthur Elkins, the inspector general for the
EPA, has testified and talked about the impediments that they’ve
faced in investigations, I think some specifically to what is being
discussed here today.

Can you elaborate on this concern from your perspective?

Ms. KELLEN. Absolutely.

In one situation that I actually mention in my written testimony,
the IG did an investigation of an employee. He was moved off into
a small office. And then he was brought back up to the administra-
tor’s office.

I have asked to see the copy of the IG report. I've talked to the
former chief of staff to try to get an idea of what really happened
here. And I was told he was exonerated except for the alcohol
charge, but I am not allowed to see the report.

And so I am not allowed to know whether he was actually exon-
erated from all these charges or whether the employees were just
too afraid to talk to them. And there’s a big difference there.

And so, by having these reports not shared or not more open, we
have no way and the employees who anonymously reported this
have no way to know that anything was actually done on it.

Mr. PALMER. Are there other examples that you might cite?

Ms. KELLEN. Not offhand, but I am sure it has happened in other
situations. But, in general, we do not get to see the IG reports on
these matters.

Mr. PALMER. One other thing that troubles me about the culture
at the EPA involves the title 42 appointments by EPA. And they
allow the EPA to pay well above the normal title 5 levels, with sal-
aries reaching $200,000, $300,000. That is supposed to be used to
hire temporary consultants.

Why does the EPA use this authority to hire managers when it
is intended to attract top-quality scientists and engineers?

Ms. KELLEN. In one instance, I was told that they use the au-
thority because it takes so long to get an SESer in place and that
this was a fast, easy way to get a manager in there.

But I also think that there is, at least in some places, a culture
of, frankly, nepotism-like behavior, whether they have people that
they know of, buddies from before, that they want to get into some
sweet position that they can just kind of slip them in and let them
do their thing.

Mr. PALMER. And those people are protected?
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Ms. KELLEN. They are not protected, really. They are protected
by management, but they shouldn’t be protected, because they are
term appointments. So it should be very easy to remove them, yet
they do not.

Mr. PALMER. Okay.

Thank you, Mr. Chairman.

Chairman CHAFFETZ. Thank you.

I will now recognize myself. Mr. Cummings and I have just a
couple followup questions, and then we’ll get to the Administrator.

I need to understand the involvement of Susan Hedman. Have
you any personal experience with any sort of retaliation from
Susan Hedman herself?

Mr. Harris, go ahead.

Mr. HARRIS. I do, personally—I did not have contact with her di-
rectly. However, personally, yes, I believe she was definitely made
aware of what was taking place. There’s no doubt about it. If you
read what Mr. Mather stated in his affidavit and in the deposi-
tions, he clearly stated he’d consulted with her. And once she was
made aware of this, her statement in her own affidavit, “I told him
to handle it,” or, “I just want this to go away.”

The question with regards to my reassignment and the deposi-
tions that my attorney, Mr. Stuhl, took over—I am sorry, I am
sorry, Carolyn Bohlen’s depositions—again, the elusiveness, the “I
just wanted it done with and over.”

And she signed those documents, but yet in the deposition she
stated she did not have anything to do with this. It was like she
was above this. As the CEO of that region, how can you be above
something of this nature?

Chairman CHAFFETZ. Dr. Bohlen?

Ms. BOHLEN. Mr. Mather stated on several occasions that he had
consulted with Ms. Hedman and that they had agreed on certain
negative aspects of what happened to me in the retaliation, like the
removal from the OCR, like not allowing me to have the temporary
medical flexiplace, episodic flexiplace, I was denied the workplace
privileges and benefits, and also involved in backdating personnel
documents, which I think is a serious issue.

I see that her name was on those documents, signed those docu-
ments. So there was some involvement, yes.

Chairman CHAFFETZ. Thank you.

Mr. Tuttle?

Mr. TUTTLE. As I indicated in the statement I submitted to the
committee, in December of 2012 when I returned from Christmas
leave, my colleague and my labor relations supervisor told me that
he had been informed by an attorney from the Office of Regional
Counsel that Ms. Hedman had told Mr. Mather and Ms. Newton
to get rid of me—and I use the term “get rid of me” colloquially—
largely because of the sexual harassment case and my involvement
in that and how hard I was pursuing to see that management was
held accountable for their responsibilities in that, as well as some
other incidents that occurred that I alluded to in my statement
where I took a stand and said, no, this is not going to happen this
way, and I became an impediment.
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So that is what I understand that she was involved in. As I indi-
cated in my statement, that is hearsay on my part, but it was cred-
ible at the time, given the circumstances.

Chairman CHAFFETZ. And, Mr. Tuttle, I haven’t heard from you
directly verbally here about the Intern X. What did you find? What
did you hear? And were there other incidents that this Paul Ber-
tram was involved with? What was your finding?

Mr. TurTLE. My findings were that, in the statements that I had
gotten, the written statements I had gotten from not only Intern
X but the other interns that I was put in contact with that sub-
mitted statements, a majority, not all, but a significant majority of
those statements all indicated that the same type of behavior—the
touching, the inappropriate contact, the sexual innuendos, the
words—all of that the same.

All of the statements that expressed that indicated that that in-
tern had reached out to management, in particular the manager
that was responsible, because they were all in the same branch
within that division. And they had reached out to this manager to
get it to stop. And one of them made the statement that Mr. Harris
brought up that said, when she wanted something done about it,
this manager, Paul Horvatin, said to her, “Well, you know, if I do
this, it will ruin his career.”

And, as I indicated to Ms. Lawrence, to Congresswoman Law-
rence, one of the other things that was said was that these women
all asked for something to be done, and nothing had been done.

And to piggyback on what my colleagues have said here, all of
this was made much worse than just being in the office, because
all of these interns went out on our research vessel, the Lake
Guardian, onto Lake Michigan, because that is a normal part of
what Region 5 does because that is the national program for the
Great Lakes. And sometimes they are out for days at a time. And
so to be confined on this small research vessel while this is going
on was a concern for the ones that I had gotten statements from.

Chairman CHAFFETZ. How many people, and how far back did it
go in the record?

Mr. TUTTLE. My records went—I got statements that went back
to approximately the year 2000. That would have encompassed
about 10 statements, like Mr. Harris said. And probably all but—
best I can remember right now, all but two had this same kind of
statement made to them.

Chairman CHAFFETZ. In your professional opinion, how would
you categorize Mr. Bertram? Was he a predator? Was he a serial—
I do not want to put words in your mouth.

Mr. TUTTLE. Based on what was documented, that could conceiv-
ably constitute a serial predator. And, you know, as I heard some-
one else make the statement, and I can’t remember where I heard
it, but, you know, this predator was being fed a steady diet of
young interns over an extended period of time.

And to also go along with my involvement—because, again, as I
indicated to the committee in my statement, I pursued this from
the administrative side, and I was pursuing, actively pursuing, re-
moval. And when Dr. Bertram was served notice, I guess, of his
proposed removal, he retained an attorney. And from what I was
given to understand through my labor relations supervisor, Mr. Gil
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Colston, once his attorney—because we provided support docu-
mentation as part of the due process—once his attorney saw what
evidence we had that we were using to justify the removal, the at-
torney supposedly came back to Mr. Mather and asked if Mr.
Mather would let him retire in lieu of removal.

Now, Dr. Bertram had sufficient service for regular retirement at
the time that removal was proposed. I was not proposing to do him
out of retirement, because that wasn’t within my purview. But, by
removing him, I could have added a few extra months and steps
into him getting his retirement. Instead, in my professional opin-
ion, when Mr. Mather agreed to let him retire, he gave him a free
pass out with no blemish. So he had done all these things and es-
sentially walked free.

Chairman CHAFFETZ. Was there any discussion about a criminal
referral? Because, in my opinion, in Mr. Gowdy’s opinion, what he
did was illegal.

Mr. TurTLE. What he did was absolutely illegal. I do not know
if discussion was held between Mr. Mather once the matter was
brought to his attention and the regional counsel, Mr. Kaplan, who
is now the Deputy Regional Administrator since Mr. Mather re-
tired. I do not know if discussion was held on that or not. I can’t
testify to that.

Chairman CHAFFETZ. Dr. Bohlen, it seemed like you wanted to
add something.

Ms. BOHLEN. Yes, I just wanted to interject something.

It seemed as though Susan Hedman made herself involved in the
GLNPO program, the Great Lakes national program, as a result,
I think, of an enormous grant that was given. And Dr. Bertram
was a scientist that was very, very important in completing the
projects involved in that GLNPO grant. And I think that they were
trying to hold onto him for that reason specifically until some of
the work was, you know, either transferred to someone else or that
he was able to at least get involved with cleaning up some of the
project.

Chairman CHAFFETZ. So what you are saying is it was more im-
portant to the EPA to get the grant money and to get the grant
done than it was to hold him accountable for——

Ms. BOHLEN. Yes, it was. At the hands of Ms. Hedman.

Chairman CHAFFETZ. It is disgusting. Absolutely disgusting.

I now recognize the gentleman from Maryland, Mr. Cummings.

Mr. CuMMINGS. Thank you very much, Mr. Chairman. I just have
a few questions real quick.

Let me say this. I assume this is being streamed to EPA, prob-
ably. And all of you out there in EPA land, let me tell you some-
thing. We have had these courageous people to come before us
today, and I promise you that if you try to retaliate against any
of them I will do everything in my power to come after you. And
I really mean that. I do not want anything to happen to these folks
or any other people who are bravely coming forward, trying to sim-
ply do their job.

Ms. BOHLEN. Uh-huh.

Mr. CUMMINGS. Just doing their job.
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Mr. Tuttle, if it were not for all of this, do you think you’d stay
in service? In other words, you have been kind of forced out, but
would you have rather to stay in service?

Mr. TurTLE. Well, to answer the question directly, yes. I like
what I am doing. I believe—I've always been in customer service
positions. I like what I do. I enjoy helping people and helping the
mission get done.

And because of all of the things I've done, I've not only been—
I am not only facing a force-out in December, I've been reduced in
grade from a GS-15, which is what I was in Chicago, to a GS-14;
I've been removed from supervision; I am not allowed anywhere
near anything to do with what I formerly did, at least certainly
anything where I can contribute at the level I have expertise in.

Mr. CUMMINGS. Have any of you all ever talked to Administrator
McCarthy, any of you, directly?

Mr. HARRIS. No.

Ms. BOHLEN. I have not.

Mr. TUuTTLE. No.

Mr. CUMMINGS. She is going to be sitting where you are sitting
in about 5 minutes. What would you, if you—since you are not
going to be asking questions, what would you want us to say to
her? And how do you think that she can help you do your job? Be-
cause you are not—we are going to have that opportunity. You
won’t. This is your shot. I am listening.

Mr. Harris?

Mr. HARRIS. Well, I would like to see, the very first thing, who
are you going to hold accountable. And I do not just mean account-
able with a slap on the wrist or another reassignment and then you
get promoted a year from now and get a big, fat award. Who are
you actually going to remove from Federal service as to what oc-
curred to us?

Mr. CuMMINGS. By the way, she is probably watching this right
now. But go ahead.

Mr. Harris. That is my question with her watching. Who are
going to remove from Federal service?

Mr. CUMMINGS. All right.

Dr. Bohlen?

Ms. BOHLEN. Yes, I think that disciplinary action is necessary for
those who are violators of Federal policies, rules, and regulations.
And I think that accountability, as Mr. Harris said, is very, very
important. There should be some type of stringent action coming
from the top down to reinforce the fact that retaliation, sexual har-
assment, discrimination, and the like will not be tolerated here.
And I think that will be done through example.

Mr. CUMMINGS. Mr. Tuttle?

Mr. TUTTLE. I agree with my colleagues. I think accountability
that is held firmly to is the only answer. I think that retaliation
in any form, regardless of who it is, whether it is me, any of my
colleagues, or anybody else, is abhorrent and has no place in any
organization.

So if I were going to say—I were going to ask a question, it is,
are you going to take a stand to make sure that me, my colleagues,
and people like me can speak out on issues that need to be brought
into the light of day and we are not going to have to worry about



80

whether we are going to end up out on the street or castigated or
marginalized or shamed any more than we have already been?

Mr. CuMMINGS. Ms. Kellen?

Ms. KELLEN. I want the Administrator to do what the head of VA
recently did and go to us, the unions, and work with us so that we
can identify the problems. Because we know where they lie, and we
will be very careful about not identifying people who are not the
problem. We will identify the problems, and they need to address
them.

Mr. CUMMINGS. Now, one thing that Ms. McCarthy may say is
that EPA issued a notice of proposed removal of Dr. Bertram with-
in 2 months of the March 2011 incident. Is that accurate?

Mr. HARRIS. That is accurate, but only after we got involved and
completed a factfinding investigation. Initially, they were going to
give another reprimand. When we met with Mr. Mather and told
him, you can’t do another reprimand——

Mr. CUMMINGS. I am running out of time, unfortunately.

Mr. HARRIS. —that is what it changed.

Mr. CUMMINGS. But let me just say this as I close. I want to
thank you for what you have said.

And I've got to tell you, my chairman here is a lot younger than
me, but as I get older, I realize, Mr. Harris, that 15 years from now
I may be dead. And what you are doing today, it is not just about
this moment——

Mr. HARRIS. Yeah.

Mr. CUMMINGS. —and it is just not about the people there right
now. It is about generations yet unborn.

Mr. HARRIS. That is right.

Mr. CUMMINGS. It is about people who are in high school right
now

Ms. BOHLEN. Right.

Mr. CUMMINGS. —little kids in the sixth grade——

Ms. BOHLEN. Yes.

Mr. CUMMINGS. —who simply want to give.

Ms. BOHLEN. Uh-huh.

Mr. CUMMINGS. They do not want to make a lot of money. They
just want to make things better for all members of our country.

And so what you are doing, what you have done, it goes beyond—
hopefully it goes beyond the grave. And so I want you to keep
pushing forward.

Mr. Tuttle, I am so sorry that you are being forced out of govern-
ment, because you all are the kind of people that we need.

Ms. BOHLEN. Yes, he is.

Mr. CUMMINGS. You are the ones that we need.

Ms. BOHLEN. Uh-huh.

Mr. CUMMINGS. But, yet and still, you are forced out, simply try-
ing to do the right thing.

Ms. BOHLEN. Yes.

Mr. CUMMINGS. We are better than that.

Thank you, Mr. Chairman.

Chairman CHAFFETZ. I want to thank you all for being brave
enough to come here and testify. It will make a difference. We do
listen to what you have. We do want to continue to follow up with
you.
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And I concur with our ranking member here. The passion that
he puts into this and the caring that he has we all appreciate. And
you keep us up to speed, and we got your back.

We are going to stand in recess for approximately 5 minutes
while we reset, and then we will start our second panel with the
Administrator.

[Recess.]

Chairman CHAFFETZ. The committee will come to order.

We are pleased to welcome the Honorable Gina McCarthy, Ad-
ministrator for the Environmental Protection Agency.

And, Administrator, we appreciate you being here. You have reg-
ularly testified before Congress. You have made yourself available,
and to that we are very appreciative, as I know other committees
are.

It is not always an easy thing to come and testify before Con-
gress, but I do believe it is one of the unique things and great
things about the United States of America, the way we operate. We
have these discussions with candor. We ask tough and difficult
questions. It is part of the checks and balances. And your personal
involvement and participation is very much appreciated. And we
recognize that, and we thank you.

As you know, pursuant to committee rules, witnesses are to all
be sworn before they testify. So if you would please rise and raise
your right hand.

Do you solemnly swear or affirm that the testimony you are
about to give will be the whole truth, the truth, and nothing but
the truth?

Thank you.

Let the record reflect that the witness answered in the affirma-
tive.

We would appreciate it if you would limit your verbal comments
to 5 minutes, but we will be very generous with that. And, of
course, your entire written statement will be entered into the
record.

Administrator McCarthy, you are now recognized for 5 minutes.

STATEMENT OF THE HON. GINA MCCARTHY, ADMINISTRATOR,
U.S. ENVIRONMENTAL PROTECTION AGENCY

Ms. McCARTHY. Thank you, Mr. Chairman, Ranking Member
Cummings, and members of the committee, for the opportunity to
testify today.

It really is an honor to serve as Administrator of the U.S. Envi-
ronmental Protection Agency. EPA’s mission to protect public
health and the environment is important to every one of us and our
families, and I understand and appreciate the committee’s keen in-
terest in EPA’s work.

In order to best achieve our mission, one of the priorities for my
tenure as Administrator has been embracing EPA as a high-per-
forming organization. That means using our limited resources effec-
tively, supporting our incredibly talented and dedicated workforce,
so that EPA employees have the tools that they need to do the im-
portant work that we all ask of them every day, as well as ensur-
ing that the Agency continues to rely on a faithful application of
the law and science.
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The overwhelming majority of the approximately 15,000 EPA em-
ployees are dedicated. They are hardworking, they are professional
public servants. I personally remain very proud of the EPA’s
achievement in protecting public health and the environment on
behalf of the American people and of the EPA employees who work
hard every day to make those achievements possible.

But I also know that, over the last few years, there have been
examples of a few EPA employees who have engaged in serious
misconduct. While I firmly believe these employees are isolated ex-
amples, I believe we always can and must do better. To that end,
we have made a number of changes to Agency management proc-
esses and procedures, and we will continue to strive for continuous
improvement in this area.

While not the subject of today’s hearing, with the committee’s en-
couragement, we have been working closely with our inspector gen-
eral to enable the Agency to expeditiously take administrative ac-
tion with regard to certain types of employee misconduct. The
Agency and the OIG have now biweekly meetings to discuss the
status of those investigations into employee misconduct, and we
have agreed upon a set of procedures and timelines for informa-
tion-sharing in certain categories of cases.

These meetings and procedures have helped us facilitate the
Agency’s ability to take action more quickly upon completion of the
OIG investigations. The Agency and the OIG sent a joint letter to
the committee outlining this progress earlier this year.

As I understand it, today’s hearing is focused primarily on the
events surrounding a misconduct situation which occurred in 2011
at our Region 5 office in Chicago.

While the misconduct that is at the root of this case occurred be-
fore my tenure as Administrator, it is my understanding that, in
this particular case, a Region 5 supervisor took action upon learn-
ing of the alleged misconduct of the individual and that the indi-
vidual was subsequently held accountable and no longer works for
the Agency.

While there were some difficulties and likely some
miscommunications among the offices in the region which may
have created confusion among those involved, through the efforts
of all involved, disciplinary actions were taken that resulted in the
subject employee no longer being a Federal employee.

I expect all managers to take appropriate and corrective discipli-
nary actions when they learn of potential misconduct by one of
their employees, regardless of that employee’s position at the Agen-
cy. Harassment of any kind in EPA workplaces is intolerable.

In December 2014, I reaffirmed the Agency’s commitment to pro-
hibit harassment in the workplace through an email to the entire
Agency. In January, I sent a second Agency-wide email reminding
everyone of the OIG’s important role in routing out waste, fraud,
and abuse at the Agency, ensuring employees were aware of their
ability to contact the OIG Hotline about a matter.

The Agency also recognized the need to provide managers with
clear guidance on what to do if they become aware of a matter—
an alleged matter of harassment. Earlier this year, the first-ever
comprehensive set of procedures evaluating allegations of harass-
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ment were developed and sent to the Agency’s five units for bar-
gaining.

When those discussions are concluded, we will finalize the order
that formalizes the Agency’s very first procedure for addressing al-
legations of workplace harassment. The order will provide for uni-
formity and transparency about expectations related to processing
complaints of harassment, procedures for reporting and responding
to those complaints, and guidance for engaging in related fact-
finding and decisionmaking.

We hope to conclude this process in the very near term. Having
formal procedures to implement the Agency’s anti-harassment pol-
icy will provide the clarity we need for managers and employees in
preventing and stopping harassment of any kind.

In closing, I am honored to serve this agency and the people of
the United States. I am proud of the great work accomplished
every day by all of the employees at EPA, and I am excited about
the progress we are making as an agency.

With that, I look forward to taking questions.

[Prepared statement of Ms. McCarthy follows:]
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Opening Statement of Gina McCarthy
Administrator
U.S. Environmental Protection Agency

Committee on Oversight and Government Reform
U.S. House of Representatives
July 29, 2015

Chairman Chaffetz, Ranking Member Cummings, and members of
the Committee, thank you for the opportunity to testify today. Itis an
honor to serve as Administrator of the United States Environmental
Protection Agency (EPA). The EPA’s mission, to protect human health
and the environment, is important to every one of us, and our families,
and I understand and appreciate this Committee’s keen interest in the

EPA’s work.

In order to best achieve EPA’s mission, one of the themes for my
tenure as Administrator has been “embracing EPA as a high performing
organization.” This means using our limited resources effectively,
supporting our talented and dedicated workforce so that EPA employees

have the tools they need to do the important work we ask of them every
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day, and ensuring that the Agency continues to rely on a faithtul

application of the law and science.

The overwhelming majority of the approximately 15,000 EPA
employees are dedicated, hardworking, professional public servants. |
personally remain very proud of both the EPA’s achievements in
protecting human health and the environment on behalf of the American
people and of the EPA employees who work hard every day to make
those achievements possible. But I also know that over the last few years
there have been examples of a few EPA employees who have engaged in
serious misconduct. While I firmly believe these employees are isolated
examples, I believe we can always do better. To that end, we have made
a number of changes to agency management processes and procedures
and strive for continued improvement in this arca. While not the subject
ot today’s hearing, with the committee’s encouragement we have been
working closely with our inspector general to enable the agency to more
expeditiously take administrative action with regard to certain types of

employee misconduct. The agency and the OlG now have biweekly
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meetings to discuss the status of OIG’s investigations into employee
misconduct and have agreed upon a set of procedures and timelines for
information sharing in certain categories of cases. These meetings and
procedures have helped to facilitate the agency’s ability to take action
more quickly upon completion of the OlG investigations. The Agency
and the OIG sent a joint letter to the Committee outlining this progress

earlier this year.

As T understand it, today’s hearing is focused primarily on the
events surrounding a misconduct situation which occurred in 2011 at our
Region 5 office in Chicago. While the misconduct at the root of this
case occurred before my tenure as Administrator, it is my understanding
that in this particular case a Region 5 supervisor took action upon
learning of the alleged misconduct and the individual was subsequently
held accountable and no longer works for the agency. While there were
some difticulties and likely some miscommunications among offices
within the region that may have created some confusion among those

involved, through the efforts of all involved, disciplinary actions were
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taken that resulted in the subject employee no longer being a federal
employee. I expect all managers to take appropriate corrective and
disciplinary actions when they learn of potential misconduct by one of

their employees, regardless of that employee’s position at the agency.

Harassment of any kind in EPA workplaces is intolerable. In
December 2014, I reaffirmed the agency’s commitment to prohibit
harassment in the workplace through an email to the entire agency. In
January, I sent a second agency-wide email reminding everyone of the
OIG’s important role in rooting out waste, fraud, and abuse, at the
agency, ensuring cmployees were aware of their ability to contact the

OIG Hotline about a matter.

The agency also recognized a need to provide managers with clear
guidance on what to do if they become aware of an allegation of
harassment. Earlier this year, the first-ever comprehensive set of
procedures evaluating allegations of harassment were developed and
sent to the agency’s {ive unions for bargaining. Once those discussions

arc concluded, we will finalize the order formalizing the agency’s very
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first procedures for addressing allegations of workplace harassment.
The order will provide for uniformity and transparency about
expectations related to processing complaints of harassment; procedures
for reporting and responding to complaints; and guidance for engaging
in related fact-finding and decision making. We hope to conclude this
process in the upcoming months. Having formal procedures to
implement the agency’s anti-harassment policy will provide additional
clarity for managers and employees in preventing and stopping

harassment of any kind.

In closing, I am honored to serve the agency and the people of the
United States. I am proud of the work accomplished every day by the
employees of EPA and excited about the progress we are making as an

agency. With that, I look forward to any questions you may have.
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Chairman CHAFFETZ. Thank you.

I now recognize myself for 5 minutes.

Do you believe the three witnesses that were here prior, do you
believe they wereretaliated against?

Ms. McCARTHY. No, I do not.

Chairman CHAFFETZ. Not in any way, shape, or form?

Ms. McCARTHY. You know, I think that—Mr. Chairman, I want
to just confirm that harassment of any kind is not tolerated. You
know, as a 61-year-old woman who started in a man’s field

Chairman CHAFFETZ. No, no, no. This is not the question I asked
you. I do not want to know about your background. I want to know
if you think that they were retaliated against.

Ms. McCARTHY. No, sir.

Chairman CHAFFETZ. We heard nearly 2 hours of testimony, and
you believe that their statements are false.

Ms. McCARTHY. No, I did not indicate that.

Chairman CHAFFETZ. Well, they said that they were each retali-
ated against, and you said that is not the case.

Ms. McCARTHY. I indicated that what I look at is the entire facts
around the case. And, clearly, we had confusion in how we inves-
tigated it, but they were part of a large team that actually rec-
ommended removal of that employee, and they are no longer in
Federal employ.

Chairman CHAFFETZ. And part of the criticism

Ms. McCARrTHY. There was nothing to retaliate, and retaliation
will not be tolerated.

Chairman CHAFFETZ. Mr. Tuttle has a lower grade, less responsi-
bility. You do not think that that was a result of some of his com-
plaints against management?

Ms. McCARTHY. There were issues long before the issue of sexual
harassment that arose——

Chairman CHAFFETZ. What is

Ms. McCARTHY. —about Mr. Tuttle’s performance that is well-
docxmented, and he still is a productive and valued member of
EPA’s

Cha;rman CHAFFETZ. What is your definition of “sexual harass-
ment”?

Ms. McCARTHY. It is the same as in the law, sir. And any har-
assment or bullying is not tolerated at EPA. This is not a——

Chairman CHAFFETZ. When you say “not tolerated,” they have
documented multiple cases, up to 10 times, of sexual harassment
against this intern. Did you ever do

Ms. McCARTHY. I think, sir, if you look at the——

Chairman CHAFFETZ. Hold on. Hold on.

Ms. McCARTHY. —entire record, you'll see that these are regular
performance issues that we have resolved separately. It is not a re-
taliation.

Chairman CHAFFETZ. Was there any criminal referral?

Ms. McCARTHY. Was there any criminal referral? In this par-
ticular case

Chairman CHAFFETZ. The answer is no. And I want to

Ms. McCARTHY. —I do not believe so.

Chairman CHAFFETZ. You said that the definition of “sexual har-
assment,” you agree, is what is in law. So if there is—if it is illegal,
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the kissing, the touching, the inappropriate behavior is against the
law, why did not you refer that for criminal prosecution?

Ms. McCARTHY. It was properly referred to the correct agencies
within the

Chairman CHAFFETZ. Which agencies?

Ms. McCARTHY. The Office of Human Resources in that region.

Chairman CHAFFETZ. That is within your own agency.

Ms. McCARTHY. Well, that is

Chairman CHAFFETZ. It is against the law. It is against your own
policies and procedures. What these people testified to is they had
to step up, go to the mat, and say—offering a reprimand is not suf-
ficient. I want to know why somebody

Ms. McCarRTHY. The employee was removed, sir, not rep-
rimanded. He was removed from service.

Chairman CHAFFETZ. Not the—the problem is they had 10 vic-
tims to get to that point.

Now, I grant it, you were not the Administrator the entire time.
I understand that. But this predator, the quote we heard, this was
a predator who was fed a steady diet of interns. The first time it
happened he should’ve been fired, and he should’ve probably been
referred to the authorities for criminal prosecution. It happened 10
times, and you never did that.

Ms. MCCARTHY. I am aware

Chairman CHAFFETZ. You still haven’t done that on this person.

Ms. McCARTHY. I am aware that 11 years ago there was an issue
raised. And it was handled appropriately, is my understanding——

Chairman CHAFFETZ. Appropriately? He got a promotion. He——

Ms. McCARTHY. No. He was

Chairman CHAFFETZ. —continued to work there.

Ms. McCARTHY. He was carefully watched. The very minute——

Chairman CHAFFETZ. Watched?

Ms. McCARTHY. —we had any indication

Chairman CHAFFETZ. Who was watching him?

Ms. McCARTHY. The very minute we had any indication of impro-
priety, which was the recent issue, we took prompt action. And in
less than 2 months, that man

Chairman CHAFFETZ. You moved his cubicle four spaces away.
You think that is appropriate?

What do you say to the mother and father who sent their 24-
year-old to the EPA, she is starting her career, and she is har-
assed? Look at her statement. And you did the appropriate thing
by moving her four cubicles away?

Ms. McCarTHY. We are doing everything we can to reenforce the
policy in the law. We are developing procedures so there’s never a
question about this. And we are doing everything——

Chairman CHAFFETZ. That is not good enough.

Ms. McCARTHY. —we can to protect every employee——

Chairman CHAFFETZ. When somebody is sexually harassed, you
send them to the authorities. You fire them.

Ms. McCARTHY. I did send them to the correct authorities.

Chairman CHAFFETZ. You sent them to Human Resources, who
wanted to reprimand him. You never did send him to the criminal
referral.
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Ms. McCARTHY. Human Resources recommended the same thing
as every manager, which was to actually proceed to removal. The
man is no longer in Federal

Chairman CHAFFETZ. That is not what initially happened. It was
in his record that they had had 10 complaints, 10 sexual harass-
ment complaints, against this gentleman, and he was allowed to
continue to be there. And, as we heard testimony, a predator who
was fed a steady diet of interns.

Ms. McCARTHY. I am aware of one complaint 11 years ago and
the complaint that was just processed under my watch, which re-
sulted in his removal from public service within 5 or 6 weeks.

C%lairman CHAFFETZ. Did you fire him, or was he allowed to re-
tire?

Ms. McCArTHY. He was allowed to retire because that is his
right.

Chairman CHAFFETZ. Yeah.

Ms. McCARTHY. Even if he were fired, he was allowed to retire.

Chairman CHAFFETZ. Do you believe this intern who said that
there Y?vas sexual harassment? Do you believe that her statement
is true?

Ms. McCARTHY. Oh, I absolutely do, and that was

Chairman CHAFFETZ. Then why did not you refer it for a crimi-
nal referral? Why did not you give it as a criminal referral? If you
believe that her statement is true and it was sexual harassment
and that is a violation of the law and you allowed him to just re-
tire, why did not you send that to the proper authorities?

Ms. McCARTHY. We took the appropriate action.

Chairman CHAFFETZ. Do you think it is appropriate—do you
think it is against the law to sexually harass somebody at work?

Ms. McCARTHY. I think it is not only against the law, but it is
also against our policies. And we acted under the policies and the
law when we—when it led to the removal of him from public office.

Chairman CHAFFETZ. Did you let any of the law enforcement offi-
cers know?

Ms. McCarTHY. Mr. Chaffetz, I have two young daughters just
about this woman’s age.

Chairman CHAFFETZ. I've got two young daughters, too——

Ms. McCARTHY. I appreciate the fact that——

Chairman CHAFFETZ. —and I would never send them to the EPA.
it is the most toxic place to work I've ever heard of.

This person, this 24-year-old girl, she is starting her career; she
is harassed over a 3-year period. And you admit that that is a vio-
lation of the law. Why did not you do the criminal referral?

Ms. McCARTHY. There was absolutely no information that I was
aware of or that the people investigating this when this intern
spoke up that there was any consistent harassment until the day
she spoke up.

I am not blaming her. She is in a very difficult situation that
none of us want her to be in.

Chairman CHAFFETZ. When she did speak up.

Ms. McCARTHY. But we can’t know——

Chairman CHAFFETZ. When she did speak up.

Ms. McCARTHY. —things that have never been—when things
aren’t spoken up.
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Chairman CHAFFETZ. Looking at the record now, are you going
to do a criminal referral?

You have got to ask somebody? You are the Administrator.

Ms. McCARTHY. Well, I am happy to move forward in what-
ever——

Chairman CHAFFETZ. You are happy. I do not want you to be
happy. I want you to do the right thing. He should have been fired,
and, at the very least, you should do a criminal referral.

How many times does this happen and you do not do a criminal
referral? I mean, we had the case where we had to bring you up
and talk about Mr. Jutro. So why is there such a toxic environ-
ment?

I want to know why there’s no criminal referral. You did not do
it then, and you are not willing to do it now. Why?

Ms. McCARTHY. The individual could have. We responded appro-
priately under our policies in the law. If additional work is nec-
essary or referrals, we are happy to do that.

I did not make a decision that this shouldn’t move there. I oper-
ated under the policies in the law to move forward. And, in fact,
we expedited this in a way that Mr. Cummings has been asking
us to do for a long time, which is quickly and decisively.

Chairman CHAFFETZ. Do you believe you have an obligation
under the law if you know of sexual harassment——

Ms. McCARTHY. No.

Chairman CHAFFETZ. —to report that to the legal authorities?

Ms. McCARTHY. I am not aware of that obligation, no. I am
aware that we have to follow it up and appropriately take steps
that(:1 ?f‘e appropriate for the circumstances, which is exactly what
we did.

Chairman CHAFFETZ. Your appropriate steps were to move him
four cubicles away. Do you think that was appropriate?

Ms. McCARTHY. No, my step and the step that led to his removal
is what I am referring to. I do not know what you are referring to
in terms of four cubicles

Chairman CHAFFETZ. I've given you probably a dozen chances to
say—and I will give you one more time before I recognize Mr. Cum-
mings. If you have knowledge of criminal activity, do you believe
you have an obligation to report that to law enforcement?

Ms. McCARTHY. I did not treat this as a criminal activity as op-
posed to an appropriate anti-harassment issue. That is how it is
worked. That is how it is done.

Chairman CHAFFETZ. And that is the crying shame, because you
know what? Sexual harassment, it is a crime. And you need to take
it more seriously. And it needs to go to the legal authorities. And
that is the failing on your watch, on what you are doing.

Ms. McCARTHY. Well, part of the challenge, Mr. Chair, is—I am
happy to talk to the woman involved, but part of the decision is
that that woman chose a number of different paths she could take.
It is always open to her. Frankly, I am not comfortable making de-
cisions for a young woman who probably wants to move on, when
I have already taken all of the actions I can do under my own au-
thority.

Chairman CHAFFETZ. You did not separate

Ms. McCARTHY. And I am not sure you
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Chairman CHAFFETZ. —him. You did not move him away.

Ms. McCARTHY. —should make that decision on her behalf ei-
ther.

Chairman CHAFFETZ. Anybody who looks at this case, you fell far
short of that.

I now recognize the gentleman from Maryland, Mr. Cummings.

Mr. CUMMINGS. Thank you very much.

Ms. McCarthy, I just want to see if we can’t—you know, I do not
know how much of the testimony you heard earlier, but you had
three whistleblowers. Two of—well, all three of them are still in
the room. And they were very, very—first of all, they were very
courageous. They are people who came before us—they did not
have to do it, but they did—and they talked about problems that
the chairman had just alluded to.

And I want us to be very careful that we are not so busy being
defensive——

Ms. MCCARTHY. Yes.

Mr. CUMMINGS. —that we do not address the problem.

I am always—I tell my staff that I am about the business of
being effective and efficient, period. Life is short. And so I am try-
ing to figure out how do we address these issues effectively and ef-
ficiently so that we are not in the situation that Mr. Harris found
himself, some 15 years ago talking about these same things, and
now he is back again today talking generally about these same
things.

Mr. Harris, the former EEO manager in the Office of Civil
Rights, Region 5, testified about his experiences with what he be-
lieved to be retaliatory conduct by management. Specifically, Mr.
Harris alleges that in 2011, as a result of investigating claims of
sexual harassment, among other things, he was reassigned to his
current position as EEO specialist.

As a result of his experiences, he offered four recommendations
for bringing about positive change to EPA’s work environment.

And, again, these are dedicated employees

Ms. McCARTHY. Absolutely.

Mr. CUMMINGS. —simply trying to do their job. These are the
kind of employees that ought to be up for awards and, you know,
commendations.

And I would like to get your take on each of his recommenda-
tions.

Mr. Harris contends that the EPA counsel currently act as per-
sonal counsel for senior officials. He said this: “undermines Agency
policies and Federal statutes enforced by EEOC.” He recommends
that this committee, “examine the roles of the Agency general coun-
sels with regard to allegations of Title VII violations and counsel’s
premature involvement in EEO complaints.”

Madam Administrator, how do you respond to that recommenda-
tion?

Ms. McCARTHY. Mr. Cummings, any recommendation that a
dedicated employee of EPA wants to make I am going to look at,
period. But I will explain a couple of things.

In our counsel office, we have a dedicated independent unit that
specifically is there to support OCR and EEO complaints. They are




94

independent of all of the other lawyers in the office and act that
way.

We also have an Office of the Inspector General, who I think this
committee, above all others, will know is extremely independent.
We do not always agree, but they do their jobs well, and they push
us to get better all the time. And we need to respect that they are
available.

There’s also an Office of Special Counsel that is available exter-
nal to the Agency specifically as an independent body to support
these issues.

So there are layers of opportunities here that folks have, and 1
am happy to explain that to them. And if that is inadequate, I will
listen to what else they might recommend that we do.

Mr. CummINGS. Well, I am going to go to Mr. Harris’ other rec-
ommendations, but, you know, one of the things that I said to the
chairman is that I really wanted the IG to look at all of this. Be-
cause | think——

Ms. McCARTHY. Yeah.

Mr. CUMMINGS. —perhaps, and you may not see it, but it sounds
like there’s a culture problem. At least in some of the regions,
there’s a culture problem. And that culture problem probably has
developed long before you even got here. And sometimes that cul-
ture can be so thick and so—I mean, it is so deep that you almost
have to dig it up to really effectively deal with it. And so I am hop-
ing that we will have the IG look at this.

Mr. Harris recommends—I am going to his second recommenda-
tion—that we have an ombudsman’s office which should have, “the
utmost authority over personnel-related issues as they relate to
Title VII violations.”

Administrator, what is your view on the need for a regional om-
budsman’s office with regard to overseeing Title VII claims?

Ms. McCARTHY. I certainly will take a look at it. I can’t say that
I am familiar enough with the role of an ombudsman and how that
interacts with other legal statutes and requirements. But I am
happy to take it back, and we’ll come back to you.

Mr. CUMMINGS. I would ask that—how soon can you get back to
us on your thoughts with regard to that?

Ms. McCARTHY. If possible, maybe I could have our staff work
together and develop a reasonable schedule that you’d think was
appropriate.

Mr. CUMMINGS. Very well.

Next, Mr. Harris suggested the Federal EEO employees cur-
rently do not have sufficient retaliation protection. So he proposes
that the EEO devise, “well-defined penalties for managers who re-
taliate against those who work to uphold an agency’s EEO mis-
sion.”

I believe that you will not tolerate retaliation. There is no Mem-
ber of this body that would go along with people being retaliated
against. As a matter of fact, all of us have worked very hard on
both sides of the aisle to protect whistleblowers and those who
might come before us from the agencies.

But I just wanted to know your view on that.

Ms. McCARTHY. Well, certainly, we want to move forward to
make sure our anti-harassment procedures are in place so that it
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avoids confusion. Because I think part of that really led really good
individuals, as well as two managers, into a difficult situation. So
we’ll get those done, and that will help.

But the idea that we would provide, sort of, uniform measures
really negates our ability to look at each case on its own merits and
give each employee, whether they are a manager or not, their due
process, which is just as important to me, to make sure that we do
thorough investigations and do this with due process.

Mr. CuMMINGS. Well, you’ll never get me to argue against you
with regard to due process. I think the problem is that, when peo-
ple feel that they are walking up against brick walls when they try
to get the word out and try to complain about situations—and, by
the way, and trying to do their job that they are sworn to do—then,
I mean, they wonder about any process.

Ms. McCARTHY. I think part of the issue that I am hearing is the
sense that there’s a double standard——

Mr. CUMMINGS. Yes.

Ms. McCARTHY. —in the Agency.

Mr. CUMMINGS. I am glad you said that.

Ms. McCARTHY. And, you know, I

Mr. CUMMINGS. I am glad you said that.

Ms. McCARTHY. I am working hard to make sure that that is not
the case. And that is what these policies and procedures are about.

But, honestly, this has not been raised as an issue to me. And
I am really surprised that people do not find that the OIG is inde-
pendent and effective in looking at these issues.

Mr. CUMMINGS. Well

Ms. McCARTHY. You know, I would welcome that.

Mr. CuMMINGS. Well, it goes back—now, Ms. Kellen—I do not
know if she is still here. Ms. Kellen was telling me that she does
have a relationship where she is able to talk to you.

Ms. McCARTHY. Yeah.

Mr. CUMMINGS. And one of the things that she said in her testi-
mony—and I think it kind of summarized this whole hearing. She
said the rank and file basically get screwed, and the management,
some of the management folk—and she admitted that there are a
lot of good management people now——

Ms. McCARTHY. Good.

Mr. CUMMINGS. —but that there are some that, even when they
do the wrong thing, they get the bonuses, they get promoted. And
there’s something wrong with that picture. I mean, it seems like
that would smack morale in the face big time. Would you agree?

Ms. McCARTHY. Absolutely.

Mr. CUMMINGS. So I want you to do me a favor. I want you to—
I mean, I know you want to come before us—and I am almost fin-
ished, Mr. Chairman.

I know you want to come before us, and I know you want to
make sure you defend your agency. I got that. But I want you to
also put some binoculars on or at least look through a high-pow-
ered microscope and say to yourself, why would somebody who has
been——

Ms. McCARTHY. Yeah.

Mr. CuMMINGS. —these employees, who have been here many
years, given their blood, sweat, and tears, why would they even
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risk coming here if they did not have something legitimate, or at
least they believed legitimate, to say?

They are putting themselves on the line. And I am telling you,
I could not be in your shoes and just disregard folks who put them-
selves in that position.

Ms. McCArRTHY. Well, Ranking Member, the issue in Region 5
that the chairman was referencing involves what I consider to be
very valued and successful members of this agency. I am not dis-
puting their value or my willingness to work with them as contin-
ued wonderful employees at the Agency.

There was clearly a problem. The question I was asked was
whether it was directly retaliatory, and my concern is that this
committee needs to see the entire record.

Mr. CuMMINGS. I do want to see the entire—that is why I want
to see the IG. That is why I want the IG to look at it.

Ms. McCARTHY. Yeah. So I think it is just important, and not be-
cause I am disputing how they feel

Mr. CUMMINGS. Right.

Ms. McCARTHY. —but just what the facts are on the ground.

And I will continue to work with these employees and others.
Now that I know that there’s a concern here, there will be no stop-
ping our ability to work together. The unions are our partners. We
are going to make sure that happens.

Mr. CuMMINGS. Now, either you can refer to the IG or we can
refer to the IG, but

Ms. McCARTHY. I am happy to request it. I am happy to, sir.

Mr. CuMMINGS. Will you do that?

Ms. MCCARTHY. Yes.

Mr. CUMMINGS. And, Administrator, please hear me out.

Ms. McCARTHY. Yes.

Mr. CUMMINGS. Administrator, I do not know how long you are
going to be in this position, but what we are trying to do is create
a situation where we try to cure some of this——

Ms. McCARTHY. Absolutely.

Mr. CUMMINGS. —so that people coming behind us will not have
to go through the same thing. I mean, it makes no sense.

Ms. McCARTHY. I agree. And I am certainly not trying to be de-
fensive of the Agency, just defending due process for everybody in-
volved. And I will work hard on this, Mr.——

Mr. CUMMINGS. And I want to make it clear, Mr. Chairman, we—
and I know the chairman agrees with me—that we know that the
vast majority of EPA employees are great people giving everything
they’ve got. We've got that. But we do not want to ruin their spirit;
we do not want to take away from them. We do not want to be forc-
ing somebody out, like Mr. Tuttle, who—almost in tears when I
talked to him after the hearing. He does not want to leave, but he
is being forced out. And you know what he said to me?

And I hope you do not mind me sharing this, Mr. Tuttle.

He said, “You know, I am 63 years old. Everywhere I go, I am
pretty much blackballed. I can’t get a job.” Why? Because he simply
Evas trying to do his job. We are better than that. We are so much

etter.

Thank you, Mr. Chairman, for your indulgence.

Chairman CHAFFETZ. Thank you.
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I now recognize the gentleman from Arizona, Mr. Gosar.

Mr. GosAR. Thank you, Mr. Chairman.

We are going to switch it up a little bit, since I haven’t had a
chance to evaluate some of the things.

Administrator McCarthy, there’s a memorandum prepared by
senior Army Corps of Engineers employees detailing serious legal
and scientific deficiencies with the waters of the United States rule
were reported in the news this week.

Are you aware of those memos?

Ms. McCARTHY. I have been reading about them, yes.

Mr. GOsAR. Okay. Are you aware of the legal and scientific defi-
ciencies raised by the Corps in those memos?

Ms. McCARTHY. Just from what I've read. I have not seen the
memo myself.

Mr. GOSAR. Mr. Chairman, I would like to submit the memos and
the attachments into the record and share some of those concerns
with you right now.

Chairman CHAFFETZ. Hearing no concerns, without objection, so
ordered.

Mr. GOSAR. An April 27, 2015, memo from Major General John
Peabody, Deputy Commanding General for the Corps’ Civil and
Emergency Operations, states: “The rule’s contradictions with legal
principles, general multiple legal and technical consequences that,
in the view of the Corps, would be fatal to the rule in its current
form.” As is, the rule will be legally: “vulnerable, difficult to defend
in court, difficult for the court to explain or to justify, and chal-
lenging for the court to implement.” The rule has abandoned prin-
ciples of sound science, quote, and introduced indefensible provi-
sions into the rule.

A May 15, 2015, memo states: EPA’s analysis underlying the rule
is, quote, flawed in multiple respects. And the Corps’ review could
not find a justifiable basis to the analysis for many of the docu-
ment’s conclusions.

Now, question. This rule was jointly issued by the EPA and
Army Corps. Is that correct?

Ms. McCARTHY. That is correct.

Mr. GOSAR. Assistant Secretary of the Army Jo-Ellen Darcy testi-
fied before the House Transportation Committee in June that the
Army Corps, quote, took these concerns and walked through them
with the EPA before finalizing the rule.

Is that your understanding?

Ms. McCARTHY. That is my understanding, yes.

Mr. GosARr. Can you confirm that the EPA knew about these con-
cerns before finalizing the rule?

Ms. McCARTHY. Since I am not privy to the exact language in
the memo, I can’t speak directly. But I can tell you that, in working
with Jo-Ellen Darcy on this rule, she indicated that all of the con-
cerns of the Army Corps had been satisfied. In moving forward
with the final, I individually had conversations with her about the
changes that the Army Corps was interested in making as the pro-
posal moved through the interagency process, and I understood
that everything had been fully satisfied.

Mr. GOsAR. Really? Huh.
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The EPA has publicly stated that it worked closely and carefully
with the Army Corps to make sure, just as you said, sure that all
concerns were addressed before finalization.

In its April 27, 2015 memo, the Corps asserts that, to date, the
fixes have not been adopted, so the flaw remains.

Did the EPA adopt the Corps’ recommended changes to the final
version of the rule published on June 29, 2015?

Ms. McCARTHY. I wasn’t privy to the exact interagency discus-
sion within the Army Corps. I was privy with—I had a close work-
ing relationship, as did our staff, and that is what produced the
final rule. And they understood that all concerns were satisfied.

Mr. Gosar. Well, that is why these two documents come out here
showing quite the contradiction, because they are saying they
weren’t met.

Once again, I see the EPA saying that they are above the law,
not only in rulemaking—and you are aware that there are numer-
ous Supreme Court rulings that defy you actually going into this
waters of the U.S. Application. You got serious comments in re-
gards to the Army Corps of Engineers that you are supposed to
team up with, and yet you sit here and tell me that we have made
sure that it is all taken care of, but yet it is not.

What am I supposed to believe when I hear just the testimony
that you gave in front of the chairman and now I am looking at
waters of the U.S.? It is just a blatant disregard for the rule of law.

Do you have any comments in regards to that?

Ms. McCARTHY. I disagree with that, sir. I think it follows——

Mr. GOSAR. Oh, you can disagree all you want, but the facts are
the facts, are they not, ma’am?

Ms. McCARTHY. They certainly are.

Mr. GOSAR. And so there’s huge deficiencies with this rule, but
yet you did not take the time to do it properly. What you did is
you forced it down, just like everybody else does within this agency.
And so, who cares about the rules?

You know, I come from Arizona, where water is for fighting over,
whiskey is for drinking. So these are very, very important to us,
particularly, in the West.

Ms. McCARTHY. They are.

Mr. GOSAR. And they are overreaching beyond that.

So I find it very defiant to have you sitting here and, in light of
these two documents, stating that you actually worked with the
Army Corps of Engineers, that it is ingrained within the rule. But
it is not ingrained in the rule. And you perpetuated a bad rule that
has legal consequences and has ramifications for States and water
use throughout this country. Shame on you.

I yield back, Mr. Chairman.

Chairman CHAFFETZ. I thank the gentleman.

I now recognize the gentlewoman from Michigan, Mrs. Lawrence,
for 5 minutes.

Mrs. LAWRENCE. Ms. McCarthy, Administrator, I am here today
to talk about your responsibility as the Administrator of this de-
partment.

You have been in this position 2 years, correct?

Ms. McCARTHY. That is right.
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Mrs. LAWRENCE. And the incidents we are referring to happened
before your position took over this department.

Ms. McCARTHY. That is my understanding.

Mrs. LAWRENCE. So my question to you is—and I know that you
understand this, because when you take on a position of a depart-
ment head, you have a responsibility for ensuring that your em-
ployees are safe, that they work without discrimination. Title VII
clearly outlines what that discrimination is.

And one of the ways that you hold employees accountable is that
you train them; that when you come into a department, that you
have documented training that explains to all of your management
staff that violation—that these are the laws, and you are held re-
sponsible for that.

Can you explain to me how you, in these 2 years, have docu-
mented that your managers have this training and the account-
ability that happens as a result of that?

Ms. McCARTHY. I certainly can, and I am happy to provide a
more complete report after the hearing.

But we have had anti-harassment policy in place. People are
trained in accordance with all of the policies. When an issue arises,
one of the first things we look at is ensuring that they have been
properly trained and that there will be no repeat of any violating
behavior.

You know, we take these issues incredibly seriously. And one of
the things that is happened under my tenure is a continued in-
crease in our training budget, not just for managers but for other
employees, so that people can know what their rights are, know
what the appropriate recourse is if they feel like they have had
issues that arise that they are uncomfortable with or they do not
understand.

And I think we are going to keep trying to do the best we can
to both document training but to increase training availability. It
is been very difficult at the Agency to adjust to budget cuts, but
the last thing I am going to do is disinvest in the employees of this
agency.

Mrs. LAWRENCE. Now, the training goes two ways. So you train
your managers, but you also train the employees.

Ms. McCARTHY. Right.

Mrs. LAWRENCE. I was disheartened to hear the testimony of the
previous panel, where they felt they did not have anywhere to go.
To me, what came to mind, if there had been proper training—you
are required to post information. If you feel like you have been dis-
criminated, there’s a confidential number that you can call that is
beyond your manager if you do not feel—are all those things in
place?

Ms. McCARTHY. I believe they are, but I will go back and double
check. I think I am distressed by the same issue. It seems as if
they knew the Office of the Inspector General was available but did
not feel comfortable or that they would be independent. You know,
we are—and I will talk about that and figure out what else we do.

But there is training. People know who to call. One of the things
we are working on on anti-harassment is, while we have had a
good policy, I think we haven’t had the procedures in place to im-
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plement that consistently and effectively, which is why we just did
that.

I just asked that that policy be developed. What happened is the
five unions wanted to bargain on the implementation of that policy.
And that is where we are today. My hope is that that will provide
added clarity, and we’ll integrate that into a more rigorous training
program, as well.

Mrs. LAWRENCE. I want to be really clear. The question that was
just asked by my colleague is about efficiencies in programs and
procedures within EPA. I am the ranking member on Interior. EPA
is extremely important to our government, to our environment,
something I am very committed to.

This whole hearing is about distractions, about waste of time and
demoralizing employees that we need energized and committed to
actually doing the job we hired them to do. It is unacceptable that
we have 11 complaints put forth on the same issue about sexual
harassment, about bullying. And, to your credit, 2 years in—but
you must have a fierce commitment to policies, to making sure that
any employee, if they feel like they've been discriminated against,
that they know where they can go; that the IG—you do not wait
for the employee to call the IG. You energize the IG to advise you.

You need to do something above and beyond. You need to be cre-
ative, as the Administrator, how you are going to change this. Be-
cause I am holding EPA accountable to do what we hired them to
do. It is a critical time in our country, with our environment and
these questions on water, for us to be so distracted.

This, to me, is so disappointing, that we have to spend this much
time when we have valued—30 years’ experience in EPA is some-
thing that we should be valuing. That employee should be so ener-
gized and integrated into the success of this country and doing the
work for EPA.

And, with that, I yield back my time.

Chairman CHAFFETZ. Thank you.

We'll now recognize the gentlewoman from Wyoming, Mrs. Lum-
mis, for 5 minutes.

Mrs. LumMis. Thank you, Mr. Chairman.

And I certainly admonish you to listen to the chairman and the
ranking member and the other members of this committee who
have brought to your attention how serious this committee believes
this issue is.

With that, I, too, am going to switch gears. I want to talk to you
about a couple of substantive issues related to the President’s Cli-
mate Action Plan.

Now, under his plan, the EPA has proposed two major rules on
existing power plants and on new power plants. These rules affect
listed species.

Now, let’s go to the Endangered Species Act, where any Federal
agency that carries out a discretionary action that may affect a list-
ed species or critical habitat must consult with either the Fish and
Wildlife Service or NOAA Fisheries. The threshold is really low. It
is any possible effect, including insignificant or beneficial effects.
That is what triggers the consultation requirement in the Endan-
gered Species Act.
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Now, let’s turn back to the existing-source rule. The EPA just
summarily concluded that the rule would have no effect on any list-
ed species. In the new-source rule, the EPA did not even address
compliance with the Endangered Species Act.

My question is this: Will EPA consider whether its proposed new-
source rule may affect any listed species or critical habitat?

Ms. McCarTHY. Well, Congresswoman, first of all, I am glad of
the commitment to endangered species, and I share it. We will
make sure that the final rules actually meet our obligation under
the Endangered Species Act.

Mrs. Lummis. Well, I hope that obligation includes a consulta-
tion. Because, with regard to the existing-source rule, every model
EPA has released projects that multiple coal-fired power units will
close if the rule is implemented. Now, among those are Big Bend
Power Station and Crystal River Power Plant in Florida.

Now, according to the Fish and Wildlife Service’s Florida man-
atee recovery plan and a USGS study, the warm water that is pro-
vided by these plants is crucial to the existence of the Florida man-
atee. The plan states that about two-thirds of the manatees in Flor-
ida rely on these warm-water discharges for protection from the
cold. The plan states that alterations to power plants will signifi-
cantly affect the manatees’ ability to survive cold temperatures.

Many of the power plants in Florida even have manatee protec-
tion plans imbedded in their Federal Clean Water Act permits for
water discharges. Now, that includes, like, Big Bend and others.
The operator of Big Bend Power Station, Tampa Electric Company,
has advised the Public Service Commission in Florida that your ex-
isting-source rule will force the company to shut down Big Bend.

How did the EPA conclude that its existing-source rule will have
no effect on endangered species if the EPA’s own modeling and the
Tampa Electric Company have both concluded that the rule will
shut down generating units at this plant and eliminate the warm-
water refuge for manatees?

Ms. McCArTHY. Well, Congresswoman, as you know, this issue
has arisen during the proposal period for 111(d). We will certainly
take a look at this comment, and we will abide by the law as we
finalize the rule.

Mrs. Lummis. Have you ever contacted the Fish and Wildlife
Service with regard to the possible effects of the two power plant
rules on endangered——

Ms. MCCARTHY. I can only speak to my own knowledge, which
I personally have not.

Mrs. LumMmis. Do you know if anyone else in the Agency has?

Ms. McCARTHY. I do not know the process that has been estab-
lished by the Agency and the staff so far.

Mrs. Lummis. Would you please provide to this committee infor-
mation on whether and who, if anyone, contacted the Fish and
Wildlife Service with regard to the possible effects of the two power
plant rules on endangered and threatened species?

Ms. McCaArTHY. Well, I know, Congresswoman, that when the
rule comes out in final form, you will see this as a comment in re-
sponse, and it will be fully responsive to your request.
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Mrs. LumMmis. We will go now to the existing-source rule. What
is the basis for finding no effect on the manatee under the existing-
source rule? The overwhelming evidence is to the contrary.

Ms. McCARTHY. I can’t answer that specific question any more
directly than I just did, which is the folks are aware of the concern
that is been raised, and they will address that concern, and we will
make sure that when the final rule comes out it is consistent with
our requirements under the Endangered Species Act.

Mrs. LumMis. Would you provide to this committee also the basis
for a decision?

Ms. McCartHY. That will also, I am sure, be thoroughly dis-
cussed, but I will make sure that is the case as we look at the re-
sponse to comment in the rule.

Mrs. LumMis. Thank you, Ms. McCarthy.

Mr. Chairman, I yield back.

Chairman CHAFFETZ. I thank the gentlewoman.

I now recognize the gentlewoman from the District of Columbia,
Ms. Norton, for 5 minutes.

Ms. NORTON. Thank you very much, Mr. Chairman. And I want
to thank you especially for today’s hearing. I think it is a very im-
portant hearing.

And I want to thank Ms. McCarthy for coming and for the
progress the Agency has made.

Ms. McCarthy, when I became chair of the Equal Employment
Opportunity Commission, sexual harassment was not even defined
as sexual discrimination. We issued guidelines defining the words
“sex discrimination” in the statute to include sexual harassment,
and the Supreme Court later backed us up.

The courts have not done the same with respect to unpaid in-
terns. I was flabbergasted but understanding, how some courts in-
terpreted law, to find that some courts have already found that un-
paid interns are not covered by the word “employees” in Title VII
of the 1964 Civil Rights Act. That means that the people, the whis-
tleblowers who testified here today could not receive relief in the
courts the way an employee of the Agency could under the statute.

Mr. Cummings, our ranking member, has introduced a bill to
correct this flaw in Title VII. He calls it the Federal Intern Protec-
tion Act. I hope that some of the Republicans on this committee
who have expressed I think appropriate outrage at the harassment
that went on here will join us as cosponsors to this bill.

And I would like to ask you if you would support a bill to add
or define interns as employees under Title VII of the 1964 Civil
Rights Act.

Ms. McCARTHY. While I can’t speak directly to a legislative pro-
posal, I can indicate to you that EPA strives to protect all of our
employees from discrimination, and we hold our employees and our
managers accountable for their actions.

Ms. NORTON. Now, let me ask the question more directly. Would
you have your counsel look at the—since there has been repeated
harassment of interns—and, by the way, this House and the Sen-
ate now, like most large employers across the United States, are
replete with interns. This has widespread implications.

Would you have your counsel look at the recently introduced Fed-
eral Intern Protection Act and indicate to this committee, to the
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chairman and the ranking member, whether you would support
that act to prevent the harassment of interns in the future? Would
you give us that in writing?

Ms. McCARTHY. I am happy to provide technical assistance on
this. And I think, as you know, I personally and the Agency would
support any effort to ensure that our employees are not——

Ms. NORTON. I appreciate that, Ms. McCarthy, because I can see
that you want to get rid of this issue and are right do so.

I wasn’t here to hear from the first panel, but I've read their tes-
timony, and I was particularly interested in the testimony of the
whistleblowers and of Ms. Kellen of AFGE Council 238. In my own
experience at EEOC, I've found that employees on the ground can
be very helpful. That particularly, seems to me, might be the case
here, where we are talking about managers.

Ms. McCarthy, I can think of no one in the life of an employee,
not even you, the head of the Agency, that has more power and au-
thority over an employee than the direct supervisor or manager.
That is why listening to these employees is, it seems to me, par-
ticularly important. And, of course, she describes what she calls a
serious lack of accountability and transparency, she says, at EPA
in particular.

When a manager has a problem—you know, imagine having to
file a Title VII complaint against your manager. I mean, that really
takes a lot, even if the law covered interns. That takes a lot of gall.
That is why proactive action would be most beneficial.

She does state, Ms. Kellen, that there are tools and procedures
currently to address management issues. So I would like to look at
the existing tools and procedures to address management issues,
since that is so far out of reach of the average employee.

You have made some progress, and I am looking at these man-
agement issues for even further improvement. And employees are
among those who will always offer suggestions. She says that it
would be helpful to have the GAO conduct a study of what she calls
billlying in the Federal sector. And she does not even list EPA
alone.

Now, understand that the word “bullying” here has real connota-
tions. I mean, it may be if you bully a Federal employee that is
about all you have to do in order to get your point across, and
there’s nothing she can do, even if it is a form of harassment.

So I wonder if you would support the idea of a GAO study of bul-
lying in the Federal sector by management employees?

Ms. McCARTHY. I would be happy to support an independent look
at this. And, in fact, Congresswoman, I think we still have work
to do within EPA. I mean, every agency has to continue to be dili-
gent, but one of the things we have put on the table is much more
concise and well-spelled-out procedures that managers need to fol-
low and that employees can count on when these complaints come
forward. We need to get that over the finish line, complete the re-
view of the union, because we welcome their input on it. But we
all have to keep struggling on this issue.

And I am not claiming that EPA is above where any other agen-
cy is. Bullying happens at all levels whenever there is a power dif-
ference between one employee and another. And we have to con-
stantly be as diligent as




104

Ms. NORTON. And it is really that power difference I am talking
about. The Agency employee may rarely see you but will see her
supervisor, or SES, far more often.

I wonder, because there was testimony that action by managers
has not been fully investigated. Now, Ms. Kellen suggests some-
thing called a feedback loop, where employees could anonymously
offer their opinions of how managers are performing their duties.

Now, of course, that anonymous feedback could be of any kind,
and I am not suggesting it is enough to get some kind of action
taken against an employee. But this person who was guilty, it
would appear, of repeated instances of sexual harassment, if em-
ployees could have anonymously reported that and if the head of
the Agency knew that—others have gone on for much longer than
I've gone on, including, you Mr. Chairman. If I could just get an
answer.

Chairman CHAFFETZ. Well, with all due respect, we are almost
3 minutes over. I am just—I just tapped.

Ms. NORTON. Could I just get an answer to this question then?

Chairman CHAFFETZ. Sure.

Ms. NorTON. Thank you, Mr. Chairman.

Ms. McCARTHY. I will be as brief as possible.

We do have an OIG Hotline, which is the most direct way for
anybody to raise an issue.

Ms. NORTON. And that is anonymous?

Ms. McCARTHY. It is, yes.

But more to your point, I am happy to talk to Ms. Kellen about
any suggestion she has for how we can proactively address this
issue and not wait until it has to go to a hotline.

Ms. NoRTON. Thank you for your indulgence, Mr. Chairman.

Chairman CHAFFETZ. Thanks.

We’'ll now recognize the gentleman from Georgia, Mr. Hice, for 5
minutes.

Mr. Hict. Thank you, Mr. Chairman.

I would like to begin by going back to the topic from my col-
league from Wyoming. The U.S. Geological Survey, I am sure you
are aware, has the manatee on the endangered list. And they rely
on power plants as a source of warm water during the wintertime.

And you had mentioned a moment ago that, to your knowledge,
the EPA never contacted the U.S. Fish and Wildlife Service or Na-
tional Marine Fisheries Service. Is that correct?

Ms. McCARTHY. No, sir, that is not what I indicated. I said that
I have not personally had those conversations.

Mr. HicE. So who has had those conversations?

Ms. McCARTHY. Well, the obligation of the development of the
rule in addressing those issues falls to—I guess our Assistant Ad-
ministrator at the Office of Air and Radiation would be the next
one to look at this issue.

Mr. HicE. You “guess.” So you do not know who is responsible?

Ms. McCARTHY. You know, I do not run the day-to-day work of
the rule. As you know, we have received lots of comments on this
rule. This is certainly on the radar screen, and I am confident that
we will put out the rule in a way that addresses this

Mr. Hice. Well, it needs to be on the radar screen; this is the
law.
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Ms. McCARTHY. Absolutely.

Mr. Hick. The law requires you to contact them, and you do not
have any idea if they were contacted or not.

Ms. McCARTHY. I just said I did not participate in conversations
myself. That is all I am

Mr. HickE. And you are also indicating that you do not know if
anyone else did either, because you are saying you guess it might
have been one department or another. So you do not know.

Ms. McCarTHY. All I know is that my staff and I are well aware
that we have an obligation to meet the rules under the Endangered
Species Act, and we will do that.

MI‘(.:1 Hice. Okay. But you do not know if those agencies were con-
tacted.

Ms. McCARTHY. I honestly do not recall whether I've had that di-
rect conversation. I may have, but it is

Mr. Hick. I am not talking about you. I am talking about the
EPA in general. Did the EPA abide by the law

Ms. McCARTHY. The EPA has to abide by the law on the final
rule, and we will.

Mr. Hick. Did the EPA abide by the law and consult with the
U.S. Fish and Wildlife Service or National Marine Fisheries?

Ms. McCARTHY. I am happy to get back to you, as I indicated——

Mr. HiCE. So you do not know, is the answer.

Ms. McCARTHY. There are many comments that we receive that
I do not follow directly up on. But I am

Mr. HiCE. So are you saying yes or no or you do not know?

Ms. McCARTHY. I do not know.

Mr. Hice. Okay. That is what I was trying to get to. All right.
So you do not know if the law was upheld or not.

Ms. McCARTHY. I know that the law has to be upheld, and I
know that happens when we issue the final rule, which has not
happened yet.

Mr. Hick. All right.

Well, you realize that the EPA’s proposed rule ultimately is going
to shut down a number of coal-generated power plants.

Ms. McCARTHY. I remember in the Regulatory Impact Analysis
there was an estimate of potential closings as a result of decisions
the States might make as a result of that rule.

Mr. Hice. There have been a number of those. One of them is
in my own district.

Ms. McCARTHY. Okay.

Mr. Hice. Plant Branch was closed down because of EPA regula-
tions and so forth. And this

Ms. McCARTHY. Which plant did you say, sir? I am sorry.

Mr. Hick. Plant Branch in Milledgeville, Georgia, shut down be-
cause of the EPA regulations, and hundreds of jobs have been lost
because of that. And the manatee, of course, not in my district but
relies in other areas on the warm water generated here. And it just
sounds to me, again, that the EPA is not abiding by the law.

What would happen if a business decided that they were just not
g}(l)in§ to abide by regulations from the EPA? Would you ignore
that?

Ms. McCARTHY. Not if it was called to my attention. And, cer-
tainly, EPA won’t ignore the law either.
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Mr. Hice. Well, EPA has been ignoring the law, and it is not—
do you believe that all coal plants should be shut down?

Ms. McCARTHY. I do not have—it is not—there’s no belief system
I have about coal at all, sir. All I do is enforce the law.

Mr. HicE. You do not have a belief system?

Ms. McCARTHY. No.

Mr. HicE. Do you believe that coal generates power?

Ms. McCARTHY. Yes, I—that is a factual issue.

Mr. Hick. It is a factual issue. Do you believe that they should
be shut down because they are coal-generated?

Ms. McCARTHY. I think they offer tremendous value to en-
ergy——

Mr. Hict. That was not my question. I know they offer——

Ms. McCARTHY. No, I do not have any——

Mr. HiCE. —value because the offer energy.

Ms. McCARTHY. —belief as to whether they should be shut down
or not shut down. I do not—that is not a belief system for me, sir.
I appreciate the value that coal brings to our energy supply system
and how valuable it is

Mr. HickE. You are having a difficult time understanding my
question. I am asking, do you believe that coal plants should be
shut down?

Ms. McCArTHY. I have no such belief that they should be shut
down.

Mr. Hice. Okay.

Ms. McCARTHY. I have no belief——

Mr. HICE. Are you aware that EPA policies and regulations are
skyrocketing the ability for coal-generated power plants to exist?

Ms. McCARTHY. I believe there are two things happening. One is
there is a transition in the energy world, and coal is becoming less
competitive because of inexpensive natural gas. And I believe that
we are putting rules out that are related to pollution from
those

Mr. Hick. Coal is becoming expensive because of the upgrades
that are required by plants to uphold the regulations put upon
them by the EPA.

Ms. McCARTHY. There are

Mr. HICE. My time has expired. I thank you, Mr. Chairman.

Chairman CHAFFETZ. I thank the gentleman.

We will now recognize the gentleman from Alabama, Mr. Palmer.

Mr. PALMER. Thank you, Mr. Chairman.

Ms. McCarthy, Arthur A. Elkins, the inspector general for the
EPA, testified a number of times about their frustration with co-
operation from the EPA. As a matter of fact, he talked about how
the EPA had inappropriately blocked his office from conducting
some investigations that involved employee misconduct. He testi-
fied to this in September 2014 and, in that testimony, advised the
committee that the EPA had asserted that there was a category of
activity defined as intelligence, to which the OIG may have access
only subject to the EPA’s granting permission. He further stated
that, in some cases, the EPA’s obstruction had interfered with and,
in some cases, fouled the investigations.

There’s other testimony by Patrick Sullivan from the OIG’s office
where he talked about other inappropriate activity taking place at
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the EPA in which the EPA employees in the Office of Homeland
Security had been interviewing EPA employees and telling them
not to tell the OIG, pulling EPA employees’ emails and phone
records, and searching information on employees’ computers,
among other things. And he said those, in fact, are investigations,
and that is what they are doing. And the point is that the Office
of Homeland Security does not have investigative authority.

Now, this has gone on now for some time. In April, Mr. Elkins
testified again and pointed out that the EPA confirmed to the Of-
fice of Inspector General that it would share the information that
they had been seeking, both with regard to previous matters and
on an ongoing basis, and that the Agency had not yet shared that
information.

Then, in June, apparently—and I do want to cite one other thing.
There was a memorandum of understanding that the EPA entered
into unilaterally with the FBI without informing the OIG that fur-
ther impeded the OIG’s ability to do their job.

And then, earlier, in June, you finally agreed to turn over the in-
formation. And you also informed the OIG’s office that you had re-
scinded the memorandum of understanding.

Now, my question to you is, have you turned over all of the infor-
mat;on from the investigations from the Office of Homeland Secu-
rity?

Ms. McCARTHY. My understanding is that we have made tremen-
dous progress into——

Mr. PALMER. No, ma’am. This is a yes or no answer.

Ms. McCARTHY. I am trying to answer your question, sir.

I do not believe that we were withholding information or that
MOU indicated that we would be. However, I've addressed every
one of Art’s concerns, including rescinding that MOU, having——

Mr. PALMER. You have rescinded the MOU?

Ms. McCARTHY. —direct contact with the staff, reaching an
agreement with the FBI on how to integrate the OIG into all of the
efforts that they are concerned about at our Office of Homeland Se-
curity so that Homeland Security can perform their programmatic
functions and never ever be viewed by the IG or anyone as above
the law, in terms of allowing the IG access to information they
need to do their job.

We have made great progress in that venue.

Mr. PALMER. Well, you keep talking about not impeding the
OIG’s investigation, but that is not their opinion. In this April tes-
timony, he said, in this particular case, the OIG’s investigation was
negatively impacted and delayed by the fact that these senior EPA
officials did not notify the OIG about their knowledge of the under-
lying incidents.

And my question again: Have you turned over the information
from these investigations to the Office of the Inspector General?

Ms. McCARTHY. I am not sure I understand what this refers to,
sir, but I do not want——

Mr. PALMER. Okay. I will simplify it for you.

Ms. McCARTHY. —you getting the impression that we are with-
holding any information that the IG needs to do its job.

Mr. PALMER. Reclaiming my time

Ms. McCARTHY. And I think the IG understands that.
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Mr. PALMER. I will simplify it for you. Let me make it simple.

Ms. McCARTHY. Okay.

Mr. PALMER. Have you turned over all of the information from
the Office of Homeland Security to the OIG?

Ms. McCARTHY. As far as I know, the IG and the Office of Home-
land Security are working collaboratively to ensure that the Office
of the Inspector General can do its job while the Office of Home-
land Security can perform its programmatic functions.

Mr. PALMER. The reason I am pressing this

Ms. McCARTHY. That is how it is supposed to work.

Mr. PALMER. The reason I am pressing this is, throughout this
period of time——

Ms. MCCARTHY. Yes.

Mr. PALMER. —you consistently offered to work with the OIG’s
office and did not do it. Okay? So I just want to know, are you
going to do what you said you were going to do?

And I appreciate the fact that you rescinded the memorandum
of understanding.

Ms. McCARTHY. Thank you.

Mr. PALMER. But we would like to know definitively that you are
turning over the information that the Office of Inspector General
has requested. And, if you have not, when will it be done?

Ms. McCARTHY. I have dictated that as an absolute requirement
of our Office of Homeland Security. We met with the Federal Bu-
reau of Investigation; we set up a process to ensure that is hap-
pening. And I have heard no further concern of the inspector gen-
lt?lref(li that information that he is aware of is being somehow with-

eld.

Mr. PALMER. Okay. We'll follow up on that later.

If the chairman will indulge me, I have one other question.

Five years ago, armed agents from the EPA conducted a raid on
a city wastewater treatment facility in Dothan, Alabama. What I
would like for you to do, Ms. McCarthy, is provide to this com-
mittee a copy of the threat assessment that justified armed agents
in body armor conducting a raid on a municipal facility.

Mr. Chairman, I appreciate the additional time. Thank you.

Chairman CHAFFETZ. Thank you.

As we wrap——

Ms. McCARTHY. Mr. Chairman, can I just make

Chairman CHAFFETZ. Sure.

Ms. McCArTHY. —sure I know which incident he is talking
about?

I am aware of an investigation. I am unaware of any raid.

Mr. PALMER. Okay. It is the city of Dothan, Alabama.

Ms. McCARrTHY. Okay. Thank you.

Mr. PALMER. Thank you very much.

Chairman CHAFFETZ. We would appreciate your following up
with Mr. Palmer on that.

Ms. McCARTHY. Okay.

Chairman CHAFFETZ. As we wrap up here, I have just a few, sort
of, cleanup questions here.

Can you provide this committee the bonuses, if any, that Mr.
Paul Bertram received over the last 10 years?

Ms. McCARTHY. I am happy to follow up on that, sir.
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Chairman CHAFFETZ. And Susan Hedman, could we also look at
those for the past 10 years, as well?

Ms. McCARTHY. The Regional Administrator?

Chairman CHAFFETZ. Yes. Bonuses

Ms. McCARTHY. Certainly.

Chairman CHAFFETZ. —for the last 10 years. We would appre-
ciate that.

Ms. McCARTHY. Okay.

Chairman CHAFFETZ. She was the person in charge with all of
these incidents that we have been talking about, the sexual harass-
ment incidents, not the other issues that were sort of off-topic.
What is your assessment of her performance in this?

Ms. MCCARTHY. In this instance?

Chairman CHAFFETZ. Regarding the sexual harassment issues,
the retaliation, et cetera.

Ms. McCARTHY. Well, I do not—I do not know what her direct
involvement has been. I am aware of the full record, and I know
that the employee in question basically left Federal service, which
I think was the appropriate thing to do. I do not know her direct
involvement in the retaliatory issues.

Chairman CHAFFETZ. And I guess that is the concern. I mean, it
is risen to the level that we are having congressional hearings
about this. We have expressed concern about this. These problems
keep happening.

Ms. McCARTHY. Generally

Chairman CHAFFETZ. And, you know, it is one thing when you
get one person complaining; it is another thing when you get three.
And their testimony is consistent. Their authenticity seems to be
as real as it gets.

Our professional staff have spoken to the victim here, one of mul-
tiple victims that were at the hands of Paul Bertram. And what is
just sick and disgusting——

Ms. McCCARTHY. Yeah.

Chairman CHAFFETZ. —is that it was allowed to continue
through years.

And we have brought this issue to you before, about when some-
body does this and they do look at it, I do not understand why it
is not in their record so that the next time they go to get a bonus
or a promotion or come to some conclusion, that somebody can’t
look back at this and say—I mean, first of all, it should never get
to the second time, ever. But, in this case, we are talking about 10
times.

Now, I respect the idea that you were not the Administrator the
entire time. But it is your watch, and you have been there for a
few years now. And we had a hearing about this earlier this year.

Ms. McCARTHY. Yes.

Chairman CHAFFETZ. What specifically are you doing, not about
issuing, “Hey, here’s our sexual harassment policy,” which is im-
portant, but what are you doing to make sure that nobody but no-
body is allowed to get a bonus or promotion if they participate in
sexual harassment?

And are you doing anything to look back into the record and find
those people who have a serial problem with harassing women in
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particular? And it can happen to men, too, but the cases we have
heard have been primarily towards young, entry-level women.

Ms. McCARTHY. Yeah.

Chairman CHAFFETZ. What exactly are you, as the Adminis-
trator, doing to get rid of those bad apples so we do not ruin some-
body else’s life? Because the atmosphere that we hear about today,
it is still going on. I have no trust or belief that you have actually
solved the problem.

Ms. McCArTHY. Well, you know, we have to be as diligent as we
possibly can, because——

Chairman CHAFFETZ. I know, but what is it? What are you
doing?

Ms. McCARTHY. —one is one too many, and I understand that.

I want to make it clear to you, Mr. Chairman, that we are not
just putting another policy out. We are actually doing an imple-
mentation, procedures, so that the employees can know what it is,
we can hold managers accountable for doing—for actually following
those procedures.

So we are working through that with the union because I under-
stood that this issue has been raised. But, you know, we’ll continue
to be as diligent as we possibly can. We'll find out what we need
to do to make it more comfortable for these women to come for-
ward. This is a very difficult situation that I take very seriously.

Chairman CHAFFETZ. I just do not hear the specifics. Here’s what
I want to hear: We are going to go through each and every per-
sonnel file, and anybody who has sexual harassment, we are going
to go back and evaluate that, we are going to do criminal referrals
where necessary, we are going to fire people who have participated
in this habitually, and we are going to go through each and every
one. It is going to take some time, but we are going to do that. And
when it comes to our attention next time, we are going to get the
inspector general involved, and we are going to take it very seri-
ously so that everybody feels comfortable in their work environ-
ment at the EPA.

That is the answer I am looking for, and you are nowhere close
to that. Did I say anything that you would disagree with?

Ms. McCARTHY. You have not said anything I disagree with
what—how you would handle it. My concern is making sure that
we follow due process for the employees. That is equally important
to me. Whether you are an employee or you are a manager, I am
going to follow due process.

Chairman CHAFFETZ. Nobody’s going to argue against due proc-
ess——

Ms. McCARTHY. Okay.

Chairman CHAFFETZ. —but what we heard testimony in the first
panel is, when they went through the due process—we had some
brave people stand up and say, you know what? A reprimand ain’t
good enough here. You are going to have to do something more.

Ms. McCARTHY. But I want to make clear to you, Mr. Chairman,
the managers in that situation absolutely agreed, as well. It pro-
vided an opportunity during

Chairman CHAFFETZ. That is not true.

Ms. McCARTHY. —the process for more women to come forward.

Chairman CHAFFETZ. That is not true.
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Ms. McCARTHY. That was the decision of the management, was
to call for that gentleman’s removal.

Chairman CHAFFETZ. That is not true. Because the original—the
original recommendation was to move his cubicle four spaces down.

Ms. McCARTHY. Well

Chairman CHAFFETZ. And—no, no. Hold on. Fortunately, you had
some people who came in and said, that ain’t good enough, folks.
And now they feel like there’s retribution.

Look, we do not need to rehash the whole case.

Ms. McCARTHY. No. I just wanted to say I couldn’t agree with
you more that we have to be serious and diligent. Let me go back
and see what else the individuals or the unions would suggest, and
we’ll keep working through this issue.

I just do not want to leave here with you thinking that I do not
take these issues seriously, because we absolutely do. And I am
going through not just policies and procedures, but we will do ev-
erything we can to follow up on the issues that were raised to you
today.

Chairman CHAFFETZ. | have——

Ms. McCARrTHY. Had they been raised to me earlier, maybe we
would be further along. But I respect the rights of every employee
at EPA and the unions to come to you or anybody else with these
issues. And I will not hold that against them. I will work with
them.

Chairman CHAFFETZ. I want to believe you. I just want to see the
action. And I want you to

Ms. McCARTHY. Yes, sir.

Chairman CHAFFETZ. —follow up with this committee. We have
jurisdiction over all of the Federal workforce. This is something
that we are seeing not only at the EPA.

Ms. McCARTHY. I will do that.

Chairman CHAFFETZ. —but other agencies, as well. And I think
we need a clear definition of sexual harassment, sexual misconduct,
and what are the consequences for that

Ms. McCARTHY. And, Mr. Chairman

Chairman CHAFFETZ. —because it is happening government-
wide——

Ms. McCARTHY. —I am very happy that you are taking this seri-
ously.

Chairman CHAFFETZ. —and it is a problem.

I do want to ask a last thing about the inspector general.

Ms. McCARTHY. Yes.

Chairman CHAFFETZ. Do you think it would be appropriate or in-
appropriate—do you think it would be appropriate that, if you have
a sexual misconduct or sexual harassment, to have that automati-
cally referred to the Inspector General’s Office?

Ms. McCARTHY. I am happy to talk to the inspector general
about that, but that is

Chairman CHAFFETZ. No, I want you to talk to me about that.

Ms. McCARTHY. Well, part of that is the discussion of our imple-
mentation that is currently happening with the unions——

Chairman CHAFFETZ. Why——

Ms. McCARTHY. —because we want these issues implemented.
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Chairman CHAFFETZ. Why not automatically refer this to the In-
spector General’s Office?

Ms. McCARTHY. It is—generally, this is not a criminal issue. It
is an administrative procedure that goes to our Office of Human
Resources.

Chairman CHAFFETZ. Sexual harassment—sexual harassment is
a crime.

Ms. McCARTHY. But we work with the IG on these issues. We do
not

Chairman CHAFFETZ. No, you did not.

Ms. McCARTHY. —exclude them from

Chairman CHAFFETZ. You do not. You did not in this case. That
is the problem. You did not refer it to the inspector general. You
did not refer it to the criminal—to any criminal referral.

I would think that you would work with the person who is claim-
ing the sexual harassment and work with her to figure out the
proper remedy. She complained multiple times. It is not as if she
came forward once. She came forward multiple times.

Ms. McCARTHY. No—well

Chairman CHAFFETZ. So

Ms. McCARTHY. —we do not need to rehash this, other than to
recognize that we both share the same concern. And you have my
assurance

Chairman CHAFFETZ. But you are in a position to do something
about it.

Ms. McCARTHY. And I will. And I have.

Chairman CHAFFETZ. But you did not. You did not.

Ms. McCARTHY. Well

Chairman CHAFFETZ. You did not. We had the conversation ear-
lier.

Ms. MCCARTHY. Yes.

Chairman CHAFFETZ. We want to look at making sure—last
question about the IG, still on that same topic.

Ms. McCARTHY. Yes, sir.

Chairman CHAFFETZ. What information is the IG not able to ac-
cess? In other words, to me, the IG should have unfettered access
to the information that it wants. What exceptions are there?

Ms. McCarTHY. Well, in issues of national security, we just have
to make sure that the appropriate individual receiving that infor-
mation has the appropriate clearance.

Chairman CHAFFETZ. Understood. Other than that——

Ms. McCaArTHY. That is the agreement that was reached, and
that is what we operate——

Chairman CHAFFETZ. Other than that, the IG should have unfet-
tered access, correct?

Ms. McCARTHY. I can’t speak to whether it is unfettered. I know
what my responsibility is, to make sure that they can do their jobs
effectively and——

Chairman CHAFFETZ. We had the inspector general come before
this committee and said that your agency is not allowing them the
access to the personnel or the information that they want. I want
to know why not and what they shouldn’t be able—who they
shouldn’t be able to talk to and what documents they shouldn’t be
able to see.
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Ms. McCARTHY. I believe we are, but you can speak with Mr.
Elkins directly. We have

Chairman CHAFFETZ. I have. Now I am asking you. What—this
should be a simple question.

Ms. McCARTHY. It is. And I've answered the question, sir.

Chairman CHAFFETZ. I do not think so. Should the inspector gen-
eral have total access to all personnel and all information?

Ms. McCARTHY. They should have access that is appropriate for
them to do their jobs and——

Chairman CHAFFETZ. Okay.

Ms. McCARTHY. —and have the appropriate clearance.

Chairman CHAFFETZ. Why are you qualifying——

Ms. McCARTHY. And they have that.

Chairman CHAFFETZ. Should they have access—it is appropriate
for them to do their job by having access to all the personnel

Ms. McCARTHY. I just do not want

Chairman CHAFFETZ. —and all the information.

Ms. McCARTHY. I am not a lawyer. I just do not want to have
you ask me a direct legal question and me pretend I am one, and
I do not want to go down that road. I do not know

Chairman CHAFFETZ. When will you provide us an answer?

Ms. MCCARTHY. —what the term “unfettered” means.

Chairman CHAFFETZ. Can you provide an answer to me? Pick a
date. What is an appropriate time for you to come back and answer
me that question?

Ms. McCarTHY. Well, why do not we work with your staff and
we’ll make that determination

Chairman CHAFFETZ. Give me a date.

Ms. McCARTHY. —and I will do the best I can to meet that.

Chairman CHAFFETZ. Give me a date where I say, Administrator,
]i;: ii?past the deadline. What is an appropriate date to get that

ack?

Ms. McCARTHY. I can explain to you, sir, how we have reached
an agreement with both OHS and the

Chairman CHAFFETZ. I do not want you to have to negotiate.

Ms. McCARTHY. —and the FBIL.

Chairman CHAFFETZ. The inspector general——

Ms. McCARTHY. Well

Chairman CHAFFETZ. The IG Act is very clear.

Ms. McCARTHY. I am sorry, sir.

Chairman CHAFFETZ. This is taking far longer than it should. I
just want you to give me a date as to when you can respond to me.
That is all I am asking.

Ms. McCARrTHY. I've already responded that I believe we are pro-
viding them access to every information they need. And that is al-
ready happening, and there is a process for that. I had to protect
the interests of the intelligence community. I've done that, and the
IG can do their jobs.

Chairman CHAFFETZ. Okay. I want you to give me a date as to
when you will give me a full and complete answer as to what limi-
tations you think there are on the inspector general.

In my opinion, they should have total, complete access to all per-
sonnel and all of your records all the time. If there are exceptions
to that, I need to know, I want to know what those are.
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And you said you are not an attorney. I am giving you time to—
I respect that.

Ms. McCARTHY. Right.

Chairman CHAFFETZ. I want you to take some time, get the an-
swer right. We also have jurisdiction over the inspectors general,
so we want to get this right, as well.

What is an appropriate date? Do not tell me we are going to
work with staff, because these continue on in perpetuity. Give me
a date. I am letting you pick the date.

Ms. McCARTHY. Would it be okay if I ask my——

Chairman CHAFFETZ. Sure.

Ms. McCARTHY. —attorney what an——

Chairman CHAFFETZ. Ask him.

Ms. McCARTHY. —appropriate date might be?

Chairman CHAFFETZ. Yeah.

Ms. McCARTHY. Okay.

Is 30 to 60 days okay?

Chairman CHAFFETZ. How about the end of August? Is that fair,
by the last day of August?

Ms. McCARTHY. That sounds like 30.

Chairman CHAFFETZ. Yeah. Is that fair?

Ms. McCARTHY. I would be happy do that.

Chairman CHAFFETZ. All right. Thank you.

Ms. McCARTHY. And I apologize. I wasn’t trying to confuse the
issue. I just did not want to act like——

Chairman CHAFFETZ. I want you to have the proper time to get
to the right answer. So we will say the end of August.

Ms. McCARTHY. Thank you.

Chairman CHAFFETZ. All right.

Mr. Cummings.

Mr. CUMMINGS. Just very quickly, I just want to clarify some
things, Ms. McCarthy, and 1 will be very, very brief.

It is my understanding that the intern had been—the first time
she came and notified anybody of this was in March of 2011, al-
though she had been being harassed at least a year, I guess, ear-
lier.

Is that right? Is that your understanding?

Ms. McCArTHY. I am aware of when she reported it and when
the person was removed from

Mr. CuMMINGS. Would that have been March 20117

Ms. McCARTHY. —Federal service. Yeah.

Mr. CuUMMINGS. Yeah.

And there has been a little bit of confusion, because—and I want-
ed to straighten this out earlier, when the gentleman testified, Mr.
Harris, because he talked about 10 statements, but I wanted to
make sure.

As I understand it, based on our review of the witness state-
ments provided to the committee, we understand that EPA man-
ager Paul Horvatin only knew of one incident of sexual harassment
prior to the March 2011 incident, although there were witness—we
have witness statements.

Ms. MCCARTHY. Yes.

Mr. CUMMINGS. But as far as—we keep talking about——

Ms. McCARTHY. I think 11 years prior to——
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Mr. CUMMINGS. —10 people being harassed.

Ms. McCARTHY. Yes.

Mr. CuMMINGS. I do not think that was clear.

It is not your fault, Mr. Harris. I had meant to clarify that be-
fore.

But the only thing I would say is this, Ms. McCarthy. I hope that
you took the things that I said in the light——

Ms. McCARTHY. I do.

Mr. CUMMINGS. —that I said them—that I meant them. And I
just want to see if we can resolve these issues.

And I thought the points that the chairman and certainly the
points that Ms. Norton made were just right-on. I mean, in some
kind of way, we have got to be able to resolve these issues and cre-
ate—and sort of memorialize

Ms. MCCARTHY. Yeah.

Mr. CUMMINGS. —the solution, as opposed to rehashing over and
over and over again. And that is all we are trying to do.

And we want to work with you, because I know that—I know you
were about to tell the chairman in the very beginning about your
own history, about your family and what you, I am sure, have seen
in your life, as a woman being in all kinds of difficult situations.
So we know you have the sensitivity. But now we have got to make
sure that we bring all of that to bear so that people like the people
who testified before us will feel that they do have an opportunity
to get these things addressed.

Finally, let me ask you this. I would appreciate it—and this is
just a little personal favor—is that you at least meet the three peo-
ple and just say hello to them, because they may never get this
chance again, to meet the top person in the agency that they've
worked so hard for. They are still in the audience, and I hope that
you would at least meet them and thank them.

Thank you.

Thank you, Mr. Chairman.

Chairman CHAFFETZ. Thank you.

As we wrap up, to the good men and women who work at the
EPA, like I said, the overwhelming majority, they are good, honest,
patriotic people working hard. You know, God bless you. They are
important—there is important work to do.

We also know that there are going to be bad apples. You get that
many people together, there are going to be some bad apples. We
want to work with the unions, with the employees, with the admin-
istration, with the Congress. Let’s weed out those bad apples, hold
them accountable. It will make everybody’s life better in every way,
shape, and form. And that is the spirit in which we gather here
today.

And I want to conclude with what I started with, to the Adminis-
trator. You have made yourself readily available to the committee
and to other committees. You regularly testify before Congress.
And, to that extent, we sincerely do appreciate it. So we thank you
for being here today.

And this committee stands adjourned.

Ms. McCARTHY. It is my honor, Mr. Chairman. Thank you.

[Whereupon, at 12:27 p.m., the committee was adjourned.]
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July 1,2015

VIA FIRST CLASS AND ELECTRONIC MAIL

The Honorable Jason Chaffetz
2236 Rayburn House Office Building
Washington, DC 20515

&

The Honorable Elijah E. Cummings
2230 Rayburn House Office Building
‘Washington, DC 20515

Dear Chairman Chaffetz and Ranking Member Cunﬁmings:

I am writing to you as the National Treasury Employees Union (NTEU), Chapter 279,
President, on behalf of more than 400 Environmental Protection Agency (EPA) bargaining unit
employees located in Cincinnati, OH, Erlanger, K'Y and Edison, N.J., to express our profound
dissatisfaction with the EPA’s handling of the Peter Jutro sexual harassment scandal, and to request
your assistance to ensure continued oversight of the Agency’s follow-up actions. The leadership
you have shown as Chair and Ranking Member, respectively, of the House Oversight and
Government Reform Committee (Committee) to compel EPA leadership to admit and correct this
egregious situation has garnered our heartfelt respect and admiration. As hardworking federal
employees, who come to work every day with an intense desite to serve the people of this country,
and who undertake our duties without regard fo political or ideological motivations, we appreciate
the bipartisan nature of the support you have given to us and the recognition that good governance
trumps politics or other concerns. :

To date, employees in my bargaining unit; some of whom were the direct victims of Jutro’s
abuse, have indicated that management actions taken after the release of Office of the Inspector
General investigations (enclosed), as well as the Committee hearing! which you conducted into
the protracied sexual harassment conduct by Jutro, have failed to build the climate of confidence
and trust in Agency officials which is needed to guarantee the safety and dignity of our employees.
The prevailing opinion among our employees is that Agency leadership persist in minimizing and
containing the fallout stemming from Jutro’s gross misconduct, rather than taking responsibility
for it and instituting the kind of effective actions that are needed. Our trust and confidence in FPA

! For your reference, this hearing took place on April 30, 2015,
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leadership has sunk to an abysmal level and we respectfully submit to you that more remains to be
done in order to correct this unacceptable situation.

A suitable beginning for Agency leadership would have included an acceptance of -
responsibility at all levels where blame rests and an apology for their pervasive failure to recognize
the situation and then to decisively act on it. It is simply inexcusable that they allowed this situation
to persist and may have, in fact, acted to cover it up. This behavior must stop and it appears unlikely
that this Agency will take the actions which are needed without your close continuing oversight. .

Therefore, we ask that you continue to be actively engaged in this process to ensure that
the necessary corrective actions are taken and that a climate of justifiable trust is established. A
crucial component of this process entails the need for your Committee, the OIG and Agency
leadership to solicit the feelings and opinions of the employees who serve it in all parts of the
Agency, and to continue this activity until major and sweeping improvement occurs. If you wish
to speak directly with some of the employees who were impacted by the Jutro matter, please feel”
free to contact me and I will try to assist putting you in touch with them. These employees have
many great ideas as to what reform would look like. Unfortunately, rather than exploring these
ideas, the Agency has at times acted as though this was a group failure, as though frontline
employees shared in the blame of Jutro’s conduct.’ :

Federal employees, all of whom swore an oath of allegiance to this country, and who each
day strive to live up to that oath, deserve better treatment at the hands of Agency leadership. They
deserve respect.

Thank you for your kind attention and we confide your continuing concern.

) s <
e Ty

e “Michael E. Ottlinger
President, NTEU Chapter 279
26 W. Martin Luther King Dr.
Office MS: Room 159
Cincinnati, OH 45268
(513) 569-7591
OttlingerME@gmail.com
{Ottlinger.Michael@EPA.GOV]

Ce: Patrick Sullivan, Assistant Inspector General, EPA, Office of the Inspector General;
Office of Investigations
Mark Kaminsky, Special Agent, EPA, Office of the Inspector General, Office of
Investigations

Encl.  As stated herein
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Witness Statement before the 114" Congress, the Government Reform Committee
Witness: Cynthia Colquitt, Management Analyst, EPA Region 5

Date: July 29, 2015

Intraduction

Good Morning, Chairman Chaffetz, Ranking Member, Cummings and other distinguished members of
the Committee. My name is Cynthia Colquitt, and | work for the EPA as a Management Analyst located
in the Region 5, Chicago, lilinois Office. Thank you for allowing me to submit a statement for the record.
in the year of 2011 and ongoing until October 2012, | was also discriminated against on the basis of
Retaliation/Reprisal by several senior EPA managers within the region.

The retaliation began after | participated and assisted the Regional EEQ Officer, Mr. Ronald Harris and
the Office of Civil Rights (OCR) Director, Dr. Carolyn Bohlen in 2011. in july 2011, Dr. Bohlen was
effectively terminated from her position in that office by former Deputy Regional Administrator {DRA}
Bharat Mathur {retired February 2015) as a result of her processing a sexual harassment charge brought
by an agency intern, Danielle Sass in the Great Lakes National Program Office. Dr. Bohlen had worked
closely with EEO Officer, Ronald Harris, and together they infuriated the DRA Bharat Mather by
processing Ms. Sass’s complaint and by forwarding information about it to EPA Headquarters OCR in
Washington, D.C. immediately after, they were removed from their positions by Mr. Bharat Mathur,
and then my victimization started.

Background

The recent Director who replaced Dr. Bohlen of the agency’s (OCR) was Karen Vasquez {retired January
2015), who was my former supervisor prior to my October 2012 reassignment to the Office of Regional
Counsel. Mr. Mathur had a meeting with the ORC staff in the beginning of May of 2011, while Dr.
Bohlen was out on Sick Leave and told us that Ms. Vasquez will be starting as the Acting Director, while
Dr. Bohlen was out on Sick Leave. Ms. Vasquez took orders from Mr. Mathur and harassed me and
created a hostile work environment from her first day in the OCR. She even called me a “welfare case”
where | would be put in a corner with no work to do. | remember her telling me that | was just a G5-4
and should not be in this position. She demoralized me and told me and others that | was incompetent
and would never see the next grade which was a GS-12.

Like Dr. Bohlen, Mr. Harris likewise was transferred or reassigned out of his position and from the OCR
staff the same week that Ms. Vasquez began her job with the OCR. Both Dr. Bohlen and Mr. Harris had
worked prior to promote me from an EEQ Assistant GS-9 position to my former position — EEQ Specialist,
in late Aprit of 2011, | was promoted in a career-ladder G5-260-11/12 EEQO Specialist position. | worked
closely with Dr. Bohlen and Mr. Harris prior to Dr. Bohlen’s involuntary reassignment, even to the point
of being a witness in her case and completing an affidavit on her behalf. Dr. Bohlen's case has now been
settled concerning her removal from the position in the Office of Civil Rights.

From the moment Ms. Vasquez replaced Dr. Bohlen as the OCR Director, it was clear that I was
considered part of the “Problematic” team of Dr. Bohlen and Mr. Harris. Ms. Vasquez has treated me in
a manner which reflected her interest in having me gone from that office. This included marginalizing
me by giving me either no work or work that largely was clerical in nature. In short, { watched my EEQ
Specialist colleagues under Ms. Vasquez perform work commensurate with that position while t either
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sat idle or was given clerical tasks. | felt empty every day | walked in that office and isolated and
ostracized from the team. On October 23, 2011, | was asked to do a detail in another office (Resources
Management Division) as the alternate Local Reasonable Accommodation Coordinator (LORAC) to
substantiate my critical elements which was a part of my position description as the EEO Specialist GS-
11/12. This was the position that Ronald Harris, EEO Specialist GS-13 was currently doing and was
working in that position in the OCR before he was removed out of retaliation. He went on a detail to
acting Branch Chief of the Employee Services Branch, so they ask me to come and assist Ronald Harris in
that department to act in his absence and the hopes of keeping me permanently.

The following year | was due to be promoted to the EEO Specialist GS-12 in May 2012. | believe my
promotion was delayed out of retaliation because of a previous complaint of engaging in a protected
activity on being a witness in Dr. Bohlen’s EEO case. Ms. Vasquez threatened me and told me that |
would never see my GS-12. Shortly | inquired the next year around April 2012 about the status of my
GS-12 promotion to be processed and when | found out the paperwork was not done properly and
resulted in a delay, | informed the Union Officials and | was immediately terminated out of retaliation,
from the detail in the Employee Services Branch and was sent back to the OCR on May 7, 2012, where |
was assigned a list of clerical duties which was inconsistent with my position as the EEO Specialist. 1
asked Ms. Vasquez, “now that I’m back in my original position, can | have the work back that | was
doing?” She stated that the detailee, Angela Brown (IT Specialist) who was afso a GS-12 in the Office of
Regional Counsel, had just started a day or two before | returned to the OCR and that she had no
intentions on ending her detail just because | was back.

In September of 2012, | suffered serious 2" Degree burns to my dominant right hand. | suffered
permanent nerve damage with limited mobility in that hand and as | prepared to return to work from
extended sick feave, | requested a reasonable accommodation from Ms. Vasquez, including a schedule
that would allow me to attend therapy and treatment for my injury. After violating my medical privacy,
Ms. Vasquez refused to provide these accommodations and made it clear that i should be working
somewhere else. Ultimately, my work environment under Ms. Vasquez became so miserable that | was
reassigned to the Office of Regional Counsel out of duress on November 5, 2012. 1 really wanted to
remain in the position that [ was promoted to as an EEO Specialist GS-12, in the Office of Civil Rights, but
it was clear that | was not permitted to do that. 1 was told by Ms. Vasquez that there was not enough
work to go around for me to do at the professional level and she would not be hiring another GS-13 and
if the other EEO Specialist and Management Analyst there wanted to share their work they could, but it
didn’t happen. | was even denied a monetary/time-off award for that year, which was something
everyone received in that office. | have been with the EPA for 23 years and have always done
outstanding work and received awards every year for recognition. On October 12, 2012, 1 filed an EEQ
complaint under retaliation/reprisal. Thereafter, | was pressured into taking the offer to go to the Office
of Regional Counsel as a reassignment.

Reassignment

On November 5, 2012, the Office of Regional Counsel began to do the paperwork to reassign me at the
same time | relocated to that office under duress. My job title had changed from an EEO Specialist
0260-12 to a Management Analyst 0343-12 (unclassified). | worked without a PD being classified and
final for over 60 days and in late January of 2013, | was sent a copy of a finalized PD and no Performance
Standards in place. This tells me that | was definitely reassigned due to retaliation under Management
Direction.
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Feeling empty, scared, sad, depressed, humiliated, embarrassed and paranoid after being rushed into
leaving the Office of Civil Rights where | have been since 2004.

In February 2013, a position was posted in the Office of Civil Rights. This position was an EEO Specialist,
GS-13 under lob announcement# CI-R5-MP-2013-0006. | applied for the position, but because | was
reassigned, and due to my G5-12 promotion being allegedly delayed, i did not qualify for the job and the
detailee, Angela Brown was selected for the position who was in the detail less than a year. | had the
specialized experience insofar as t was performing the job for the past 7 years but did not have the time
within grade. | believed that they needed my FTE to create and recruit the position and make Ms.
Brown permanent by offering her the position. So Angela Brown came from where | was reassigned to
more like a trade type of deal between the Office of Regional Counsel and the Office of Civil Rights with
the backing of the Deputy Regional Administrator, Bharat Mathur.

On Aprit 25, 2013, | filed my second EEQ complaint for non-selection and preferential treatment.
Conclusion

Based on the evidence submitted to this Honorable Committee, it is no doubt the | was also one of the
victims retaliated against by management officials for providing the kind of assistance required of EEC
positions under the anti-discrimination statutes and the federal regulations, including those imposed
upon federal agencies by the U.S. Equal Employment Opportunity Commission. | pray that the agency
and other agencies are held accountable for their egregious conduct.
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Chairman Chaffetz, Ranking member, Cummings and other distinguished members of the
committee, thank you for the opportunity to submit my written testimony.

My name is Deborah Lamberty and I was hired in 1991 by USEPA, Region 5 under Superior
Academic Achievement as a Program Analyst for the Policy Coordination and
Communications Branch {PCCB) in the Great Lakes National Program Office (GLNPO). |
began training to work on the GLNPO’s inaugural web sites in 1995, Web site development
and graphic design became my primary work from approximately that time through 2011.1
currently work in the Office of External Communications in the Office of the Regional
Administrator. I am a Public Affairs Specialist, supposedly working on web development
and editing, with collateral duties as an EEO counselor.

Prelude

It was in March of 2011 that I became involved in the exposure of a sexual harassment
cover-up within the GLNPO. At that time, | had been working in the Monitoring Indicators
and Reporting Branch (MIRB}, reporting to the MIRB Chief, Paul Horvatin. | firmly believe |
am continuously being punished for my role in exposing a long-standing practice of sexual
harassment on the part of a older male scientist that had gone on for the better part of a
decade with the full knowledge of the managers of the division and involved many young
female interns in their early to mid twenties. That punishment has included having my
primary duties stripped away from me, effectively being marginalized and ignored by the
managers who had permitted the sexual harassment to occur until they were confronted by
the Office of Civil Rights {(OCR) through an investigation in which I was instrumental in
initiating. The punitive radius resulting from bringing this outrageous matter to light is long,
and, I fell within it

It was at that time that the Monitoring and Indicators Branch (MIRB) secretary told me that
a young female intern was having an issue. She thought that because | was an American
Federation of Government Employees (AFGE), Local 704 Union steward, that I might be able
to help the young intern with her issue. Although she didn’t explain the details, she felt that
it was important for me to visit with the young intern and offer her some help. 1 found her in
her cubicle. As | sat down, | explained that our secretary was worried about her, but that she
didn’t tell me why. I went on to say that she thought, in my role as a union steward, [ could
help her. It was then that this tense and frustrated young woman explained that she was
receiving unwanted sexual attention for some time from her mentor, an older male scientist
named Paul Bertram. He began his harassment by physically touching her back, shoulder, or
leg; he then escalated to hugging until one day he kissed her. At the time, he was 62 and she
was 24. She became so uncomfortable and freaked out, that she decided to inform our
supervisor, Paul Horvatin. Despite reporting the matter to him, both verbally and in writing,
he did nothing, escalating the tension she felt. She continued to be required to work on the
same floor with this scientist and to interact with him on a daily basis. His sexual
harassment of her continued in the form of winks and blown kisses. She was upset and
extremely frustrated. I was stunned. Although I had experienced Mr. Horvatin's chauvinist
treatment firsthand, but [ couldn’t believe that this poor young woman was being put
through this with his full knowledge and disregard. [ told her not to worry. | would get back
to her that day with some advice.

It was then that I ran into Ronald Harris, EEQ Officer in Region 5.
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I told him about the outrageous behavior to which this intern was exposed. I also explained
that she was working with the Human Resources Branch on this matter of sexual
harassment by Dr. Bertram. I told him how upset she was that nothing was being done
because, despite Human Resources’ awareness of the problem, she saw Dr. Bertram every
day and continued to be harassed by him. Mr. Harris told me that the best thing she could
do was to come see him. OCR addresses allegations of sexual harassment in the work place.
Like me, | knew Mr. Harris would listen to her and do the right thing.

When { returned to GLNPO, | went to see the intern. | told her that the best place for her to
go would be the OCR because this matter falls directly under their jurisdiction and they
could take more aggressive action. | explained to her that I had known Mr. Harris for years
and that he was extremely capable. At some point after this, on my recommendation, she
made contact with OCR and they began an investigation.

It was then that the careers of many of those directly involved in exposing and addressing
the sexual harassment allegation were changed and, in my case, ruined. I was taken to task
and humiliated for my involvement in doing what was right and bringing this matter to
light.

Many senior and mid-level managers made decisions that stopped the investigation from
going forward and attempted to cover it up after it was reported to the OCR. In this
investigation it became clear that Dr. Bertram had harassed many young woman in his
career with USEPA and in his career before USEPA. It was also clear the Mr. Horvatin,
Bharat Mathar, the Deputy Regional Administrator (DRA}, and GLNPO management were
complicit for those many years. The sexual harassment was simply condoned. The Regional
Administrator, Dr. Susan Hedman, a woman who had the power to discipline those involved
in the cover up of a sexual harassment scandal against other women and reward those of us
who did what was right, turned a blind eye to the situation. Even worse, she is complicitin
allowing the retaliation and the marginalization of those few of us directly involved in
bringing the matter to the light of day. She is complicit in our harassment and our
humiliation; she allowed us to be stripped of our future with the Agency. To this very day
she has yet to make things right and she allows and encourages the retaliation to continue.
Because she can.

This will be her legacy.
Background

Sometime in October of 2010, I requested of my supervisor, Paul Horvatin, his support in
my going forward with an accretion-of-duties desk audit. It was with his approval that |
made arrangements in approximately February of 2011 to begin the process.

Meantime, in January of 2011, [ was told that [ was to be realigned to the Immediate Office
of the Great Lakes National Program Office with other Web Developers and Information
Technology staff. This information came directly from Dr. Susan Hedman.

Then in March 2011, { did the right thing and helped a woman find peace in the workplace.
Punishment, Part 1

The following information will reflect the continuous retaliation inflicted upon me for the
past 4 years, whenever | made a move to resuscitate a career that was struck from my work
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life. Retaliation isn’t always loud and full of itself; it can be quiet and chilling, the soul-
crushing kind, the kind that leaves you alone in your cubicle in tears in the middle of the
day.

Sometime between April and May 2011 1 discovered that, without my knowledge, I was
being excluded from meetings on a SharePoint web site project that I was co-leading. Pranas
Pranckevicius, a web site colleague and former mentor, was now acting in a lead role, my
role, and the role that | had performed for the last year or so. In May 2011 [ reported this to
Ms. Carney, showing her an email sent out by the project’s contractor which reduced me to
a supporting role, hoping she would intervene and restore me to the leadership role listed
in my PARS agreement. Instead, she allowed Louis Blume and Pranas Prackevicius to
continue to exclude me from my lead role, which would have offered me advancement. |
was also excluded as a member of the Steering Committee for the Annual GLRI Quality
Assurance Technical Conference of which [ was a member in the prior year.

1 went to Ms. Carney for help but instead she was in on the reprisal, part of the syndicate
that “leads” Region 5. Another grade controlling factor stripped. My career was
disappearing with each passing month.

I decided to see Ross Tuttle, Human Capital Officer, about what was going on with the
GLNPO realignment. In the course of our conversation we discussed the sexual harassment
investigation within GLNPO. I explained to him that [ was the person who got OCR involved
by suggesting the young intern speak with Mr. Harris.

We also discussed career opportunities and he said he was looking for a Program Analyst.
Later, after seeing my qualifications, he spoke with Wendy Carney, Deputy Director in
GLNPO and David Cowgill, then acting Director of GLNPO, in approximately June 2011,
about offering me a developmental detail to his branch. Mr. Tuttle testified in his EEO
deposition for my EEO complaint that while he was speaking with Cyndi Colantoni,
Associate Director, Resource Management Division (RMD), and Walter Kovalik, Assistant
Regional Administrator, regarding a detail for me to the Human Resource Branch (HRB), Ms.
Colantoni proclaimed to Mr. Tuttle “I can’t believe you would consider using an activist.”
Also Mr. Kovalik thought that the “optics” had to be considered.

InJune 2011 [ remember Mr. Horvatin coming into my cubicle and bragging to me that he
was the person behind Mr. Harris’ reassignment. He had seen Mr. Harris and me
commiserating near my cubicle during the sexual harassment investigation and knew we
had a working relationship many years before. Because Mr. Horvatin rarely interacts with
me, | found this revelation on his part to be a veiled threat to my own standing within the
Division and the Agency.

InJuly 2011 two Program Analyst Grade 13 positions were posted for OCR. Since | was
classified as a Program Analyst, and wanted a chance at a promotion, | applied for one of the
positions but was found “not qualified.” Yet, the person who was promoted to this Program
Analyst position was hired when Ms. Vasquez removed the qualifications.

In September of 2011, with the support of Mr. Tuttle, Mary Ann LaFaire, Supervisor,
Workforce Development Team (WDT), Human Resource Branch and I agreed that I would
officially request a 120-day developmental detail of my managers, to Ms. LaFaire's
Workforce Development team.
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On October 4, 2012 in an email from Ross Tuttle, | was denied the chance to participate in
the detail. Mr, Tuttle told me that he did not agree with this but had been directed to do this
by his superiors, Mr. Kovalik and Ms. Colantoni, the same individuals who had earlier called
me an activist and a troublemaker. Clearly reprisal.

It was more important for the senior staff to keep "an 'activist’ and "troublemaker,” in
my place rather than give me an opportunity to utilize my time constructively in the
HRB, WDT.

An important indicator of this twisted way to manage human capital and “preserve
resources” is that at that point [ was without assignments. During the time period of the
120-day detail, beginning on October 8, 2011 and ending on approximately February 4,
2012, I was Idle, without work, unoccupied. I was given no new work to do until the
end of January, and then only more basic grant administrative stuff. The 4 grants that1
was assigned in 2010 only required basic administrative work. The cost to the
taxpayers for me to be idled and preserve USEPA Region 5 syndicate’s power was
approximately $25,000.

During this period, Susan Hedman, Bharat Mathur, and Elissa Speizman, Senior Policy
Program Advisor, ORA had been working behind the scenes with Human Resources to
create a Web Group, which would report directly to the ORA. This was to be a new
organization within the ORA. Mr. Tuttle believed this should be done as a reorganization,
ORA, specifically Elissa Speizman, Senior Policy Program Advisor, and Cyndi Colantoni,
Associate Director of the Resource Management Division said it was realignment. Those
who were to be in the Web group were John Jeffrey Kelley on a detail from Superfund to
ORA, Yvette Pina, recently reassigned from the Superfund Division to ORA, Karen Reshkin,
who was to be realigned from Office of Public Affairs to ORA and Jennifer Ostermeier, Public
Affairs Specialist in the Water Division, who was to be reassigned to ORA. Shared Service
Center (SSC) in Cincinnati pronounced this to be reorganization.

As it was told to me by Mr. Tuttle, Cyndi Colantoni, Elissa Speizman, and Nancy Chicarello,
Acting Director, Human Resource Management Division, of the Shared Service Center, made
sure that in November of 2011 the formation of an illegal web group, regardless of that
ruling and without the benefit of a reorganization, would go forward, made up of details and
reassignments,

[ was stripped of my career due to illegal actions on the part of primarily Dr. Hedman, Mr.
Mathur, Ms. Colantoni, Ms. Chicarello, Ms. Speizman, Mr. Horvatin, and Mr. Kelley.

Before there was an approved ORA realignment or reorganization, | received written
notification of a change in my critical elements of my 2012 Performance Appraisal and
Recognition System (PARS): the removal of my web duties, the removal of my lead role in
the Quality Assurance SharePoint site, and no longer being in any national workgroups that
were part of those two elements. These web duties represented 95% of my duties at that
time, which were then lined out from my Position Description {PD) with a pen and a ruler,
signed by Paul Horvatin and Christopher Korleski, but never classified. (In my EEO RO,
there are two copies of this PD one without a signature and one with a signature; someone
is HR signed and backdated the PD cover sheet). In his deposition for my EEOC, Mr.
Horvatin admitted that he had removed major duties from ne other employee’s position
description in his thirty-three years of supervisory experience.
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This deliberate action removed 95% of my duties and has devastated my career. Since this
Position Description (PD) was never classified, it is not my legally classified PD and my web
duties remain in my legal position description. I was to be a full time Project officer,
something that 1 had never done before in my {then) 20-year career with the US EPA, and
had very little training to perform.

The removal of my primary duties and grade controlling functions would no longer allow
me to seek a promotion based on accretion of duties. Without my web duties, without the
SharePoint web site lead, and without membership in two national workgroups, I would no
longer qualify for a promotion, which amounted to a constructive demotion. In fact, a desk
audit done then, due to my lack of experience as a Project Officer, would have adversely
affected my grade level. | was told by a colleague who was on a panel that selected PO as
Program Analysts that | would not have qualified for a Program Analyst job posting at the
GS 12 level. The absence of the grade controlling functions necessary to maintain my
current grade level had been struck from my position.

What is curious is that there was an abundance of various kinds of web work being
performed in GLNPO by those without these duties in the PD or the experience that |
possess. This work is intentionally kept from me. For others who worked on this work has
led to high profile assignments; greater chance for advancements; greater award amounts.

After 1 had filed a formal EEO complaint in February 2012, coincidentally a yearlong detail
position (this detail had the potential to become permanent) of GS-13 Public Affairs
Specialist within the Office of Regional Administrator was posted for competition. (This
was the position that Jennifer Ostermeier was to be reassigned to before my complaint was
filed). Ms. Ostermeier was included in web meetings with others who would make up the
new Web Communications Section, tasked with the Region 5 Facebook page before the
realignment/reorganization was to take place {an email that announced a Great Lakes
Facebook page was distributed widely in GLNPO with the exception of me].

An ORA reorganization creating an External Communications Branch without the input of
Human Resources was submitted to Human Resources for signature in July of 2012. Again,
it shows favoritism and preferential treatment and neglected to mention those whose
careers were adversely affected. [t had been approved and signed by Dr. Hedman, the
Regional Administrator. Mr. Tuttle testified in a deposition that he refused to sign what he
saw as an illegal reorganization. Furthermore, he testified that a meeting between his
supervisor, Cheryl Newton, Assistant Regional Administrator, Cyndi Colantoni, Associate
Director of RMD, and Eric Cohen, Attorney, Office of Regional Council {ORC) was held in
Cheryl's office regarding his refusal to sign. The reorganization was sent on to Headquarters
for approval without the signature of the Human Capital Officer.

EEO and 0SC

In November of 2011, I filed an informal EEO discrimination complaint based on several
factors including retaliation.

This complaint became formal in February 2012, The investigation took almost 9 months
longer than the law allows. This report was completed without benefit of my complete

rebuttal. This treatment of my complaint has generated a faulty investigation.

After three-and-a-half years, | have no resolution. My opposition response to the Agency
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motion for seeking findings and conclusions without a hearing is languishing on an
Administrative judge’s desk for over a year, The handling of my case in this manner will
only cause more delays, be more costly to both the taxpayer and me, and further extend my
suffering at work.

In my mid-year review in April of 2012, Mr. Horvatin made several references to my EEO
complaint. He even mentioned the sexual harassment investigation, wanting to know if |
had linked it to my complaint. This is against protocol. Mr. Michael Mikula, an AFGE Local
704 union steward, was also present as my representation, and he pointed out that my PD
was never classified and therefore illegal.

Another noteworthy fact is that some agency managers got free legal advice while involved
in the investigation of my complaint. This is against government protocol.

In October 2013, 1 filed a whistleblower complaint with the Office of Special Counsel (0SC).
It was accepted for investigation and assigned an attorney. It too is languishing on
someone’s desk. After more than 18 months had passed with no action, [ asked the case
attorney if the Agency had even been offered to consider Alternative Dispute Resolution
{ADR}. They had not. The case was then moved to the ADR unit, and one of their
representatives contacted the Agency to offer ADR. Without even a discussion, Region 5
flatly refused. The case is back in limbo, a place called the “Investigation and Prosecution
Division.” l again spoke with the attorney for 0SC and she told me within the next two
weeks (this was on 5/26/2015) they would begin conducting the investigation and
interviewing witnesses. It is now July 21, 2015, and | am unaware of any kind action in this
investigation.

As the saying goes, justice delayed is justice denied.

Wanting to be heard, [ am now submitting testimony to the Congressional Committee on
Oversight and Government Reform. [ believe that this is as high as [ can go.

Punishment, Part 2

Mr. Horvatin used 3 Great Lakes Restoration Initiative (GLRI} Full Timie Equivalents (FTE)
to hire three new employees. Their position descriptions have their organizational titles as
“Project Officer” which requires that they perform 25-50% Project Officer duties. Yet, in
2011 -2013, they did as little as 10% to none of project ofticer work. This is one example of
disparate treatment of me by GLNPO management.

I consistently asked for work other than Project Officer work and Mr. Horvatin tells me that
he has nothing for me, there is no webh work being done in the division, and he has no work
that is listed in my PD. He refuses to distribute work within the Branch to me in a fair and
equitable way. However, Ms. Hinchey Malloy performed some of the very duties in my PD
that are going to get her a grade increase. 1 am not afforded the same opportunities or
career development as anyone within the MIRB, GLNPO, or Region 5

I was told by Cynthia Colquitt, Program Analyst, ORC, that John Piper, Environmental
Protection Specialist, GLNPO, was doing the Division's intranet web site. They chose to give
this job to someone without ANY weh experience over giving it to me.

An issue accepted for investigation in my EEO case concerns my exclusion from work on a
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packet prepared relative to a research vessel, the Lake Guardian, managed by GLNPO. The
document was a welcome packet. As much as anything, the issue represents Mr. Horvatin's
motivation to isolate and idle me. The packet itself serves to demonstrate that Mr. Horvatin
cannot be believed about anything.

The packet was created at a time when I had no work and continuously asked for it. |
previously had prepared videos relative to the vessel and created the Lake Guardian web
site. It would make sense that I would contribute to a welcome packet. When asked at his
deposition why he did not seek to include me in the preparation of the packet, Mr.
Horvatin's initial explanation was galling: he said he hadn’t the faintest idea the I would
have wanted to participate. He then altered course and explained that the document was
highly technical. He testified that due to the highly technical nature of the document, he
assigned a scientist with a PhD in chemistry to prepare it. Even a cursory review reveals
that it is anything but “technical.” No PhD is necessary to describe when meals are served
or what combination of bells signal that a passenger has fallen overboard. The actual
document, which the parties did not have present at Mr. Horvatin's deposition, represents
compelling evidence that Mr. Horvatin lacks credibility.

At this time in GLNPO, 2011 through 2013, there were at least 7 workgroups or teams. I was
a member of not one. Before March 2011, 1 was on at least 2 teams within the division, 1
regional workgroup, and 2 national workgroups. The change is significant and again points
to disparate treatment and retaliation.

Having been stripped of my career and advancement, | have asked Ms. Cheryl Newton,
Assistant Regional Administrator, to be reassigned and detailed at least 5 times, have
applied for details and collateral opportunities for which I am qualified to better utilize my
many skills. I have either been ignored or denied these opportunities by the influence of the
syndicate members: Bharat Mathur, Susan Hedman, Cyndi Colantoni, Cheryl Newton,
Wendy Carney, Karen Vasquez, Elissa Speizman and Walter Kovalik and their cronies: Paul
Horvatin, Christopher Korleski, David Cowgill.

In January of 2012 I was invited to participate in several Workforce Development Team
{WDT) workgroups. When [ told Mr. Horvatin I would like to participate, he replied, “l am
not aware what this effort is nor have you briefed me on what your involvement will
entail and time commitments. Please schedule a meeting with me as soon as possible to
brief me on this. Thanks.” I scheduled a meeting for 1/23/2012 also including MaryAnn
LaFaire, the supervisor of the WDT. After our meeting, Mr. Hovatin made a visit to Ms.
Colantoni, syndicate kingpin. According to Mr. Tuttle, Ms, Colantoni pulled him and
MaryAnn LaFaire into a meeting where she told him that Mr. Horvatin had contacted her
because of the meeting that took place the previous week in with Maryann Lafaire and
me.

In Mr. Tuttle’s affidavit for the investigation into my EEO, he states that, “Mr. Horvatin had
sent an e-mail to Ms. Colantoni in which he stated that he felt that the meeting he
attended was a "set up" or word to that effect. Given that Ms. Colantoni had already
directed me to deny a developmental detail to Ms. Lamberty some four months
previous to this because she believed, and so stated, that Ms. Lamberty was a "trouble
maker,” a"Unionactivist,” ..Ms. Colantoni was very agitated during this meeting with
Maryann and me. She stated that she was "sick” of this (Mr. Horvatin calling her and
complaining about being "set up”, etc.) and stated that if she heard or received "one more
incident” involving Deborah Lamberty that there would be significant trouble. We were
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specifically told to NOT include her on any workgroups, teams, projects, etc. When 1left
her office, I was so upset that Iwas shaking. [ genuinely feared that Ms. Colantoni would
initiate some kind of action to remove me from federal service (I was career-conditional at
this time)}{and I had done nothing illegal or violated any regulations). The severe
trepidation lasted for almost seven (7) more months until I crossed over to career-
permanent status. [was being treated by a doctor for depression, anxiety, and taking
prescription medication to keep me calmand focused on myjob.” I was now officially being
excluded from workgroups of any kind.

I became a certified coach, paying for this certification myself. This enabled me to become a
member of the Agency’s “Coaching Cadre.” The Office of Personnel Management (OPM)
recognizes coaching as a valuable tool for improving employee productivity and morale. |
have asked that the Coaching Cadre be included in the monthly newsletter that Ms. Newton
edits and issues. This would alert staff to this free benefit of their employment. Every time |
have submitted this information, it has been struck out. As recently as 4/2015,  was denied
having this information posted on the regional intranet site via the Region’s intranet
suggestion box (see “Now”).

[ have had to endure the hostile work environment in which 1 find myself ostracized and
vilified by colleagues, with managers and staff conspiring to keep work of consequence
away from me. This has left me alone, isolated and sometimes in tears. This is humiliating,
disheartening, and detrimental to my health and well being,

t was told by another staff person in my branch that she overheard a colleague asking our
branch secretary, whom she sits directly behind, if she would help her “get Deborah.” She
also overheard this same colleague state that she refused to come into the office until she
was moved to a cubicle far away from where [ sat.

When working on reviewing new grants, it is beneficial to work on them at home, in
solitude. This is pretty standard for POs within GLNPO. But Mr. Hovatin couldn’t resist
another chance to harass me by disapproving my request to review grants from my home in
August of 2012. I elevated it to Ms. Carney, and Paul backed off.

While working at home on 8/7/2012, I was blind copied on an email from Valorie Vigilant.
The salutation is “GLNPQ,” giving the appearance that it had gone to the whole division. The
MIME Stream shows it went only to me, Deborah Lamberty.

The MIME stream indicates that there were others involved in the distribution of this
harassment because there is the note in the MIME stream that reads:

“tell paul that Iwill bring that up in our initial meeting and get back to him”

This MIME stream message was from Valorie Vigilant to someone who knew about this fake
email and knew to look in the MIME stream for messages. Paul Horvatin was my supervisor,
so that is the Paul to whom Valorie is referring in the MIME stream. [t is safe to assume that
Mr. Horvatin had contacted Ms. Cyndi Colantoni and Mr. Ken Tindall, Information
Management Branch Chief, about doing this kind of harassing message. This shows that Mr.
Tindall, Valorie's supervisor, and Ms. Colantoni, Mr. Tindall's supervisor, were all complicit
in this harassment of me.

When I first saw this message tucked into the MIME stream, it sent a chill up my spine. This
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brought home that these senior people were undaunted in their continued harassment of
me in subtle ways.

When I checked my VM that day, 8/7/2012, Mr. Horvatin had left me a message, and he was
aware that I had not activated the EC500.

I applied to the Mentoring Program, a benefit and privilege allowed to g/l USEPA
employees. My supervisor and other Regional managers were unwilling to approve this
privilege for me until I elevated it to the AFGE Union Steward, Jeffrey Bratko. Mr, Horvatin
waited until the very last minute to let me know that | was accepted into the mentoring
program 4:17 PM on 9/18/2012. This behavior on his part is appalling and Wendy Carney,
Chris Korleski, Cheryl Newton, senior managers, cooperated in this mistreatment of me.

Mr. Tuttle was pulled into a meeting with Cheryl Newton, Assistant Regional Administrator,
Cyndi Colantoni, Associate Director of the RMD, and Mary Ann LaFaire, Supervisor, WDT,
HRB. He was questioned as to why | was being allowed to participate. This illustrates their
vengeful treatment of me not only in GLNPO but also throughout the Region.

On July 24, 2013 | received a letter from Ms. Cynthia Darden, Assistant Director, Office of
Civil Rights, advising me that I was not selected for the EEO collateral-duty counselor, an
opportunity for which I applied for in January 2013. The original announcement in
EPA@Work Newsletter states that “While no prior counseling experience is required,
previous counseling or mediation experience is helpful.” As a certified Life/Career Coach, a
member of the US EPA’s Coaching Cadre, and a former AFGE Local 704 Union steward, |
possess this experience. There was no clear explanation given as to why I was passed over
for this collateral-duty position. Ronald Harris can testify that the selecting official on this
type of position is the Director of OCR, Karen Vasquez.

It wasn'tuntil 11/2014 that | got another opportunity to apply. Florine Matthews is the new
EEO officer in the region. She was awarded this position through an EEO complaint against
Ms. Vasquez. Ms. Vasquez was retiring so she had no more influence over the situation.

Not that she didn’t try.

Ms. Matthews wanted me to know that when my application came to her for her
perspective, she expressed to Ms. Vasquez that [ would be a fine candidate. "But she has an
EEOQ complaint in the system,” Ms. Vasquez pointed out. Ms. Matthews has told me that she
would sign a sworn affidavit stating that this occurred.

In August of 2013 awards were given out. For the first time in my USEPA career, [ was
passed over for a performance award. The continuing retaliation, marginalization, and
disenfranchisement were escalating.

Something else that is noteworthy is that during that fiscal year, 7 or more staff from
different branches within GLNPO were creating a SharePoint site, a type of web site. They
all received large awards for this work. Being that | was constantly told that there was no
web work in our division, I sent Paul an email asking why [ wasn't involved in this. He
emailed me that it was a SharePoint site, not a web site. This from a man who doesn’t know
what he is talking about but thinks he knows it all.

This is the incident on which the 0SC decided to investigate my claims.
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Now

Not much has changed with my new position. I was hired by Jeff Kelley to be an Editor-in-
Chief for the Web Communications Section {W(S) in 12/2013. During my interview, there
was a panel. This is highly unusual for a GS 12 position. It is standard for the higher graded
positions but not for anything below GS 13. I In addition to Mr. Kelley was Karen Reshkin,
(at the time) Acting Section Chief, and Anne Rowan, Chief of Public Affairs. They explained
that the duties would involve redesigning web sites for the new OneEPA web site, be mostly
content coordination and writing. I was told that computer work would be minimal. It
sounded great. [ had done writing professionally before, had a writing degree, and would
like to get away from all the computer work. Mostly I wanted to get out of the hell I was
mired in the GLNPQ. Even though this was another lateral position and | had experience
going back to 1995, I accepted the position, not before making sure Mr. Kelley understood
that I wanted growth opportunities {It is noteworthy to mention that the other woman was
hired to the same position at the same level without any experience in webh development or
web computer software).

[ am still being marginalized in many ways. I have no voice in any decision-making or new
career opportunities. In fact, the suggestions I make seem to be ignored until they become
assignments for other staff.

I have minimally used my writing skills, mostly receiving assignments that require nothing
more than computer skills. Instead, | am often idle or working on clerical-type web duties
such as updating current web sites with new reports or materials. Others in this section are
required to write daily. [t is more of the same.

For fiscal year 2015, Mr. Kelley gave me a lower award then the previous year even though |
received an enthusiastic recommendation by the EEO Officer for my work on a difficult and
complex case as an EEO counselor. A few weeks later he sent an email saying he “had made
an error on my award” and was giving me a cash award, Someone must've reminded him
about my 0SC complaint.

I was volunteered by my supervisor to be a coordinator for the Office of the Regional
Administrator on the annual Awards ceremony. When | began coordinating the others
involved, my supervisor made it clear to me that he was to carry out this coordination. |
asked for clarification via email but received none. As per usual, I was given no assignments.
It is extremely humiliating and awkward for me to sit in meetings with nothing to say or
contribute. Same old song.

In an Office of External Communication meeting we were told by Ms. Rowan of an
opportunity to work DIRECTLY with the DRA, Robert Kaplan, This project was the redesign
of the employee intranet. Mr. Kelley announced that Resource Management Division was
still going to be responsible for doing the maintenance and we would be responsible to redo
the content. I was the only person at the meeting to volunteer. Ms. Rowan looked scared.
Later, | asked my supervisor if | could lead the team, using the recent management training
as a good reason. Also, Mr. Kelley told me in my mid-year review that I should have a project
to work on, anything I wanted. Instead of even considering this, Mr. Kelley said he had given
the lead to Mike Rogers, a writer who has no experience in web design. Opportunity for
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others. Mr. Rogers intends on retiring in a few months and isn't looking for career
advancement.

Instead of getting to work directly with the DRA, Mr. Kelley told me NOT to talk with the
DRA on this project. | was stunned. Mr. Kaplan also happens to be my second line
supervisor. In an all hands meeting, the DRA wanted to make it clear that ALL are welcome
to talk with him, that he has an open door policy. | find this to be more evidence of a hostile
work environment when it would be considered insubordination to talk to the DRA.
Apparently, the door is only open for some.

One day an emergency web site needed to be created for a train wreck that had happened in
Galena Illinois, posing an environmental emergency. The day before, all web developers
were trained in the new software used for the new web pages. One individual called in sick,
so didn't receive the training. On the day of the train wreck, Ms. Reshkin and I were in the
office. Instead of giving me an opportunity to create this site, Mr. Kelley gave the assignment
to the woman who didn’t attend the training and didn’t know the software. She was
working at home that day, which can sometime affects direct communication, whereas 1 was
right there in the office and easily accessible.

Mr. Kelley had no problem when the other GS 12 EIC suggested that she attend an
important conference and “tweet” the highlights from the conference on Twitter, She wasn't
given an invisible role but instead was lauded for this idea. I think this is great for her. |
would like the same consideration and respect.

The Region had recently spent $4k to train me for leadership. The “give a dog a bone”
strategy. Each of the trainee’s supervisors was to do a 360 review of the trainee, assessing
their strengths and weaknesses. | was the only person in the training without a 360 review,
I was again humiliated.

Yes, | am a graduate of the Mid-level Leadership Development Program. Too bad no one has
any intention on letting me use it because they don’t really want leaders, they want
followers. To me, this is cruel, leaving me feeling worthless and invisible.

As Iam a certified coach and am recognized by the agency as such, when | try to get this
information out to regional staff, my efforts are blocked.

On the new intranet there is a suggestion box. I thought I would suggest that the Region
make use of my experience in this area: “The 2/15 Federal Employee News Digest’s top
story was about the cost savings of federal internal coaching. Wouldn't it be great if Region
5 knew that it has an internal certified coach (Deborah Lamberty, OEC)? Coaching
information could be disseminated in the HR newsletter and intranet site.”

There answer was that “The Human Capital Branch lists employees who have self-identified
as a facilitator at {web site link}... Anyone who would like to be added as a coach should
contact Pat Easely. Please note, the Region does not monitor or endorse specific facilitators
or coaches.”

Since I am not a facilitator, listing me with other facilitators is the same as not listing me at

all. And the fact that they name individuals separately as facilitators is the same as
endorsing them.
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Another example that ] am being targeted is that when | Jowered my transit subsidy due toa
change in seasonal transit needs, I was sent a threatening email from the comptroller, Dale
Meyer. In addition, the HCO, Amy Sanders, thought this issue was important enough to
email Mr. Kelley, my supervisor, over the weekend of 3/8 - 03/9/2015 with the hopes that
this reduction was due to a disciplinary action {no email copy but Mr. Kelley did show it to
me). | believe this action by Ms. Sanders is an example of my being in the crosshairs.

After more than 18 months of asking for some of the Great Lakes National Program web site
work with which | am familiar, | was recently given some of those assignments. I have
contacted Mr. Horvatin and his staff 3 times to begin the transformation of the material but
have received only silence. This web transformation has a deadline 0f 9/15/2015.

As recently as Tuesday, 7/21/2015, | was receiving email notifications from Lynn Calvin,
who is retired. These were email receipts. Someone is watching me and it isn’t the retired
Lynn Calvin.

Also noteworthy is the Mr. Horvatin was nominated for 3 awards by Dr. Hedman this past
year and received them on 7/23/2015. His career is flourishing!

Conclusion

Although 1 thought | had a better opportunity in the WCS that has to not been the case. Itis
almost as if Mr. Kelley is following orders from his superiors. No doubt he is. He works very
closely with Dr. Hedman and I am sure when [ was hired, there were discussions on how |
was to be “handled,” or, more accurately, mishandled.

I live with this dire situation every day of my work life.  am grateful that [ have been given
the privilege of Flexiplace. It removes me from the reminder that, to my managers and staff,
I am worthless and a troublemaker.

If given the choice to help out an upset intern, or anyone else in need of help, I would still do
the same thing, the right thing.
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MAORANDUM FOR ASA(CW)
SUBJECT: Economic Analysis and Technical Support Dogument Concerning the Draft Final
Rule on Definition of *“Waters of the United States”

imply or portray USACE a3 & co-authir or contributor fo these documents, other than as the
provider of raw unanalyzed dats, is simply untrue.

4. The Corps of Engineers fully recognizes the importance of this rule-making, and of these
documants to underpin the content of the final proposed draft rule, We stand ready to assist the

EPA in iuproving the technical analysis snd fo develop logically supportable conclisions for -
these documents, if snd when requested.

TotiQny Shooa!

Bncl




CECW-CO-R . " 15 May 15
| MEMORANDUMFOR Deputy Commanding Genéral for Chvil snd Biiéigenoy Operations,
U.S. Army Corps of Enginesrs (ATTN: m}.fem:w Peabody)

THROUGH the Chief of Operations and Regulstory, U.8, Army Corps of Engi
Bdward B, Bell)

SUBIECT: Ecopomic Analysis and Technical Support Dacmm (el
Rule on Definttion of “Watecs of the Untted States™

1. Referénces

& Draft Fingl Ecoviomic dnalysis of the E‘PA A
Environmental Protection Agency 8 U8 Amxy

b Technical Support il‘acammt;b‘
United States, U.8. Snvsfmmmml rok

3. Thcfn!iomngpaw&smmmaﬁmﬁw(mpsmmmxy?mmmmmm@w
passible of what sre flawed product &msmﬁm

anymfomtmabmﬁhowth&ﬁﬁmmmmmﬂw ¥ :
miethodology i subsequinit results b the doouments iverifisbl kthcfmps

'Als Beonomic is -

4, The document includes the EPA's review of Ca{pa I from FY 2013 and FY 2014, which
theﬁwgsmvmiﬁﬁwﬁ?Af&rﬁmWQﬁdmﬁmg estimated changes in furdsdiction
that would oceur as aresult of adoption of the deafl final rule. Hovwever, the aftached docoment
faits 1o identify the sctual draft final rule lanpiage fhat BPA applied In performing its feviewor
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MEMORANDUM FOR DCG-CEG
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

water bodies from FY 2013 and FY 2014, Without an explanation of the methodology or which
language was used in this exercise, the Corps cannot verify or provide cogent comments on the
resulis presented by EPA.

5. ‘The document mixes terminology and disparste datasets. For example, stresm mitigation
wmmm&&wma%wwmmwmwmﬁmﬁwp&wﬁnmmmm
lieu foe program or mitigation bank data exist; there is no explanation of how such data were -
used or applied to obtain the results presented. Also, the Section 404 data provided by the Corps
has been used out of context as if it weee applicable to all Clean Water Act {CWA) programs,
despite the fact that this data is only meantagful for a specific authority g ﬁmGWA(Swuon
404) and does not tepresent data undér Sections 303, 401,402, 0r fe
by EPA and the States for different purposes under the CWA. Cordy
4&mm€&mm@mgmwmt&w i

pmam&mmmmm,smﬁmmmmm‘
programs combined, which greatly diminish the
programs. Usmgswmxémdﬁamﬁmmm
cannot Yield an accurate estimate of the true costs

Amgieli)caﬁpmvxdeﬁwm ¥

on & particular site. The revised an :

permits, the average impact » : : ase |
total permit application ec - &nven by uaing the hig}m ‘number of
individual permits and gen ¢ year ovet the five year period from FY
20092014 and average in FY 2013, Tisunelear and not

ﬁxpfam& in the documg

L

ﬁﬁglﬁyeﬁrmmwcﬁmﬁamavmge
tiod was used to estinvite the mnmber of permits.

eTYs0 1Ak Certs s that have no snalytical basis, For example, to
t for %y cmmmesﬁm are 1ot éaptured in the Corps” dafa (e.g., isolated waters on
kmapcrhssofwnmwhadnn&mkamﬁmtmmmxm&wwdmfrmmﬁ
Corps and simply doubled the number of isolated-waters, Doubling dafa sets in'the absenice of
analysis or basis for doing so cannot withstand even the most cursory techaical review. All
assumnptions should have a justifiable basis; with reasonied Jogical analysis to support them,

8. The Economic Analysis grossly averestimates the amount of compensatory mitigation
required under section 404 the CWA,

a. BPA assumed that all individual permits {IPs) and half of all general permits (GPs)
tequire compensatory mmgatxm The actual valnes are thivty-one percent and § percent,
respectively, based on data i the Corps ORM2 database.

b, Mitigation totals used by the EPA represcnted only pénmitiee-responsible mitigation
{i.e. mitigation constructed by the pennittes), but the totals are characterized as
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MEMORANDUM FOR DCG-CEO
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

representing all types of compensatory mitigation, including mitigation banks and indieu
fee progrars.

¢ Mitigation totals used by the EPA also included 8 range of ratios from all
compensatory mitigation sourses {establishinent, rehabilitation, enbancement,
preservation), but BPA assumed a 201 x*a‘tic} for all compensatory mﬁgam}n

4. Tﬁ&mzﬂgxﬁmm&tﬁaﬁam&e&mﬂme&a{m Naquaktychwiwfwmtﬁe Ccrps
on'the data that EPA used were requested or obtained, EPA appears to have placed its
own data inlo tables originally provided by the Corps. This resuligya gross
misrepresentation of the Corps” raw date, ; &

g, TheEPA‘swafwmpmsamynﬁﬁgaﬁomxah&mﬁtis ySroblematic. Bgtimated
Section 404 benefits described in the document based on conte it
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10, The docwment is misleading & erepasGinon of data. Based on the sample
set of D used for its analysis, one JD per state to draw conclusions
Wm@amm&m final ruls, such as the draft final fule

’m&wmwmmh Carolina bays
s, and pocosing). Mar&s;&ciﬁui‘tyisﬁmmy

; afive costy are gmﬁfm d : : \
however, the cost estimate value is Teft blank. Thﬁtmws&nmgﬁw&m;mw&wﬁbm&m
aboit the increase in sdministrati 1 fhat would be expects EP
caleulation of increased 3tmsﬁ§eﬁ Alihough the Corps {5 unablé to validate how EPA arrived
et its estimate of & 4.65 percent increase in jurisdiction, our melfnﬁnary veview using EPA’s
estimate indicates that the Corps” administrative costs may increase by $4 million.

12. Beversl Inporiant nspects of jurisdiction were not considered as part of the analysis in the
docmm:n:, which sontribute 10 its tethuical weakness, The analysis focused only on estimated
increases in jurisdiction, not oo potmﬁai Jeercases, thus i was limited in jts scope. Sofneof
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MEMORANDUM FOR DCG-CED
SUBJECT: Eeonpnric Avalysis and TSD Concerning
Draft Final Rule on Definttion of WOUS

ﬁmwﬁm&mﬁa&e&wm&mmw, however, the absence of robust analysis when that
analysis is possible iz not technically sound.

a,  Bignificant vexus deferminations on all types of aquatic resources (e.8. adjacent
wetlands) were not reviewed to inform the estimated change in jurisdiction. Only approved
jurisdictional determinations on isolated waters were reviewsd.

siguiﬁcmtmw determinations would have allowed for
Jurisdiction re adjacent waters and

b Amnremm;s%ww of

fmﬂnﬂa,ﬁuw,meewmﬁyf gl
tun&amﬁmlmkawwmknfﬁm‘ ! ljj f

5§
i “{1This action does not have
Baé;ﬁwcxpawaaafm

15, As mentioned above, it appears the EPA used a considerable amount nfCarpsdaﬁm

preparing the TSD; no data was o ;mﬂﬁaé : ‘m&m the TSD, The
Corps also had no mia in ; ~

16 Inﬁiﬁfi‘g&ﬂwﬂ?ﬁwwﬁmmﬁ%mumnf : ! :
detesminntions (SMDs} the sgencies’ sincs 2008, mmﬁmmmme

wmg&ﬁasi it
agenicies have mide more thar 500,000 Jms since 2008, and of those approximately fifty percent
included SNDs, This conflicts with Wt&asdthsﬁmismﬂwhnwm&
from what dataset EPA detived the & e 8. .

2. Corps data show that the Corps completed approximately 424,000 JDs on 710,000
agquatic resources.



141

MEMORANDUM FOR DCG-CEQ
SUBJECT: Economic Analysis and TSD Concerning
Diraft Finul Rule on Defidition of WOUS

b. The Corps estimates that, at the uppermost limit, it hes completed SNDs on
approximately seventeen percent of the aquatic resources for which JDs have been completed.

¢. The seventeen percent includes both prelimivary and approved IDs,

d. An even smialler percentage of the seventeen percent were required to be coordinsted
with EPA (e.g,, non-relatively permanent waters, wetlands adjacent but not abutting those
waters, efe}

17, The TSD states that the SNDs are the “ki y"mtheagwcins Hrated
%Wnawémmmmm w&eﬁm&ﬁmwfﬁxm

d&wmmms;msdman for such waters, The 4,000-feet |
smaamm‘mmmm&*mm@m,
other waters heyond 4,000 feet even if they are truly
of the “key” factor under the final vals, The 4,000
TSD segarding the importance of connectivity. The
support the proposed rule recommended agaly :
jurisdictionns! boundaries. .

18, The TSD states that the 4,

26%35#’“{:{:3 H'fﬂw W
interstate/foreign comn Qéi@ 0
cfﬁmi&o}amiﬁ)& : X ; ‘ , id e
; mm&mﬁwmm&hﬁwmyafm
‘* under (a)(8) of draft the final rule. Approved
D are not geAred to indicate th e from the aquatic resource to the nearest ributary
OHWM. Thivefore, the : ot %mmﬁmﬁm{@@mm&
cannmbscstmatwdmiﬁmﬁmpsmuﬁutmmb%ﬁwmm&mmmm&uﬁamiﬁthaTSD

19, mmbdamnbcsthatwaﬂm& s and wetland proximity fo downsiream waters
2 conniectivity pradient. m*rﬁi}mmm&ewm
demonstrates strong evidence s ~ ‘ :

ﬁm wmmmy of W
maintaining the structore and ; ; ‘
‘be that an SND should be perform fwaﬁmmm&&miwimmtaé&mmm
they full slong the connectivity gradient and Mwl’im that hesus e s&gmfis:mt However, urider
the draft finel rulé, if the subject water W , ‘
{{1)-(e)(5) water, even if they are Within an amﬂsat Ties ai:mg the mmtmt}r gradient of the
tributary and may be providing important functions to the downstream waters, an SN cannot be
performed under the draft final role and the water would be non-jurisdictional. Thus, the TSD
containg conchsions that conflict with the langoage of the final rule

§
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Economic Analysis and TSD Concerning
Draft Final Rule on Definition of WOUS

20. The TSD describes that wetlands with channelized surface or regular shallow subsurface
connections demonstrate connectivity and provide functions that can be generalized and can
affect downstream waters. A shallow subsurface or confined surface connection should be a
factor in determining jurisdiction based on the discussion in the TSD. However, such factors are
not able to be used under the draft final rule as a factor in an (a)(6) adjacency determination and
cannot be used in establishing jurisdiction under 8 SND for waters beyond 4,000 feet from the
OHWM/HTL of an (8)(1)-{a)(5) water. The TSD provides evidence of studies that indicate the
“substantial” functions provided by non-floodplain wetlands. The draft final rule forecloses on
the ability to do a SND on waters beyond 4,000 feet from the OHWM/T f an {a)(1)-(a)(5)
water despite the potential presence of such “substantial” functions by the TSD. This
conflicting language serves as a basis for technical conflicts dunng entation,

21. The TSD emphasizes that evaluations of individual wet] cm} be considered in the

context of other wetlands within the same watershed and enhgas gation of waters in
the watershed. The TSD also emphasizes that Wct}ands ’ connected to
downstream waters even if individual wetlands are il IDs for wetlands should
consider the influence and effect in aggregate of same watershed.
However, the draft final rule does not allow fo EgntiobaY (a)( when doing an SND
for (a}(7) or (a)(8) waters, and does not allo e Ragpregated with waters
beyond 4,000 feet from the O ; (e / Caveatsshouidbemcluded
regarding policy decisions that restri L g xtmry‘ distances and that limit the
types of waters that can be aggmga B3ereflect the situations where “inthe
region” and “similarly situated™ o hefinal rule

22, The TSD emphasi a very thorough analysis of the complex
interactions between u s and the downstream rivers {o reach the
significant nexus co visions of the draft final rule. This does not
comport with or made to restrict aggregation and SNDs under the

not part of any type of analysis to reach the
therefore, it is inaccurate to reflect that “the agencies” did this work or

distance limitg,
conclusi ;
that it is reflective of the Corps experience and expertise.

23. The TSD does not provide support for the determination of how “significance” will be
measured in the SND or what is “more than speculative or insubstantial?” How is that quantified
beyond the list of factors to be considered in the definition of the final rule? The TSD also does
not provide clarity for how “similarly situated” is defined. The TSD contains clearer and
consistent language than the language in the preamble regarding bed/banks and OHWM, as well
as the discussion on breaks in those indicators not limiting upstream and downstream reaches of
the tributary. There is potential for the language in the TSD to conflict with the language in the
preamble; such language on these topics needs to be consistent and clear between the TSD and
the preamble.

24, The document does not provide necessary support for the draft final rule language and
cannot be used by the field in implementing the final rule, The TSD recognizes that floodplains

&
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MEMORANDUM FOR BCG-CEO
SUBIECT: Beonomic Anslysis and TSD Concerning
Draft Final Rule on Definition of WOUS

of large nwsyawms are much greater thaw 4,000 feet from the OFWM/HTL of the river,
Argunbly, it is the expansive foodplaing of the latger tiver systems that provide the fsaportint
exchange between waters within the Boodplain and ()(1)-(0}(5) waters tuiher than 8 hm
distance. B

25, The Corps provided substmntiol technical comments on the drafl EPA memitxﬁam
which are still valid with fespect fo the tschnioal validity of the conicepts p the TBD..
Thus, with respect to the T8D, w%@M&MMMWW&MW%
having been involved in performing the technical analysis of preparation the actual document. It
mmmsmmﬂmmﬁmﬁmmmﬁiﬁwﬁmmmﬂ‘ the conclusions
xﬁrawnm&mmﬁémmm&ﬁ faatmm 8 E ¢

26, mcamiamm,ﬂshsulﬁ bamadsm%yﬁi‘ﬁ within
mﬁwm&rwﬁc&iﬁﬂﬁmm&émwﬁm
anytiing other than analyses performed solely by the
mwwmt,wmwmmﬁﬁﬁwnﬁm
wf&mm tathe “agmmm” in i
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iew Commaerts on Fconomic A 7sis of the EPA-Army Cleon Water Rule [Apell 27, 2015)

Paul Scodari, CEIWR-GW
May 11, 2015

The tomments presented below are limited to the 2015 report estimation of CWA Secticn 404 permit
application tosts and compensatory mitigation benefits, and how these caiculations changed from the
2014 report that was released for public comment. The comments are organized in two parts that
address: 1) major revisions from the 2014 report, and 2} what did not significantly change from the 2014
report.

Major Revisions from 2014 Report ((\

1. Revised estimate of increase In jurisdictional determinations. 5\0

The 2015 report calculates that the rule will result in a 4.65 rall incgease in positive
jurisdictionat determinations, while the 2014 report a!c@ ¢ as 2.7%. The difference
is due to different jurisdictional determination data dt e the estimates--the 2015
report used a dataset corresponding to fiscal ye c-‘a the 2014 report used 3 dataset
correspond to fiscal years 2008-2010. Use of 2 report purports to respond
to puhlic comments expressing concern tha& lected a period of significant
economic distress, and thus a relatively \ f of on & rmitting.

2. Revised estimates of increase in ?ﬂ!@ &5 its, @e impact acreage, increase in total

impact acreage, and i mcrease ph

These changes are drl mﬁ) cf increased jurisdictional determinations {4.65%)
as well as a differe rmit tQ the revised estimate are applied. The 2014 report
based this analy, %n thy d average impact acreage for} permits issued in
FY2010, whi port rell&,pn permit data from FY2009-2014, Specifically, the 2018 report
used th st number of individual permits and general permits issued in any one year over this

five year périod, and average impact acreage for permits issued in FY2013 (it is not clear why year
2013 was chosen to calculate average impact acreage for permits).

The result of these revisions was to change the estimates of total additional individual and general
permits and total additional impact acreage for those permits, For individual permits, the estimated
number of added permits increased from 75 to 217, but the average Impact acreage fell from 12.81
10 5.94, resulting in a net increase in added impacts due to the rule from 960 to 1290 acres. For
general permits, the estimated number of added permits and average impact acreage both roughly
doubled, resulting in an increase in added impacts due to the rule from 372 to 1200 acres.

These revisions, when combined with the unit cost estimates and cost formulas for permit
application {which did not change from 2014 report), result in an Increase in estimated total annual
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permit application costs, From the 2014 report to the 2015 report, the "high” estimate for annual
permitting costs increased from $52.9 million to $80.3 million,

3. Representation of USACE views

For the 2014 report, USACE made a point of telling EPA 1o delineste which sections of the analysis
USACE did and did aot contribute to, and to characterize the entire report as an EPA analysis. In the
2015 report, by contrast, EPA seems to go out of its way 1o link report responsibility to USACE. While itls
true that USACE carmot run from this rulemaking or this report, some of things in the report that seem
overblown might be addressed at the margin. One example Is the strange report title, Other examples
involve assertions in the narrative about what the “agencies belleve.” For exa , the fast sentence of
the second full paragraph on page 6 state, “For these and similar reasons, x@ims believe that

positive furisdictional determinations under the final rule will be less t! umed for the purpose of
this economic analysis.” These statements should be identified, n . and modified as deemed
necessary to accurately reflect USACE views. { \\

What Did Net Significantly Change from 2014 Report

1. Section 404 dominates estimated rule costs and QI @

in both the 2014 report and the 2015 report, e& X 404 drive the estimates of

rule costs and benefits. In the 2015 report, gh” ate foOMsection 404 compliance costs {sum
of permit application and mitigation ces res &" ule costs, and estimated Section 404
benefits acoounts for 87% of total : G415 report did not Include estimates of
Increase in USACE costs for admi Dgram; revised estimates apparently were
not yet available for Im:iusmn dra

2. Proportionality of e%n d S@ 404 ts 10 costs

\ es &‘ Section 404 benefits, which are based on compensatory
ed i S, OUf estimated Section 404 compliance costs. This is because unit

bath are based on unit impact acreage. So even though the 2015 report significantly increased
estimated positive jutisdictional determinations and permitted impacts, this did not {ould not) change
the overall relationship between estimated benefits and costs for Section 404, and thus forthe rule as a
whole,

3. Section 404 benefits analysis

USACE has always recognized that the Section 404 benefits analysis Is meaningtess, However, agencies
are required by Administrative palicy to develop benefits estimates for rulemakings whenever possible.
The OMB representative for this rulemaking encouraged and appears comfortable with the benefits
transter approach applied for Section 404 benel  anabysis, and from the beginning EPA was Intent on
Including a benefits analysis that would show that rule benefits cutweigh costs (even though the CWA
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does not require such a showing). There is nathing more to say or do relating to this benefits analysis,
however. USALE Is just going to have to live with it and leave responsibility for defending it to EPA and
OMB.
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DEPARTMENT OF THE ARMY
U3, ARMY CORPS OF ENGINEERS
441 O STRERT, W
WATHINGTON, DO, 203465000
RERY IO
ATTIRENON OF
CECW.CEO 7 APrﬁ; 7018

MEMORANDUM FOR Assistant Secretary of the Avmy for Civil Works
SUBJECT: Draft Final Rule op Definttion of “Waters of the United States”

1. As we have discussed throughout the rale-makiug process for “Waters of the United States” over the
last several months, the Corps of Engineers has serious concerns sbout certaln aspects of the draft final

rule. On 3 April 2018, the Environmental Protection Agency delivered the nial rile to the Office of
Manegemeat and Budget to initiate the infer-sgency review process by pur partiers. Once we
obained & copy of the draft final rule, Lasked USACE legal and regyl ff 4o review it to ascertalin
the extent to which Corps’ concerns had been incorporated, and to an analysis of the jegal

technical impacts of its language. That just-completed review thel draft final rle continues o
depart significantly from the version provided for public ¢ 4 80d thgtthe Corps' recommendations 7
related to our most serious concerts have gons unaddressed, fica NS corrent draft final rule

contradicts long-standing snd well-established laga! pripait{E) undefDENRg Clean Water Act (CWA)

Section 404 regulations and regulatory practices; espe
decision. The mle’s contradictions with lega! princides
conssquencss that, in the view of the Carps, wou

2. The preambls to the proposed rule and 1

significant findings, reached imports
pot aecurate with respact to the de

ageT y review process. Within these

input -~ 8 practice that has contin g

ciroumstapces however, I beli 2l that it could do to essist and support the
rolemaking. The eritical \iporiant concerns reganding the defensibility and
implementability of the dregsed, although we continus to believe, as we have
previously explained A8 “fixus” that the Corps has offered would resolve the
problems with the g AN

3. The ana{v@%nd concerns with the dmft final rule developed by the Corps professional stafT are
respeotiily ded for your considerativa, T have reviewed all of the stiached documents and have

concluded that ualess the diaft final rule is changed to adopt the Corps” proposed “fixes,” or fome
roasonably close variant of them, then under the National Environmenta] Policy Act, the Corps would
aeed fo prepare an Environmental Empact Statement (E1S) to address the significant adverse effects on the
humen eaviroament that would result from the sdoption of the rule in #s survent fonn. Thask you for
your consideration of the Corps” serious ¢ sad v dations on this fssue,

i j JOHN W, P ObY
Major General, U.S, Army

Deputy Commanding Ge
for Civil and Braergency Operativns

mw@ Bacreived e
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Table of Contents

Tab 1: Legal Analysis of Draft Final Rule on Definition of “Waters of the U.S.”

Tab 2: Technical Analysis of Draft Final Rule on Definition of “Waters of thé
us»

Tab 3: Appendix A of Technical Analysis (Representative Examples)

Tab 4: Appendix B of Technical Analysis (implamentatior\&ienges)
O
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EXAMPLE #13

31.345246°N, -84.445706'W
See map entitied, *Wolf Pond-Chickssawhatches Creek, GA HUC 12.%

wetlands currently jurisdictional as adjacent to unnamed tributaries to Chickasawhatchee Creek;
perennial relatively permanebt water, with the charsctéristics fo maet the definition of tributary under
the draft final rule.

Subject watlands are approximately 40 scres insize. Note that there are sevgg other wetlands of equal
or greater size bayond the subject wetlands in the ares. &

Assoclated with an unsuthorized activity and an NWP action (s&sA ERM

Under the draft final rule, these 'mtiands mid not bseghell WNenat a5 they are bayond £,500°
from the OHWM of Chickitawhatchies Cresk, e -

Under the draft final rule, these wetlands wouklig¥be o
mxusdetemimtmmtmmmi %a MELER

Therefore, under the draft final rule ¥ : gt wetlands would be non-jurisdictional.
Note that the wetlands present twetlands would also be non-jurisdictional.
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ot SOSELL ML s Croek, GA
Date: Tuesday, Aprll 14, 2005 £ 310:30 PM

This area in GA has very little NHD mapped drainage, hence the site is outside all the adjacency
measuras based on NHD. 1 dont know however if there are unmapped - ditches and small tributaries
that may link the site to Chickasawhalches Creek.

There are two more sites, T should be able to get to those tomorrow.

pete | égo“

Peter Stokely k 600
EPA OMce of Civil Enforce ‘ Q)‘

1200 Pennsylvania Ave, NW X
Washington, DC 20460 ; \(\

Raom 4110 &q} ; ;
William Jefferson Cinton Fecera{@Aiing @é{i\ﬁs@)
Mall Code 22434 O 00 (S:-\

202-564-1841 < L. \Q

N5 {<0 \‘}'
CONFIDENTRL This transmission may contain deliberative, attomey-client, attormey work product-or
otherwise priviieged material, Do not release under FOIA without appropriate review. 1F this message
was sent to you In error you are instructed to delete it from your computer including alf media storage
devices and hard copy outputs.
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~ Wolf Pond-Chickasawhatchee Ureek, GA HUU 12 HUG 12
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EXAMPLE 814
ent Wet La
¢8.92971;1‘N, ~122.635156"W
Ses map entitled, "Dakots Cresk HUC 12.¥

Wetlands currently jurisdictional as adjacent to California Creek; perennial relatively permanent water,
with the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands are approximately 18 acres in size. Note that there are several other wetiands 0(‘ equal
or greater size biyond the subject wetlands inthe area,

Associated with an NWP action (NWS-2007-344}. ‘\é
These wetlands are approximately §,000° from the OHWM of cﬁﬂ@@uk

These wetlands currently have ¥ confined surface connection g QAL via an ephemeral non-
relatively permanent water mwtsdﬁc&m! &&:h ’ ‘ .
Under the draft final rule, these wetfands would no @ s they are beyond 1,500
from the OHWM of California Creek.

N ,‘*‘&
Under the draft final rule, these wetiands \OWM¥ nat 8@lder o case-specific significant
nexus determination as they are bevond(R0 FIQNA Caflfornia Creek.
Therefore, under the draft ﬁmt ~ iymum: wetlands would be non-jurisdictional.

In reviewing the maps provided by EPA, itis clear that v2 is the more atcurate map regarding
Jurisdictional status under the draft final rule. The map v1 assumes the ditches are jurisdictional, but the
30 completed by the district stated that the ditches connected to the subject wetlands were non-
Jurisdictional ephemeral {non-relatively permanent) ditches. i addition, most of the ditches
surrounding the J0 site apgintérmittent roadside ditches which would 8isp be excluded. Thesefore, vi
should be disregarded and v should ba viewed 8 the more acturate padfam Howlt, there vk stil
issues which must be amended In & new version to sccurately depict the status of furisdiction, The ap
NHD Yayer atso Includes relict segiments of streams which should be removed with nio 4,000 buffer
around them. In addition, EPA only "clsaned” or edited the NHD laver data aroursd the JD example site
location as opposed to throughout the HUC 12, which gives » false sense of impression that almost the
sntive HUC 12 would be inchuded within the 4,000 buffer. However, there are buffers n the unedited
portion of the HUC 12 that are surrounding non-jurisdictional ditch fuatures under the draft final rule.
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From: Stokate, Peter
To: B Bussedt
. ; HEl
Mibjact {EXTERNAL} Dakota Treek WA HUC 12
Datw: Thursday, April 16, 2015 2:07:49 PN

For this one I have included two versions, v1 assumes all HND features are jurisdictional and v2
exdudes ditches/canals from the analysis. It can be seen there is a small dec  se in coverage with the
ditches exciuded, but the 1D site is covered by both analysis.

Peter Stokely

EPA Office of Civil Enforcement. {s@
1200 Pennsylvania Ave, NW Q"\O
Washington, DC 20460 Q’

Room 4110 &' {\\\A

William Jeffrson Clinton Federal Bullding South {WJ%@

Mail Code 22434 (bo 0% ‘@ %

202-564-1841

L !atf amey.dieﬂt, attorney work procuct or
e FO mom aporopeiate review, If this message
t& your computer induding all media storage

CONFIDENTIAL: This transmissio
otherwise priviieged material, Dy
wag sent to you in error you

Wty
c‘eﬂaesmdhaudcopya%. (@)
A O
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Dakota Creek, WA HUC 12 1

Note: Additioral Analysis of Ditches/Canals
Needed to Determine Jurlsdictional Btatus
This map assumes Dlitches/Canals are
Jurisidictional

““IMiles
8 135 18
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Dakota Creek, WA HUC 12 3

This map assumes Ditches/Canals are
NOT Jurisidictional

0 228 45 g 1S
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EXAMPLE #15

37.290869°N, -89.482414°W
See map entitled, "Edmondson Slough HUC 12."
Wetlands currently jurisdictional as adjacent to Mississippi River, 3 TNW,

Subject wetlands are approximately 9 acres in size. Note that there are several other wetiands of equal
or greater size beyond the subject wetlands in the area.

Associated with an NWP action (MVS-2008-782). ‘\&
These wetlands are approximately 8,000 from the OHWM of the Missi iver,

Under the draft final rule, these wetlands would not be considey &a’ceﬂt they are beyond 1,500’
from the OHWM of Mississippi River. {

Under the draft final rule, these wetlands would not be reéd x@r a case-specific significant
nexus determination as they are beyond 4,000 from %0HW%€MISS§S® River.

Therefore, under the draft fina! rule these curre@rxsd: s would be non-jurisdictional.
Note that the wetlands present that are U@ %}s would also be non-jurisdictional.
The additional acreage totals over 20

in reviewing the maps provide t th.a review site would not be jurisdictional. The
wetlands are ad;acent to wouid be exciuded under the draft finat rule.
The wetlands fle w Mississippi River but beyond 4,000 from the

OHWM of the River. he area and the determination was made onaliof
them in the area.& i s several flow lines which are not actually tributaries and
do not conneg% @ River, There are many surface features in the area which NHD has 2 difficult time
distinguishing. ¥PA also Indicated the chalfenges in drawing the map for this location, such as having 0
estimate an OHWM a5 the NHD map data drew the OHWM tine down the middie of the River. These are
typical chatienges that our field staff will routinety encounter if they ha 0 Implement the draft final
rule language.
This scenario often occurs in the floodplains of major river systems, such as the Ohio River, Mississippi
River, Missouri River, etc. Such large river systems have very wide floodplains, and the adjacent
wetlands are often located behind natural lavees that form In the floodplain which can be far beyond
,000" from the OHWM of the major river to which the wetlands are adjacent.

Overall, ~3.4% of waters are wetlands adjacent to TNWs {based on OF** ata), both abutting and non-
abutting. Such adjacent wetlands currently juris: tlonal are at risk of being non-jurisdictional under the

aftfinal rule.
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Edmondson Slough, IL HUC 12
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Jonsen, Stacey M HQO?

—— AT - -
From: Jensen, Stacey M HQO2
Sent: Thursday, Aprl 16, 2015 10:48 AM
o "Kaiser, Russell; Stokely, Peter
ject: RE: Last One (UNCLASSIFIED)

Classification: UNCLASSIFIED
Caveats: RONE

Fote,

Here is one of our adjacent wetland determinations in the 18@-year floodplain of the
Mississippi River but beyond 4,008' from the nearest TNW., The determination was made on all
the wetlands located in the surrounding area of the lat/long coordinafes. Note that RHD
includes several flow lines of "tributaries™ in the area that do r@nnect to the
Mississippi but whose indicators disperse prior to the "tributdn aching the Mississippi.
There are many surface features in the area that may demonstr%\ rtial characteristics of a
tributary but do not consistently present the indicators a not directly, or indirectly,
contribute flow to the Mississippi but rather turn into sh ow and/or end in wetlands,
Thaese wetlands were determined to be adjacent to the Mi si ver,

Lat/long: 37.290869, -B9,482414. 00 O(\
Since these wetlands are also located in an agr@tur Qea, @h 1s very common along
n

these major river systems like the MississipeQa el he tlands cannot be cansidered
adjacent to the Mississippl under the draft 12l ru a regarding the farming
activities, would they then be consider der y? 0, since these wetlands are
sond 4,809' from the TNW these would, on u ctional under the draft final
2, Or are wetlands that cannot idg ad urder the draft final rule
evaluated under significant nexus 41 digtawfe? That part is unclear in the draft
final rule language and this ex a1 520\ lus@s the consequences of that decision.

Thank you!l O C)o

Best wishes,

Stacey OQQ o'\ d\;\'\g

HQUSACE Regulator ram MXger
441 G Street NW

washington, DC 26314-1o8@

Pnone {202} 761-5856

----- Original Message----~
From: Kalser, Russell [mai
Sent: Thursday, April 16, 2015 8i11 AM
To: Jensen, Stacey M HQE2; Stol
Subject: [EXTERNAL] RE: Last Ona (UNCULASSIFIED)

I can't remember but are we doing one to look at broad floodplains such as those along the
Missouri River. If not, that might be a good one - thoughts?

Russell L. Kalser
{ef, Wetlands & Aquatic Resources Regulatory 8ranch
&1 Constitutlon Ave., N.W.

Room 7217M West Bidg,
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From

Tor

et

Subject: [EXTERRALY

Dt Fhorsday, Aprd 15, 2015 6:20:32 oM

This was complicatad to make, [ digitized the flaod zone from viewing a FEMA map (not digital GI3
data), 1 had to oeate an OHWM along the Mississippl because NHD drew the biusline right down the
eiddie. The OHWM Is only a guess on my part, Thiere were many “streams” , probably with OHWM's,
and ditches in the fioodplain/ficod zone, T wasn't sure which streams with OHWM's on the floadpiain
buffer with the 1500 measure, so | huffered all the NHD *sheamyiiver designations and my owit rver
OHWM estimate, B would take additional effort to map all the “streams™ to determine which ones domt
connect to the TNW. 1 didn®t bulfer the NHD canal/ditches.

Here 1 the write up from Stacey that describes the in the field complexit BO8% site, which is born out
by the complexity and difficulty of making the map, : Q‘
all

A figemiehgi) of the Mississippi River
38 e the wellands kcated In
s

T
D ineices sevecal fiow lines of
e delico indhdlprs disperse prior to the
wos i srea that may demonstrate
dhr the Shlators and do not directty, or
{ﬁ v andfor end in wetlands.

o e,

Here I5'one of our adjacent wetland deterrinations in the
hut beyond 4,000 from the nearest TNW, The determiin
the surrounding avea of the lat/long coordinates. -Noteyh
*ributaries” In the area that do not connedt to the MM
“wibutary™ reaching the Mississippl, Thersare m
partfal characteristics of a tributary but o not cofgmently

Since these wetlands are also logRDH yhON e, which is very common along these major
i szt eiinledannot be considered adiacent to the

Mississipgl under the draft a) e recasowa t

congidered under (a)(B ] kit are beyond 4,000' from the TNW these would no

longer be jurisdi or it %art finghdPr are wetlands that cannot be considered adjacent
awgsgf

urdler the draft under SMRcant nexus regardiess of distance? That part Is unclear
in the draft :s:'\ and this ple also Hlustrates the consequences of that dedision.

1 will not be able to make any more maps it next week, T have dentist appointment in the AM then ]
am heading to 2 college orientation session with my step son in the afternoon,

Peter Stokely

€A Office of Gvil Enforcement
1200 Pennsylvanis Ave, NW
Wwashington, DC 20480
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CWA “Waters of the U.S.” Implementation Concerns
HQUSACE
24 April
Overarching Concerns: ‘

1. Rule text contains non-equivalent requirements for significant nexus determinations
2. Arbitrary limits for case-specific significant nexus determinations not rooted in science

3. Arbitrary limits within definition of “neighboring™ not rooted in science and beyond
reasonable reach of defining adjacency by rule

water”, prairie pothole, westemn vemal pool, Delmarva & Caroli ¥, pocosin, Texas

4. Lack of definitions for multitude of terms used within rule tWimilmy situated, “a
coastal prairie wetland, ditch, roadside ditch, ete.}

5. Grandfathering provisions lacking granularity and ¢l

§. Preamble does not reflect Corps technical ex %e Q\ﬁse, nor does it aceurately
reflect the Corps understanding of the substan lic ents

¢ @

Specifics: 6 % » A

— A D% S |
n whe@waterh$@¥ meets more than one category
?@ doe:

» Need implementation clanific
which category to use in thg
then interstate waters, the)
exclusions applied firs .

s {a)})~ Traditional able

o Districts ed

'INW, i+ 80, -
c‘, ese ysi&@lea&t several months, similar to a Section 10
d on

%?uiczs culently do Mot have a list of TNWs, as they do with the Section 10

down the list in order (TNW,
el { the first category that applies? With

Rtify whether there is an “upper limit” to the

aters:
»  Drawing single point of entry (SPOE) watersheds to the TNW may be 2
challenge without such lists and limits identified.
*  Need implementation clarifications on how to identify and make
determinations for TN'W designation. Rapanos guidance included an
Appendix for TNWs.
» (axS TIributaries
= Need a definition or further discussion on “bed and banks™ to implement in the
field and identify a tributary. Some areas, especially in the arid west, may have
very wide tributaries with shallow “banks™ or very gradually sloped “banks.” ™
these 1l constitute “bed and banks"™ as to the intent in the rule? The preamble
only discusses that the slope may vaty. Needs further clarification to implement,
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The specific indicators used in the OHWM manual and the term “active channel”
need 1o be related back to the OHWM definition in the rule.

Nead implementation clarification and/or definitions 10 distinguish between
excluded erosional features and ephemeral tributaries.

What constitutes a “break™ in a tributary? 1s there need 10 distinguish 2 wibutary
upstream of & break but not downstream of a break? The Corps OHWM manuals
state that you need 1o find the tributary both up and downstream of the break,

o How does a regulator or the public know if the two sections of'a tributary are pant
of the same tributary when there is a break separating scctions? How does 2
regulator o the public know they are connected? How far can a break go; any
distance limitation? Ephemeral tributaries out west may hit ap alluvial plain and
far out; are these considered “breaks” or do these result ingsolation of the
streams?

»  {a}6) — All waters, including wetlands, ponds, lakes, oxbgy poxmdmems, and similar
water features, adjacent to 2 water identified in subpara (a)} 1)1 »ugh (5) of this
section.

o Need a definition of “water.” It may be ha sh w”xat constitutes a
non-wetland adjacent water withouta de %«, low depressional
area on a farm field that ponds wate, for ten davs would that be

el

considered a non-wetland adjacerg ¥ e’? Recen ed many comments
on this topic. Should there bea %mzm r we parameters h‘dro!ogy,

permanence of water, durati on al” for non-wetland waters?

New definition of adjaceygy ud apfovig at waters subject to

established normal f: wsilvi e, hing activities are not adjacent.
* This could reases for those districts in

it
nds%ect to such activities which are currently
now(wquire a case-specific significant nexus
> a wetland abutting a perennial tributary
mg activities currently would be considered
nal analysis, however, such wetland under the
ot be adjacent and instead would require a case-
t nexus determination.

adjace
d non

% rule
0’0’ sipNG
\b »  Spetific state example: Minnesota has 10.6 million acres of wetlands;

~50% of Minnesota's 54 million acres are farmland and an additional ~7%
are forested wetland of which a large portion is managed in silviculture.
The propesed definition may exclude a large amount of those 10.6 million
acres of wetlands as adjacent, and would instead require a case-specific
significant nexus determination.

o Neighboring:

* The indirect reference to the FEMA floo¢ "¢ canlead w challenges in
the field. Is the “list” of floudplains to use in the preamble considerad a
“hard preference™ or a “soff preference” list? Inany order? Landowners
may want a different version to be uscd; need implementation clarification
on which floodplain and which order to use in adjacency determinations.
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* FEMA redraws their floodplains often; which version do we use? Levee
Improvement Districts apply for floodplain modifications frequently;
almost moathly in some districts.

*  Other options for the 100-year floodplain do not match the FEMA
floodplain; they serve different purposes. The NRCS soil maps suggested
for use do not match the risk assessment that is used by FEMA. HEC-
RAS is based on hyvdrology not flood risk.

*  Can vertical and elevation changes he used in determining distance?
Deeply incised tributanies with waters on a bluff; would these be
considered adjacent?

»  How is the distance measured? Remotely via aerial photography? Can’t
do the distance measuremnent in the field as it would take into account the
elevation profile. Need implementation tooisfre ces on how to
determine distance.

al(7) and (a)(8) ~ Case-Specific Significant Nexus Deter& 100$

pool, Texas coastal prame
eed delineation manuals for

How do we identify a prairie pothole, weste:@ﬂ
tation characteristics, etc.

wetland, CarolinaDelmarva bays, or pocost
these waters or at least a definition of thes !cr:,
Single poiot of entry watershed (SPOE 10 delineate. There are no
readily available maps or tools. 'I”h 1 PA (NHD, HUC) do NOT
delineate SPOE. Tt needs 1o be d&: many3Hy whigh, can be especially
challenging in the arid west 0.‘@ in areas of flat

wopography. Can introduce @a siste
Need & mapping tool I s t:@zt!me @é and 1o potentially use in future
over time with development,

determinations. How,
o reviewed if trying 1o use the same
SPOE as used
Need guidang?d
need to h@e z}@@
« ety

vid
anceln im\y@my all of the *similarly situated” waters ina SPOE
Y5 1 1@% nexus determination. This may be challenging to do

enz& sInilarly situated” waters. How close do they
) Hoﬁ\' v and which type of functions do they need to

*  Must identify all waters similarly situated in a SPOE using remote tools,
aerial photos, NWImaps. This may not be accurate as to the actuai waters
and of the same type to be used in significant nexus determination. May
be a source for legal or appeal challenges.

Distance limit used in (a}(8) may modify state assumed waters in Michigan and
New Jersey. Applicahle Disiricts will need 10 work this out with the states.

Need guidance on appropriate procedural steps for * (7) and  *(8) waters, as the
procedures differ between them.

= In (a)(7) the “similarly situated”™ waters are already identified then the
SPOE is identified then the significant nexus determination is completed,

* In{a)(8) the SPOE is drawn first, then “similarly situated” waters are
identified and then the significant nexus determination is completed.
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= (2)(6) waters cannot be agoregat::é with {2} 7) or ta}(8) waters when
dolng a sig nexus defermination, it is logical that first all the (a){(6) waters
in the SPOE must be identified in order to “subtract” them out.
= How can these be identified and upon what echnical or scientific
basis can these waters be ~ignored” when conducting the sig nexus
analvsis? By what process that is repeatable?
Significant Nexus ~
*  Need specific guidance on signiticant nexus determination.
»  Must clarify that those functions need to be tied to the {a} 1) through
(a)(3) waters.
*  Only one of those functions? Needs 1o be clear that needs to be more than
speculative or unsubstantial.
*  [xclusive list; what if other functions are perfcn@mnﬁm use in
sigmificant nexus determination?
*  Courts have made clear that qualitative evi&@ supporting & significant
nexus determination is all that is requized (e legal term of significant
nexus is not a scientific one and as sucéﬂbﬂid ot be made into a metric.

» Exclusions —

<

iy

o

determination do we need 10 “officikl ewciu ose waters/are they part of the

approved JD? We do so with “is dct@umﬁz
‘enm% ‘

nead to do so for all of these e
include in the determmahen%

Jurisdictional determinations. There
if landowners understand that these

swale?
Quly apprm’e«l JDS ¢ Qus
may be an increas :
xelile rule, especially refated to ditches and

ﬁ%{@emam a ditch and a tributary. Need a

deﬁ*;z c!an%mn nteh

¥ roagdde dxtgh@v close to the road does it need 1o be? Does it need
the spack

Do we need to map the excluded W% etemnmatmn’ In the

currently, but would we
ple, would we need to
he feature, such as a gullyor

\?\@y be a challenge ;Sﬁemify a ditch that is a relocated tributary or excavated In

wibutary, How far back in history does a regulator need to go? Ifitcan't be
determined definitively, who bears the burden of proof? The landowner or the
agency? Need to provide a set of tools/resources that the field can use to make
the determination of the history of a ditch,
Need to distinguish between perennial, intermittent, and ephemeral flow regimes
tor ditches. )
Need guidance on what perenndal “flow" is; does it mean water is perennially
present o that the water is flowing perennially? Whar about dirches that
ternporarily “pond” or “pool™?
Does the ditch exclusion exiend to the banks of the ditch or does it extend only <o
the OHWM? What ahout wetlands that may be adjacent or within the ditch? Ace
these excluded with the ditches or if they meet the ferms of adjacency (o a
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wribut _, for example; could they could be junsdictional? Need guidance on

wetlands within and adjacent 1w excluded ditches,

May be challenging to determine whether sume depressions were incidental 10

construction or mining in the past. Without the “abandomment” provision, these

are excluded in perpetuits, and it may be a challenge for the PM to determine the
historical use or creation.

= What if the depressions develop wetland characteristics or there are fringe
wetlands? Are these included in the “water-tilled depressions” or are wetlands
separate? Could they be considered an adiacent water if they meet the definition
or are they excluded alony with the open water depression?

o “Lawfully constructed” for grassed waterways may be chaillenging to implement;
does this mean they need a CWA permit or can it be funded by NRUS? Needs
clarification.

o Ifwe have a definition of “water” & puddle may not b ary in the excluded
fist. If we do not have a definition of “water™ it mx ifficult to distinguish a
“puddle” from some nop-wetland waters. We d many comments on this.

Need guidance on how short of a timetrame ¢ must be held for it to be
considered a nor-jurisdictional puddle or Q ressw%fcamm. No hydric soils?

Other characteristics? Q

o Istiling included in the “drained &rﬁub&:@e drainage systems”? Need
guidance and clarification on the X whagtprms ‘&ﬂing are excluded under
this exclusion? Tilingintheb

0

of PL ¢ sides of the channel?
g wh&r stadWater control features were
area.@ith ﬁ% 1storical data and if not

%wagemcm features or do they need
/seie plan? Or simply designed to meet the
Me treaunent system exclusion? May be

staternent that it is constructed for the purpose
jcally all waters/wetlands may serve that

%
-l
v
23
Lot
o
Eid
Ex]
jo ol
£
L
k]
=
]
=
us
g
&
%

permitted or pm of 2y
o Does the exclusionJs
1o be part of an 2

requirements X
difficult @Y ppL
stormw
® I}chme"@g %0
Dfo

B! J
o coordination requsreﬁ between agencies,

o There are many puinls ip the JD process that will require additional
docurnentation and could be sources of appeal and legal challenges -

= For adjacent waters: identifying for the first time adjaceht non-wetland
waters, identifying Hoodplain, identifvipg distance, etc.
= For case-specific waters: identifving SPOE, identifying “subcategory” of
water, identifving similarly situated watery, identifving significant nexus,
eke.
¢ Grandfathering -

o How is the field going to transition into the new rule from curreat practice? Many
considerations regarding existing permits, existing JDs, 11D requests received
during 60-day period between publication and effective date, enforcement actions,
modifications to permits, ec,
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DEPARTMENT OF THE ARMY
U, AREY CORPS OF ENGINEERS
441 G STREET, WW
WABHINGTON, D.C, 205981000
RERY T
% ATTERTION {8
CECW-CEO 77 Aprﬁ [, 018

MEMOBRANDUM FOR Assistant Secretary of the Avmy for Civil Works
SUBJTECT: Draft Finsd Rule op Definttion of “Waters of the Usited States”
1. Aswe have discussed throughout the rale-making process for “Waters of the United States™ over the

last several months, the Corps of Engineers has serious concerns about certain aspects of the dreft finsl
rule. On 3 April 2015, the Enviroomental Protection Agency delivered the nal rule to the Office of

Managemeat end Budget to initiste the inter-agency review process by cur § partners, Once we
obtsined & copy of the draft fingl rule, T asked USACE legal and rogul o veview it to ascertain
the extent to which Corps® concerns had been imarp{;mted, and to co; an analysis of the legal
tachnical impacts of its § That just- leted review repladtiet the dreft final rule continues fo @
depart significantly from the version provided for public com t, nd he Corps' recommendatiopns
related to our most serious concerns have gane uﬁadcfmsed current draft final rule
contradicts long-standing and well-establish g Clean Water Act (CWA)
Section 404 regulations and ruguletory pract Rapanos Supreme Court
decision. The rule’s contradictions with fegal pr sr ultip 1 and technical
conseguences that, in the view of the Corps, wsz. ml mk\ urpent form,

2, The preambls to the proposed rule and ¢ éx e ot final rule state that the

that both agencies have jowtly mede

rulemaking has been a joint endeavor of A
i i § ind the final rule. Thoss statements ars

not actyrate with respact to the dr
input — g practice that has contin ¥ review process. Within thess

i all that it could do o easist and support the
portant concerns reganding the defansibility and
dreasedd, altbough we continue to believs, a3 we have
“fixes™ that the Corps has offevad would resolve the

rulemaking. The eritical
implementability of the

problems with the

3, The sne%@%mi cpneerns with the draft flosl rle developed by the Corps professional staffare
ptfully | fod for your consideration, [ heve reviewed sl of the attached documents snd have

concluded thet unless the draft final rule is changed to sdopt the Corps” proposed *fixes,” or some

reasnnably close vaviant of them, then under the Nations! Eavironmental Policy Act, the Corps would

ased to prepave an Bavi tal Iinpact St (E18) to address the significant adverse effects on the
human eavirorunent that would result from the sdeption of the rule in 88 curven? form. Thank you for
your considergtion of the Corps” serious concerns and ¢ dations on this issue,

Fuﬁé#%:l (Bzw ?

HOEN W ¥ ODY
Major Geparal, US, Army
Deputy Comemanding Generd
for Civil and Emergency Operations

mmm@ Facpeiuet P

ollawed to devalop it groatly Himited Corps +
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DEPARTMENT OF THE ARMY
U.5. ARMY CORPS OF ENGINEERS
441 G STREET, NW
WASHINGTON, DC 20314-1000

REPLY 1O
BITENTCNQF

AR 24 185

MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operations,
US. Army Corps of Engineers (ATTN: MG Joha W. Peabody)

THROUGH the Chief Counsel, U.S. Army Corps of Engineers (ATTN: David R. Cooper)

SUBJECT: Legal Analysis of Draft Final Rule on Definition of “Waw@he United States”

Qrar’t final rule regarding

This memorandum responds o vour request for 1 legal analysis of
DO Clean Water Act (CWA)

the definition of the “waters of the United States” {WQUS) s
Jjudsdiction, which the Environmental Protection Agency (BRAMub; d to the Office of
Management and Budget {OMB) for inter-agency clea:aéﬁ Apg 15,

Summary

The draft final rule regarding the definition ofﬁ(z smous flaws. Ifthe rule
is promulgated as {inal without correcting u 111 Iy vulnerable, difficult to
detend in court, difficul: tor the Corps t&ﬂ ,gva allengmg for the Corps to
implement. The Corps has identifie cem in the draft final rule 1o both
the Department of the Army (DA. legal and regulatory statT has
provided numerous edits or ‘n c@tor’ect those errors. However, to date,

the fixes have not been ad ‘s\, th +¥¢

The fundamental pmbl@reﬂec L. {eve of the flaws described below is that the
proposed rule that wddublj n A ¥2014, is based on sound principles of science and
law, but many premlons " draf™pal rule have sbandoned those principles and introduced
indefensible ggAI¥Ions into the rute. The following is 2 summary of the most serious flaws in
the draft final Mhle: the proposed fixes are shown in track changes in the atnached “Revised Draft
Final Rule,” which was provided most recently to DA and EPA on April 16, 2013

ezal Standard

LEPA and Corp% staff agree with our colleagues at the U.S, anamnem of Justice that the figal
cule will survive the expected legal challenges that it will face in the federal courts only if the
courts conclude that the rule compiies with the test for CWA jurisdiction provided by Justice
Kennedy in the Rapanos decision. The following is the essence of Justice Kennedy's test: 2
water body (such as a wetland) {s subject to CWA jurisdiction if it has a significant nexus with
navigable waters. The term “significant nexus®” means that 2 water, including wetlands, either
alone or in combination with other similarly situated waters in the region, significantly affects
the chemical, physical, or biological integrity of the downstream pavigable waters, For an effect
to be significant, it must be more than speculative or insubstantial.

rirtag :\r@ Recyowd Paow
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MEMORANDUM FOR DOG-CEO
SUBJECT: Legal Analysis of Drafl Final Rule on Definition of WOUS

Loss of CW 3 Jurisdiction

The draft final rule excludes from jurisdiction of the CWA largs aress of lakes, ponds, and
similar water bodies m“’ are important components of the tribuytary svstem of the navigable
waters and that {i:*c Federal government has been regulating as jurisdictional from 1975 to the
present moment. Those water bodies ars important to the phy ws&aﬁ chemical, and biclogical
integrity of the ﬁmm mibutary system of the navigable waters and to the navigable waters
themseives, However, those lakes, ponds, aad wetlands would Tose ali federal CWA protection
under the draft final rule merely because they happen to lay outside and bevond a distance of
4000 feet from & sweam’s ordinary high water mark (ORWM) or high tide line (HTL). The
4000-feet cut-off tine {or “bright-line rule™ for jurisdiction has oo hasis in science or law, and
thas is “arbitrary.™ The Corps believes that the 4000-feet Lt on jurisdictiongmould cause
significant adverse environmental effects as a result of the Joss of §uﬁ&d§ctﬁ${ a substantial
armount of jurisdictional “waters,” based on the C{}rp:a experience in nting the CWA

Section 404 program and performing the majority of hurisdictiona) ? ations under the
CWA

the fact that EPA
{in March 2015 that

the OHWMMHTL of
u!;d%g\‘, or tributaries.
d ff (‘\& A jvnsdmmn

staff engaged in drafiing the rule told Qmpb staff during ere
2ot 500

The arbitrary narure of the 4000-feet cutoff of jmﬁm&%ﬁ
5

EPA was going 1o cut off CWA Jurisdiction at a dis
traditional navigable waters, interstate waters, terriys
Then, three davs later, EPA staff changed its ;w Ay
the narrower 4000-feet Hrnit from an OHWM : g';
support o justifieation for either a S000-£; %0 @
and either Hmitation would be very dif Q‘S v e ghil) b
challenged because neither limitationg )
evidence. It is significant that EP
setdistance 0 establish or Ii

AR icton s «zxppme& bx wawme or field-based
Bciens vise ébzmi recommended agalnst using any
- *

~t£<i>m\\'
To abandon existing F %@C W m;dmmﬂ eoologically important water bodies that

significantly affs:ci {h sigal chemical integrity of the downstream waters
would lead to ‘W % 'Eﬁr.x.?b e environment, because, shorn of CWA protection,
those lakes, po“ mi wetlands can be polluted, fitled, deained, and wgm.aé at will, with no
Federal :;zuhmh to prevent, regulate, or mitigate for those destructive activities. Pollutants
dumped into no-longer-jurisdictional water bodies would flow downstream to the navigable

aaters, polluting iiuuiﬂﬂx L water supplies and killing or harming fish, shelifish, and wildlife, and
hm’mmg human populations, Consequently, the abandonment of CWA jurisdiction over
important parts of the tibutary system of the navigable waters cannot be done without first
preparing an environmental impact statement (E18) 10 identify precisely what water bodies
would fose CWA protection under the final rule and what significant adverse environmental
effects would result from that loss of furisdiction.

A #e

In & Bmited time frame during the development of the draft final rule {roughly the last two
months), the Comps’ professional staff has documented representative examples of the many
lakes, ponds, and wetlands that are part of the tributary system of the navigable waters and that
would fose CWA furisdiction and protection under the drm# final rule. This documentation has
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MEMORANDUM FOR DCG-CEO
SURIECT: Legal Analysis of Draf Final Rute on Definition of WOUS

been presemed to both the Assistant Secretary of the Army (Civil Works} { ASA{CW)), and to
EPA declsion-makers and technical staff. Thus far, no one has refuted or denied the
professional, technical, and well-documented examples of lost j.d.sd}umﬂ under the drafi final
rufe. Mo one has presensed any basis 1o refute or challenge the Corps” determination that the
draft final rule would cause sipnificant adverse effects on the hurman environment and thus
would require 20 FIS before the final rule could be promulgated in its current form.

During discussions with EP& staff on April 9, 2015, EPA reprasentatives suggested that,

zithough the proposed ebandonment of substantial pans of the CWA's s long-standing ;umd ction
would cause significant adverse effzcts on the human environgent, those adverse effects might
be offset by the hope that the final rute will lead to the assertion of CWA jusdsdiction over five
categories of ‘xwi&zfu waters under section (aX7) of the draft final m!e(@m argument is
unpersuasive for at Jeast 1wo reasons:

First, a well-established principle of NEPA law states that a p:‘ s\"?e{ieml action that would
cause significant adverse effects o any part or aspect of the i enyiromment requires an EI3
1o address those significant advesse effects, even if the Fed agen ieves that other aspects
of its proposed action would have environmental br‘:mf'z or the Council on
Favironmental Quality’s (CEQ s} legally binding NE mgu} state the rule of law

regarding how a Federal agency must delermine *et or its @y;}c}sm‘@tim could cause
significant adverse environmental effects as fo \\

“Significantiv” s used in NFFA A&d cr@dem 6 .. intensity: (b)
Inteesity. This refers 1o the §r: ¥ of, p&ut }3":‘ wacts that may be

bosch beneficial and dwrs %e Tk
th

& cﬁe@qz ‘ existeven if the Fedami
agency believes that on ki ;%wo : eneficial ” (40 CFR 13082

Secondly, m section {a}{?@% & TA hazs determined that every
¥ wai

h }'dmiog;caliy geograp iso ach of the five defined subcategmi:; of isolated
waters is “sinuilarly @ d” m ateu waters in those subcategories in the
watershed that dr ’s: Winal navigable water, interstate water, or territorial sea.

Leaving aside gal, soitwtific, and ‘u*ﬂwxcsﬁ pmb%emx presented by section (2)(7), which are
discussed be}%\semen {a)(7) does not assert CWA jurisdiction over any of the isolated water
bodies identified in thay provision. CWA jurisdiction could be assertad over those isolated water
bf\dm identified in section (a)(7) only if and when the Ccrgw {or possibly EPA as a “special
case™) was 1o determine on a ease-specific basis that those iselated water bodies have a
significant nexus with navigable or interstate waters, Given the fact that, by definition, the vast
majority of those isolated water bodies have no hydrologic connection with navigable or
interstate waters, it is uncertain wWhether many, if any, of those isolated waters will pass the
“significant nexus™ test and he found to be subject o CWA ;umc‘evs@n Even 1f the Corps or the
PA were 1o gssert that those isolated waters are judsdictional under the significant nexus test, it
is doubtful that the federal courts would uphold such sssertions of CWA jurisdiction.

The Corps has questioned whar lepal authority exists that would enable DA and EPA e abandon
CWa jurisdiction over lauge areas of lakes, ponds, sl wetlands that are important parts of the
tributary systens of the navigable waters, and over which the Corps and EPA have asserted CWA
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jurisdiction st uch legal authority exists, at present there is no legally
adequ:a:a adrministran O suy 9 ort such a move. Thet repn\d rule did not propose any
limirauon for CWA jurisdiction comparable to the 4000 fee caw{i, which was presented for the
first ime in me (,;:m final rule, Cc:m\ sently, the public did not have the opportunity ©
evaluate that idea or to comment on it during the public comment period and thus the addition of
s Tingdtation Lkei}' vioiates the Administoative Procedures act (APAY

in some ways the proposed abandonment of CWA jurisdiction over many lakes, ponds, and
wetlands that are important parts of the tributary system of the navigable waters also has the
effect of calling amention to legal and scientific questions regarding other parts of the final rule.
For example, the draft final rule assents CWA jurisdiction by ruls over every “siream” i the
United Seates, so long a3 that stream has an identifiable bed, bank, and OHW hat assertion

of jurisdiction over c\:.‘"y stream bed has the effect of asserting CWA 31;”1 N OVEr many
thousands of miles of dry washes and arroyos In the desert Southwess, € ﬁ& Gugn those
ephemeral dev washes, arroyos, ete. cay water infrequently and 3 m in small quantities if

washes all have a “siynificant nexus™ with navigable waters co with the
contradictory position in the rule that large areas of lakes, iy a. vs inthe well-
watered parts of the USA, which water bodies actually s Tge ur ts of water, sediments,
nutrients, and (potendally) poliutants 1o the navigabieﬁxem, wa@ lose @ A jurisdiction

under the 4000-feer cutoff, ,(\ \Q

ring th@;m ‘%\ meeting, the response
At they choose on the extent
; 'T'lgg, from CWA jurisdiction

Retermpinell by he Cs'ps to have 2 significan:

rQ\Smmo;mE test inany future site-
@ﬁm is valid, that sor of abandonment of
4irst prepared an EIS to analyze and seek
erse effects on the natural and human

those features meet the definition of a wibutary. The draft final ru :e;iﬁ that the dry
13 )a\

When these laws were deseribed to EPA st
was that the agencies have legal authoriyy
of CWA jurisdiction, even if that woul
takes, ponds, a';d watlands fhar have
rexus with navigable waters, ot %

speuﬁc;amd*_cmmai deters LB ’ VP tha
CWaA jurisdiction cannot t 'e o2y L ut hawd
public comument on the peiedially gy‘tmn%%

environment that wou, .le

It i3 easy to fix ﬁ&a& final rule o a*»md the legal necessity of preparing an EIS. The Corps
has suggested the necessary fix many times during the last several months. To date, consensus
has not been reached 1o resolve the Corps’ continuing concerns. The reason that EPA has given
far not adopting the Corps’ fixes 13 that EPA apparently believes that the 4000-feet cut-off of
CWA jurisdiction would provide greater clazity (.o, 2 “bright line™) to the regulated public by
fz“.;tmﬁ the Corps’ ability to perform site-specific jurisdictional determinations. The Corps has
xplained why the EPAs 4000-feet Umir would be more 41 53% ult o understand, idemify,
nn;i ment, or defend in the federal counts than the Corps’ sted approach. as explained in
the technical memorandurn accompanying this memorandurn.

3

o

The Corps” fix s shown in the attached revised drafl final rule. [f this problem is not fixed. then
the Corps must prepare an EIS before the final rule can be promulgated and leaves the rule
vulnerzble 1o an APA challenge.

b
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Definition of *Adjacent”

On the dav that the draft fina! rule was sent o UMB fo begin the inler-agency review process,
EPA introduced into the rule’s definition of ~adjacent” 2 new sentence that would exclude fom
the final rule’s definition of “adjacent waters” large arens wetlands that are used, or have been
used, for farming, foreswy, or ranching activites. That sentence reads as follows: Waters
wujﬁv 1o established, normal farming, silviculture, and ranching activities (33 U.8.C. Section
1344530 1)) are not adjacent.” Op its face, ’th‘. sentence is indefensible; it is a textbook example

m { rulemaking that cannot withstand judi mak esw. This is true because a wetland is, by
definition, “adjacent”™ 1o a tributary stream if. s a matter of geographical fact, that wetland is

“bardering, contiguous, ot neighboring” 1o the stiream. regardless of whether farming, forestry, or
ranching activities are taking place on that wetland. That sentence must @mm ed or modified
1o tetain credibility and legal defensibiliey for the final rule’s definitio Q‘ adjacent.”

According o the drat preamble to the drafl tinal rule, the inte 2¢t of the new sentence is
1o require 2 site-specific “significant nexus” determination be&ﬂm rticular adjacent waters
could be determined 1o be subject to CWA jurisdiction, rathghhan &
jurisdictional by rule, as is the case with all other “ad] shand other adjacent walers.
For many years wetland areas adjacent 1o rivers and s hawg pen used for cutting hay or
other farming, ranching, or silviculture purposes. nmma@r:nm rwhing, and silviculture
activities have been exempted by statute from Jec 24 @ﬂg requirements since
1877, The proposed rule that was pumishad & Fw 2g] 1d not propose 0 exclude
from the definition of “adjacent™ any cag €5 of} w;{ O based on the activities that
oceur in those waters, so the public §ic 2av, Dy s 0 comment on the new

sfinition. again leaving the rule v ﬁﬁ yitenge, The last-minute decision 1o
distinguish adjacent farmmed wateshrdm o d}ac ¢ @%tiands Is highly problematic, both as a
mazer of science and for purpek$9of i 1&.21{; > final rule.

]

Nevertheless, if EPA and IR cief:\C)bat l rule should implement the idea underlying the
sentence quoted abovgsatn il Ie,ash. &teme should be revised as follows: “Waters

sub_;e.:t o e&tabhs o SWlculiure, or ranching activities (33 U.8.C. Subsection
344D ar Q@unsdwn al bv rul¥under sub-section (a}6) of this paragraph as “adjaceat

waters,” but determined to be jurisdiciional on 2 cass-by-case basis under subsection

CVCH

Definition of “Neichboring™

The draft final rule would provide a new definition of the tenm “neighboring,” which would
declare *jurisdictional by rule” all water bodiss within 1500 feet of an OHWM or MTL. so long
as the water body is locared within a 100-vear flood plain. The 1500-faet Hmitation is not i
supporsed by seience or law apd thus is fegally vulnerable. The Corps has advocated the more
scientifically and legally defensible distance of 300 feet tor dmiafx% ¢ by rale that all neighboring
water bodies are jurisdietional, based on the Corps” experience in implementing the CWA
Section, 404 program and perfonning the majority of jurisdictional determinations under the
CWA. Site-speeific significant nexus determinations of jurisdiction are necessary to justify the
assertion of CWA jurisdicdon over water bodies that lie more than 300 feet from an OHWM ot
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HTL. The definition of “neighboring” also contains other fixeble flaws. The edits are shown
and explained in the armached revised draft final rle.

Categories of lsolated Waters

The draft final rule’s treatment of five categories of “isolated” waters {i.e., prairie potholes.
western vernal pools, Carcling bays end Delmarva bays, Texas coastal prairie wetlands, and
pocosins) is probleanatic. Such isolated waters undoubtedly are scologivally veluable and ‘
tmportant, so the policy goal of providing CWA protection for such waters is understandable.
However, to be subject to CWA jurisdiction, those isolated water bodies must be demonstrated to
have a significant nexns with navigable or interstate waters, which nexus will be difficult to
show for isolmed waters that wre not hydrologically connected to the teibutargdg¥tem of either
navigable or interstate waters. 5\0

The dralt final rule would declare that all isolated waters in each «QL five listed categories of
isolated waters are “similarly situated,” but the Corps has ncwr,{ej any data or analysis to
explain, support, or justify this defermination. [n essence, s % Cay7 \ke draft final rule
provides & definition of each of five categories of isolatege 5 3 asserts that every
water that Hts into each definition is similar 1o 2lf other C@' o that same definition
within any single point of entry watorshed. This app@h is ¢ @r reas@ng, making use of a
tautology, so that the determinations of “similarly s@m Sy %i h vg%h substance.

*
Muoreover, the Jdetermination that all iswh&m;tii{wrs i Qts of i@ed five categories of
isolated waters are “similacly situated™ i % 1}1@ the @ final rule’s definidon of
“similarly situated,” which is embedd, “e deMion L%,gm;ﬁcam nexus.” The curren
draft final rule defines the concept pf 'm&waf: tollows: "Waters are similarly
situated when they funcrion aljk are SNCenRACYSe 10 tuncdon together in affecting
downstream waters.” This dinkion @a TigANN on two matters: the functions of the
waters and how ¢lose to t@ ather (hdesingi ters are focated. However, the vurrent

definition for each cate, of ist’} d v\% dection (a)(7) of the draft final rule is based
of x*\f‘e) ng out the required findings regarding proximity,

entirelv on the funcy
in other words, ¢ Uinitions 1} section (&)7) for the five categories of isolated waters are not
based on any finNngs that those [solated waters “are sufficiently closc together to function
together in affecting downstream waters.” 2s required by the definition of “similarly sinuated”
Significantly, EPA's technical suit has demonstrated that in some areas praitie potholes (for
example) are located close togather and, in other areas, they are spaced far apart, Yet, the
assertion that all prairie potholes are “similarly situated™ does not account for that diserepancy,
which renders section (2)(7) legally vulnerable,

ST

ftis also wonh noting that seetion t2)(7) asserts that svery example of the five caregories of
isolated waters identified in that section have essentially the same functions regarding navigable
and interstaze waters, and the territorial ssas, as every other isolated warer in that category. But
how can that be true, when some of those isolated waters bave baen hydrologically connetted 1o
the tributary system of the navigable waters by drainage ditches, while other isolated waters in
that same cassgory have not been so connected, and are tnily “isotated? Their functions would
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not necessasily be the same and even if they shive some of the same functions, the effects of the
functions would be varied such that they would not be funciioning “alike.”

Funcrions of Wetlonds/Water Bodies [ndicating Sienifieant Nexus

The draft final rule presents s limited and exclusive list of aine (%) functions that wetlands and

other water bodies perform, which czn be evaluated and documented to establish a significant
©exus between that wetland or other water body and downstream navigable ot interstate waters

to establish CW A jurisdiction over thal water body. The Corps on numerous oceasions has
advised ERA that the list of functons is iﬁk(}:’i{.}i&i\ﬂ based on the Corps’ mpem*we and
gxpertise in performing significant nexus evaluations in the nearly eight vears since the release of

the Raparos mxdwm During that period the Corps has made more the %00 wignificant
nexus determinations by analyzing the biclogical, physical, and chemig ‘rmimas prov\éed by

such waer %odm, Nevertheless, thus far EPA has not ﬂ&p&mﬁed t or revised the p*mm(m
to designate EPA's list of functions as representative und n@ﬁ» e I}*e proposed fx for
this problem is presented in the attached revised draft f'm&{ r

Transition to New Hule 0 O(\

oandigering,” *dmm for

i % be difficuit and Fraught
Taaatved pr:"v%mn tﬁ':at has not

The deaft final rule does not include anadequate p
transitioning from the existing rule to the new

with problems, all of which require careful webnent in
vet been drafted. The peeded provision gheli i
pzmxdad under the CWA, the diffecopt
landowners, and various other tv o2

a well-considered transidon pm T &

problems.
\‘,s

To undersund the & anl @ems with the dra® final rule, all that one nesds o do s
read the ngys?@ the propdsed rule ad compare it to the very d;ffcrem language of the deafl
final rule. Th¥&omparison reveals that many esseatial principles that made the proposed mile
legally defensible have been abandoned or obscured in the draft final rule. Given the fact that
the ;}mms«zé rule was carefully developed by the EPA and the Corps. and then reviewsd and
cleared by the EPA the Corps, DA, the "}epa:'mem of Justice. OMB, and otber Federal

agencies, the draft finel rule’s deviation from fundamental legal and sciemific prinziples that
were essenrial wmp\mcm& of the proposed nile reveals the basic problems of the dratt final rule.

s o ssdmmaé detenminations: ’Mi}romﬁ
mzatxgg\m the rule will generate significant legal

O

The fundarenal legal end sefemilic pringiples of tﬁuzmgw od rule ar
elegaraly simple, eas od, based on sound sclentific and lega
legally defensible. Those principles included the following:

o fai sightforward,
al principles, and thus very

The proposed rule would assers CWA Jurisdiction by rule over all of the natural water budies that
constitute the tributary system of the navigable and interstate waters, subject to a lmited numbet
of specified exclusions from CWA jurisdiction. The proposed rule would do that by asserting
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CWa pmisdiction by rule over all tributardes of the navigable and interstate waters, Those
tributaries are defined in the proposed rule as all water bodies (i, rivers, streams, lakes, ponds,
wetlands, ete.} that contribute a flow of water (directly or through another water body) to the
navigable or interstate waters, plus all other waters that are adjacent to those tributary water
bodies. fo accordance with the Supreme Court's legally binding, precedential decisions, the
proposad rule and its administrative record would establish the reasonable proposition that the
natural water bodies thet constitute the tribulary system of the navigable and interstate waters
have a sigrificant nexus with those downstream waters because they provide the water to those
downstream navigable and interstate waters, and because pollutants, sediments, ete., flow from
the upper parts of the tributacy system down to the navigable wnd interstate waters.

Under the proposed rule, for uly isolated water bodies that have no shallow Q&surface or
confined surface connection to the wribatary system of the navigable or inteds¥ite waters, those
Isolated water bodies could be evaluated on a case-by-case basis in m&@m jurisdictional
determinations wade by the Corps or EPA to determine wh&mgr W aggregaﬁon&“ of those
tsolated water bodies might be “similarly situated” and might ha NG significant nexus” with
navigable or interstate waters, or the territorial seas, and thus n st to CWA

jurisdiction degpite the fact that they have no shallow %u’m { sarface hydrologic
connection to the navigable or interstate waters, Whatefe mit ¢ @ peczm significant nexus
analyses might yleld for various aggregations of Urul*mmfeé » bﬂcﬁx@ at least the legal

Tick

challenges to those jurisdictional determinations u{\ o Inenys nd would pot
undermine the legal defensibility of, the final mhﬁa\ \*«‘h\ 3

The basic principles of the proposed wm. % g @tﬁ refy Q controlling Federal law and
undeniable scientific facts about pollu \ }:m% , and thus are legally sound and
defensible, Hnﬁsmmﬁy, the émf \ 3 n\ed!‘v from the sound legal and

scientific principles of the propo .s::', ps¥era) 1@&1@{? ways, and those basic changes

make the draft final rule J:W;@h neg: t@ h\‘_\
Change in Definition 5&‘%’1hu§ \9

The draft final rdp@iiid a‘mzzgs. the deiMltion of “tribntary” @ exclude from that important
definition all 12 ‘z@? ds, and wetlands that are part of the tibutary system of the pavigable or
imiersiate waters and that send a fow of water into those waters. This change would have the
effect of excluding from CWA jurisdiction potentially vast areas of Jakes, ponds, and wetlands
that are integral parts of the tribwary systemn of the navigable and interstate waters. Those
excimﬁeﬁ wetlands, lakes, and ponds have been subject to CW A jurisdiction since at least 1975
and are subject to CWA jurisdiction now. Excluding those lakes, ponds, and wetlands from
mx A jurisdiction under the draft final rule is not wﬂ;}sm& by an administrative record or EIS to
provide the NEPA compliance for the significant adverse environmental effects that would resylt
from such an acton, Also, no notice of such a change was provided in the proposed rule to
aliow for public comment leaving the rule vulnerable to an APA chal lenge.

Attemps vo vemedy the problems that the new definition of uibutary causes bas led to the
addition of several new provisions in the draft final rule, which were not in the proposed rule,
and which try to pateh the final rule to recapture CWA jurisdiction over some of the lakes,
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ponds, and wetlands that the new definition of tributary would abandon. These patches are
difficult to understand, explain, inplement, or defend in court.

For example, the draft final rule adds new provisions to allow the agencies to assert CWA
jurisdiction on a case-by-case basis over lakes, ponds, or wetlands that contribute flow to
navigable or interstate waters and that are located no more than 4000 feet from a stream’s
OHWM/HTL. The same provision excludes from CWA jurisdistion altogether any lake, pond,
or wetland that contributes a flow of water to navigable or interstate waters, but that lies mare
than 4000 feet from that same OHWM/HTL. This 4000-feet bright line rule is not based on eny
principle of science, hydrology or law, and thus is legally vulnerable. The fundamental fact that
the tributary lakes, ponds, or wetlands inside or outside the 4000-fest boundar} all contribute the
same flow of water, pollutants, sediments, efc., w the navigable or inters aters is ignored in
the draft final rule. This rule is not likely to sucvive judicial review in dderval courts.

Qther examples of problematic patches in the drafl final rule tipmyA@intended to correct
prohlems created by the new definition of tributary can be f(gl{i o the gevised defiition of
“neighboring,” which asserts that water bodies that lic mth SO0 fON a sream’s OHWM or

HTL are newhhormg to that stream. Once again, the cel feedeYs rot based on any
principle of science or law, and thus is legally vulner{pf Addides ally, the federal courts may

find that comumon sense dictates that a water body dsgated %@yfeﬂ figm a stream is too far

d; 0\ that steam, The fact
that the draft final rule abandons the fundame }ezq al d a\u pmmpic of the praposed
rule that asserted CWA hurisdiction by g} are part of the wibutary system
of navigehle or intersiate waters, and,s nfﬁ Q{)at prgpoie non-science-based tests based
an distances from OHWMs/HTLs, &ﬂ @%‘1 egally vulnerable.

Site-Specific JDs for \Vaterm@es Dx the mlﬁ%‘mdictiunal Waters

A related example of 2 gyiots lcggﬁw xf‘t final rule is the fact that it imposes novel
limitations on the abi a‘b 7th goii! to make jurisdictional determinations based on
wse«specf e alg; det ) ticm for any lake, pond, or wetland that conributes 2

fow of water v ;vab aMnterstate Waters, or to the territorial seas. The Corps and EPA can

sake such ca¥specific significant nexus determinations now, but not under the draft final rale.
No final rule should be promulgated usless this flaw is tixed. The Corps’ proposed edit is set
forth in the attached revised drafx final rule,

Isolated Waters Characterized as “Similarly Situated”

Ancther example of a provision of the draft final rule that makes the entire rule legally
vulnerable is the provision that characterizes lterally millions of acres of truly “isolated” waters
{i.e., wetlands that have no shallow subsurface or confined surface connection with the tributary
systeras of the navigable waters or interstate waters) as “similarly situated.” In at least three
places in the preamble, it is stated that such a determination of “similarly situated” in a final rule
would be wmntamount to an inevitable future determination that all of those identified
ageregations of similarly situated isolated waters do have a significant nexus with navigable or
irderstate waters, and thus will later be determined to be subjoct to CWA jurisdiction in future
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jurisdictional determinations. That part of the draft final rule creates legal vulnerabilities for the
entire rule,

Ir will be difficult, if not impossible, to persuade the federal courts that the implicit, effective
determination that millions of acres of truly isolated waters (which have o shallow subsurface
or confined surface connection to the tributary system of the navigable or interstate waters) do in
fact have a “significant nexus” with navigable or interstate waters. Consequently, the draft final
rule will appear to be inconsistent with the Supreme Court’s decisions in Rapanos and SWANCC.
As a result, this assertion of CWA jurisdiction over millions of acres of isolated waters may well
be seen by the federal courts as “regulatory over-reach,” which undermines the legal and
scientific credibility of the rule.

The final rule should address isolated water bodies just as the pruposed nﬁe{@by leaving to
future case-by-case determinations all findings regarding what isolated @s are similarly
situated, which waters should be aggregated in what watersheds, ag er those case-specific

eggregations of isolated waters actually have a significant ncms ¥ &)le ot interstate
WaleTs.

\:,A WO
ég\ &‘t Chi Rounsel

1\ omn,,;z} aw and Regulatory Programs

i0
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PART 328 - DEFINITION OF WATERS OF THE UNITED STATES
{, The authority citation for part 328 continues to read as follows:
AUTRORITY: The Clean Water Act, 33 U.S.C. 1251 er5eg

2. Section 328.3 is amended by removing the introductory text and revising subsections

(o}, {5) and (€} 1o read es follows: é\
328.3 Delinitions @

(a} For purposes of the Clean Water Act, 33 U.S.C. 1251 ef. seg. and its im Qﬁlg

.

regulations, subject to the exclusions in paragraph (b) of this scction,fgmn “@ of

the United States”™ means: C?o

(1) Alt waters which are currently used, were used in thc@“ T may sccpt:‘lwo

usc in interstate or forcign commerce, including &@ %%@? \@mhe

ebb and flow of the tide; \C\ Q
{2} All interstate weters, including inta&@ @\{@ @

(3) The temritorial seas;

{4} All impoundments of@ér \@mﬁ@m of the United States under
this section;

(5 All trzbutamf;‘b. fn (%Tofthis section, of wuters identified in
pamgrap\%@} rough (3) of this section;

(6} Al wvaters adiacent o 2 water identified in paragraphs (a)X 1) through (5) of this
section, inchuding wetlands, ponds, lakes, oxbows, impoundments, and sirilar waters;
{73 Al waters in paragraphs (A) through (E) of this paragraph where they are determined,
on a case-specific basis, to have # significant nexus to 2 water identifted in paragraphs

{2} 1) through (3) of this section. The waters identified in each paragraph (A) through (E}
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of this paragraph are similsrly situated and shall be combined, for purposes of &

significant nexus analysis, in the watershed that drains to the nearest water identified ia

peragraphs (23(1) through (3) of this section. Waiers-identifiodin-thic-paragroph-shalinot
ha i i 1k & e adhs h-i 61alih o Y 3
i b POFREFapN-{ax 6ot P TOgS

hesia- Waters identified 1o this paragraph shalf be combineg onlv\fQ

20

Some waters identified in this paragraph are also adiacent {and thus jusi under

peragraph {236y, Non-adjacent waters shall not be detsrmined to mE i; mgmﬂge\

nexus” with navigeble or interstate waters merely because {,‘liv ey @. Nth

with waters that sevve simifar functions when performing a signi

imit dar

*d in

riheless. | 1wa‘

sitnitar functions. N

adizcent waters having
fynctians (both adiacent and non-adisgent) within !
the azgregate would have 8 signific

1 waters identified inthis rcr‘agxiﬁv

also @»ﬁw under paragraph (9¥63,

o signi ‘\quus analysis is required.

they are an adjacent water, "HGC- 5]
(A} Peairie pott Pmm es e;e. Antex of glacially formed wetlands,
usuaily 0&4 n@wm@ perranen nztural autlers focsted in the
-west.

{1} Caroline bays snd Delmarva bays. Carvling bays and Delmarva bays are
ponded, depressional wetlands that occur along the Atlantic coastal plain.
{C) Pecosins. Povosing ere evergreen shrub and tree domineted wetlands found

predominently along the Central Atlentic coastal plain.

f Commient [BRTL]: The Comps sgraet wien TR
| et 2 wate uoges mecton fol{7) o7 LR E) canrot by
| Rowad 1o ba furisictional meray B sggragetig that ;
| watechondy with sdjocent watrs wid amarting
e adjscent mtErs 30 how TanNrOf tRENA
] Cwa furtdiction to-or gt the tpokatad wote?s; thal
| vioult be an mapgsagnes form of “haoutrapng”
§ fisdicrion. The prajoted naert woyid forid thet |
| boostirsoping, but woukt 2l sliow it wwerbodies |
wER simir funetions within 10 SPOE watanhed ta *
| e mggregutect anct svaloncnd togete during
| SEHCEAL ¥ DRLETARTROS. Thi fix B natessary | }
| tos okl tive eftrct o o cucetnt bciguange, whicly
‘ waild foriid the aggregition of veterhodies that
| P sitier foncrinny nd guist side by sdein s
SPOE watecshd, Mkl because similer
Yeatarbodios Smpoen 10 [ 00 O $5ie of The Lther
{ of 2 fine thet demarcaizs adjacensy.
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asonal wetlands Jocated in

{D) Western vernal pools. Western vernal pools are s

parts of California and associated with topographic depression, solls with poor

drainage, mild, wet winters and hot, dry sommers, . Commant [OREDY: Pravius ieogsme, oz in
Lo | southanstern Orngan 16 nocthem Begy Lalifornia™
o) L s Grown replaced weith "in paris of Cabfurmia.® Wiy
{E} Texas coastel praitie wetlands. Texas coastal peairie wetlands are freshwater e vere! froois i wxathewstent Dregon belng.
wlﬂld?

wetlands that ocour a5 4 mmosaic of depressions, ridges, intermound flats, and 6\

mima mound wetlands Jocated siong the Texes Gulf Coust. g@‘

{8y All of the foliowing waters, if they ere deteemingd on @ case-sy

significant nexus to o water identified n pacageaphs (A1 throug «flgﬁl
At waters Jacated within 4000 feet of the high tide line or o Ja}@:iy}\ vgss

£ m{c} wdenti S

1030y car flpodpla

{2 }(1) through (5) of this seetion; and (2) wuters gy

directly or through gnother water bodyyioa v

{51 ol this sectivl, = whem—mey-&redw# eex&f%@ﬁimaﬂ—c
24, (“ o 3 FR4 ) [tt‘~ T ']1“‘\

BE

hY l
enlire water isa wdero(‘t@d parti ‘@atcd within 4000 feet of the

high tide line or ordmwlgh \\a‘.er ori schift he 100-vear Hoodplai, or if thay
of, w U\, yl x}m((‘.ﬂ 1 parzgmnhs ColD throush () oF

£ f?m"}‘ shall be combined only with watars that

serve similar functinng when performing s sienificent nexys anelvsis, Some waters
identified in this parsproph are giso adiscent (and thys hurisdictionall ueder paragraph

{2X 6} Non-adjacent walers shall not be defermingd 1o have a “significant ngxus” with

navigable or interstile waters mevely because they areautrenated with adizcent water:

haviag similar functions. Nevertheless, 152l waters with sipiilar funstiprs (both adiscen:
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and pon-adiacent) within the sarme point of entry walershed in the aggrenate would have a

Fanctions would b_giuﬁgjgm |Cmt[nkml‘mmuamm
e e e e oo
pyid RO 1 Fovd—tmadhi heche il YA\\ $i 4, ith, 2 e} tfad : 3

2 fa fas § i of : e i85 Tisesl,
pasagroph-{a}brofd t hen-pe £ BHEF 4 : i ‘.ifwste@»

identified in this puragraph are also an adjacent water under paeagraph (a)(6), tK@ 7
adjacent water and no case--specific significant aexus analysis is requirg

b} The folfowing are not “waters of the United States™ even where tm@ IS ﬁ%
erms of paragraphs (a¥(1) theoegh (8) of this section. OQ

(1) Waste treatment sysiems, including treatment mnds 280003 de:@:d 1w m%ﬂ"c

cequirements of the Clean Water Act. \5 \}

{2} Priov converted cropland, Notwithstandi ’c:rrn %} of an, !Jtm as
prior converted cropland by eny othy -@m zg&ﬂc)r @Sﬂs of the Clean
Water Act the fnal nuihonty r "rg :.d ction remaing with
EPA. Q & %0

(3) The following ditciy . %
@;‘m S
{A} Ephegpdnt ditc@ r»@ ‘oated wibutary or excavated in 8 tributary

g@; ictional waterbody, and hat would not have the effect of draining 2

tionat hvaterbodsl oo [ Commant [nmpmuw.wm;‘“}
et e ettt e Combeent (1 e
jurndictioea! weter, peck coramactsd, e ‘

{8) Ephemeral and intermittent roadside ditches that drain a Federal, statc, tritnl, thwenelves watars of the U5, That would hve e |
aflect of raaiing the waterbody hml draveda i

. < . N i St v,
caunty, or ounicipal road, and that are not a relocated tributary of excavated ina somna degrar o CWA soatec crdiavagest |
s, j

triputagy.
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(C} Ditches that do not fow, either directly or theough another water, into a waler
identified in paragraphs {a)T) through (3) of this sentioa.

(%) The following features:
{A) Artiffcially itrigated arcas that would revert to dry land should epplication of
water to that area cease; ®
(B} Artificial lekes and ponds created in dry Jand and used primarily fo&@ucﬁ
as stock watering, irrigation, settling basins, rice growing, or cool
{C) Arificial reflecting pools or swiraming pools created in &@ '\&
{D} Small omamental waters created in dry land;
(E) Water{illed depressions createst in dry land i;@f:mal o n@g or %

*

construction activity, including pits excavat@@btai 08 R, 5ag vel

{F) Erosionel featores, mciudm

that il with waten, é‘x Q} Q
”.x riliggther#ml features that

da not mect the definition @bm&ry '@lmdﬁwcs and lawfully
construcied grasse@ @

((G) Puddies. @ & N

(5} Groundwateg Shiding MW\/ ¥ through subsurface drainage systems.

{6} Stormey ntro! features construsted to convey, treal, or store stonmwater that ere
created in dry land.

{7} Wastewsler recyeling structures ereated in dry Tand: datention and retention basins
built for wastewater recycling, groundwater recharge basins, and percolation ponds
built for wastewaler recycling, and water distributary structures bullt for wastewater

recycling.
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(¢} Definitions—In this section, the {ollowing definitions apply:
{1} Adiacert. The terar adjacent means bordering, contiguous, or neighboring a water
identified in paragraphs (aX 1) through {5) of this sectian, including welers separated by
constructed dikes or bartiers, natural river berms, beach dunes and the like. For purposes
dudes-includes, and is const
waterbody with, alf wetlands svthineesthat are borderiug, contigugus to, of dhuﬁ\@__{

tartrarket iderad-asinpl

fisnited to waters ocated laterslly ta s water identified in pg.ragra'\h&}é,!) thm@%)
this section. All waters thal connedt segments of a water |d 1))
through () or are located af the head of 2 water dennf%f‘parabm l@f)ﬂ)mr@\p

(5} of this section and are bordering, contiguous, n@gﬁ“o‘ u{@x wal ::“3

Mitesssublesid Blishod. I-faremal \.: ) hi G’) b

ed g

of determining adjacency, o waterfody that+

waterhods eding y is not

{ Convmart [DRES]: T lemgange woukd sorvect
b 2 prohienn prasented by the compsrsbie sntance
Tound i ive deak Bra] 1ifs submiited ko OMB The
prokisey 1 that oes it & knpoxsible 10 sy a1
CHWM fov & siver, stromen, ek, road, o semilr
advrbarly thae bis actjuced uwtendy; sy OHWE
s pbaiced by the wecisnds. The ssrmmt wording
weoutd reguire the Coes os EPA th idarify £
CHIVM whier aone can be found becwusy of the
EGAcEPt WAt G,

-§ Lommernt [JAMS]: inctuing tis laegosge

CoAliatEs geogrrshic orEdiston with Methity-Sased
emmptans. There Js ho Kientle batit t Suppcst
Thit ohon Hint Vestart sbircT T iusBe setvTies
1€ 37Ty Moee Of faid "SdEOIET than Siher Kz
wates.

(B) al} waters lozated within the 100 year floodplain of o water identified in
patagraphs {a)(1) through (5) of this saction and not more than 4508300 feet of
the ordinary high water mark of such water, The entire water is neighboring if s
portion is focated within 3560300 feet of the ordinary high water mark end within

the 100 year floodplain;

1 Cwsmmr(DRCT] Pec the Corps pior

‘ cotrrenly, this leapangs wouki capture 3
wentnrbodies that xre feparesed wetitally, whith i
imapproge %6 {a.g., X4 EMIS 30l 0Py waters 06
btts).
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(€Y all waters located within +866300 feet of the high tide line of 2 water
identified in paragraphs {a){1} or (a¥3) of this section, and al] waters within
3490300 feet of the ordinary high water murk of the Geeat Lakes. The entire water
is neighboring if'a partion is located with 1509 feet of the high tide line.
{3} Tributory and tributaries. The terms tributary and tributaries seel-mean a water tl @
contributes How, either dircetly or through another water (including an ;mpou
identified in paragraph (a)(4) of this section), to a water identified in pa a) 1}
through {3) of this section, end that is characterized by the prosence ‘g:’ss
indicators of a bed and banks and an ordinary high water ma @c phy, xcatom

demonsirale there {s volume, frequency and duration oF iien creatc a

and barks and an ordinary high water mark, and thu @4 l‘,@%uta@bmd
can be a natural. man-aliered, or man-made wale and inct waters & rivers,
streams, canals, and ditches not exciud@&% pm&& tion. A water that
otherwise qualifics as a tributary %%s defr @does @‘iu ¢ ity status as a
tributary if, for any length ¢ ane mr%@! breaks {such as bridges,
culverts, pipes, or @n one ar ng}\amta s (such as wetlands along the run
of astream, debr'@%, Q@e ds, m m that flows pnderground) so long as 2
bed and Gan a:s ordinary high water mark can be {dentified upstream of the breek.

A water that otherwise qoalifies a3 a tiibutary under this definition does not {ose its status
as a tributury ifit contnbules fow through & water of the Umited States that does not meet
the definition of tributary or through a water exefuded uader paragraph (b) of this section,
directly or through another waler, to a water identified in paragraphs (aX 1) through {3) of

this section.
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(4) Diteh: The term dlfch means g mao-mads chaanel whose physical characteristics are

often strightened to efficlently convey water fom & source 1o 3n gutlel. Ditches are

. walsr

senerally onstructed for $he purpose of dreinage, irigation, wate
smanagement and/er distribution, 4 ditch may carry Gows that are perenpial. intermitient,
(43 Wetlands, The term wetlands means those arcas fhat are inundated or satug @S‘

surface or groundwater at s froqueney and duration sufficient to suppo, @ unger

inees do support, a prevalence of vegetation typical fngpled ﬁ%a

satueated soif conditions. Wetlands geacrally include awa'npc)) 5. @ simijss
areas. E @ @

($0) Significan: Nexws, The term significant nexus sthat " nclu
s;mnarz@pazed ’ C@x\n the
t%%ca%@h of s water
dentified in paragraphs (aX 1) (hn@% erm “in the region™ means
the watershed that draing L@ : cnﬁﬁ@r&grﬁnhs (a)(1} through (3}

of this section, For an 110 be g g_gém 3 e more than speculative or
insubstantial, ‘\h %ﬂst

varl?zrmilm simiter funciiong Lo 21 function together in affecting

orephementt,

THHTG.

wetfunds, cither alone of in combination wi

wets the rhemuﬁ@ca!.

region, signifizantly af

5

tlua' d v% they function alike and are sufficiently

cinge o,

dawnstrean: waters. For ing whether or not 2 water b

nexus, the water's effect on downstream (a) 1) through (3} walers shall Be assessed by

cvatuating the aquatic functions identified in paragraphs (A} through (i) of this

sraph, A water has 2 significant nexus when any single function or combination of

functions performed by the water, alone or togeth 10 similarty situatzd waters in the

Cwm[)o\nti. This acdition hus tman
rﬂmmod MO ared rgng provided
pewvtusly, Many typas of drrhes a14 excluded wd
Zetain Giches sie tebivrad (o the definition of
LibtRcy; Moaweor, SNty 0% ot dofined. A
cosrmion widerssincing s mecotsary Jor oy,

Cotoenent [IAMI]: This sentence, b prricuer, )
ek 10 EGTBIMBON WAD T teAricn overst, Sobk
orly for bath paregraghs Gl 7 xad
{aX8). Ackitdonally, the seatprce contuns » sy
ircomplete Wought, Watess Me simiacky staav
wikatn iy furstion Mkt and a7 ooy clase
o each other? Downrtream wakers ) Tach other 30
kunh&wrﬂmnﬂvlml\munni
Smrkacarm pons? The bracketed lungage i st |
o Geenphebe the Lrough. ?
1

This turn e dactad and o Ty suggest
clariiestin o oocrsary b {E) 7] to make it gearin
whist 2ense those warters are “Siiigy sned”
ehore T pach othard Fusetioning #1 ¢ Reedscepy

unin?
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region, coptributes significantly to the chemical, physical, or biclogica! integrity of the

nearest water identified to parsgraphs (aX{) through (3) of this section. Functions

Cormmarst {JAMLD]: Thess chenges wen
B wd pravred previousty, B exTurs
taretoms privaded by Corps dittricrs that me
£ty batg ved 10 Semortrate Sitnitcant
s |7 support vl afirtive hnsdictionst
darermnetions,

ollowingt

(A} sedimentangd pollulant Gapping, ransf

(B)  nutrient recyclin ng, lransforn
{1 - polhutaatirpping-easfarmation-fiheringand 3 Q"
(5C) retention snd;oy attenuation of fload waters:) ?\t A

(%) runoff storage:;

(FE)  contribution of flow, 6

PAREY oart-ahthod

LEROLIRTS) \&
: “\% {‘\S'
GO provision of life cyéjﬁg@nden @c habj

feoding. nogroy Weeding, spdwning, q&&@é ® nursery area) for species

{ncated w dependelegs, @ ay tified in peragraphs (aX 1) through

5 sey ‘\}
o 3

[&]
et ias suppant {og aguatic and wetland plant sommunites:

. _zropadwter discharge and recharge;

(1) garhan sequestration.
(87 Ordingry High Water dark The term ordinary high water mark means that line on
the shore estabiished by the fluctuations of water and indicated by physica! characteristivs

such as a clear, natural Hne impressed on the bank, shelving, changes in the chameter of
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soil, destruction of terrestrial vegelation, the presence of litter and debris, or other
appropriate means that consider the charucteristics of the surrounding areas.

(#8) High Fide Line. The tevm igh vide line means the line of intersection of the land
with the water’s surfuace at the maximum height reached by a rising tide. The high tide
live mey be determined, in the absernce of actual data, by a line of ol or scum along sh
objedis, a more or less continuous deposit of {ine shell or debris on the foresho, éﬂ\,
other physical markings or characterdstics, vegetation lines, tidal gages, ?ﬂitﬁb)e
means that delincate the genreral height reached by a rising tide. The entorm

spring high tides and other high tides that occur with perindic 'e@ncy b Qot

include storm surges in which there is 2 departure from thyg nolfia! or pepdicted regeh of
h
2\

the tide due to the piling up of wutcr against a cosst RsHong %:5
accempanying g hurricane or other intense % @ Q@

> ©
&
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DEPARTMENT OF THE ARMY
U.§, ARMY CORPS OF ENGINEERS
444 G STREET, NW
WASHINGTON, DC 203141000
BEPLY TR
ATTENTER O

CECW.CO-R 34 Apnl 20135

MEMORANDUM FOR Deputy Commanding General for Civil and Emergency Operatioss,
118, Army Corps of Engineers (ATTN: MG John W. Pesbody)

THROUGH the Chief of Operations and Regulatory, U.S. Army Corps of Enginesrs (ATTN:
Edward . Belk)

SUBTECT: Technical Analysis of Draft Final Rule on ﬁ@ﬁniﬂﬁr%@»fﬁﬁﬁﬁ of the United

States” Q‘
1. References 0\\.\. (\\\A

a Title 33 of the Code of Federal Regulations P&@aﬁ Qc Hon ci Waters of the United
States {1986 Regulations). 6

b, 2003 Post-SWANCC Guidance FE‘\\@% ! Q g&{‘?\i ANCC Guidance).
. 2008 Joint Agency dem&m@ W rton Following the U.S, Suprzme
Cﬂuﬁ Decisions in Rapanos v U@L ﬁ?;! \) gRa@anm Giidance),
Q‘inzs of the United States,” submitied to the
\5 Review on '3 April 2015 (draft final rule)

N7
& Drafl Final Clean W feﬂg% &

Office of Management i
2. This mewe wrami il gt ‘ Me i ws.hxdcai analysis of refz:mm:c {i ’{"’ﬁs

cmmca} analvs) wﬁ} TerNaty

which the (o s, asserted Clean Water Act (C\W\) jnmc%mm in am,»xdame with exasimg

regulations al mrrent guidance, but which woold no longerbe subject to CWA jurdsdiction if

the current draft of the final ruls takes effect. CWA jurisdiction vas sppropriately asserted by

the Corps over every aquatic resource described in these répresentative exaraples,

+ The examples included in Appendix A do not represent the only currently jurisdictional
aquam Tesources in the Nation over which UWA jurisdivtion woild be lost by adoption of the
draft final rule in its prevent form; what is provided bers is otly a répresentative sample based on
Approved Jurdsdictional Determinations {AJDs) completed by Corps Districts and completed
permit actions based on Preliminary Jnrisdictional Determinations (PII), also completed by
Corps Districts. 1t is tmportant to note that the representative examples included in Appendix A
as well as additional others used for discussion purposes were developed in 2 limited amount of
time to facilitate discussion with the Environmental Protection Agency (EPA). Tt was unkoown
to the Corps until early February that Armiy and EPA were conteinplating 2 “bright-Hine™ cut off
of CWA jurisdiction either 5,000 or 4,000 linear feet from the Ordinary High Water Mark

{OHWMVYHigh Tide Ling (HTL) sewd 8 vobust interngency discuasion of the potential effects of

By @ Hacrm e
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Technical Analysis of Draft Final Rule on Definition of WOUS

the “bright-line” on currently junisdictiopal water bodies has continued since that time.
Throughout those discussions, the Corps has provided representative examples, including those
in Appendix A, to factually illustrate its concern.  To provide every example, both AJDs and
issued permits with ro JD or based on a PID, where jurisdiction currently exists but would be
extinguished it the draft final rule is adopted tn its final form would take several months of
muttiple staff mewbers working full time.

4. The examples were exiracted from the Corps’ existing database, ORM2, which is based
entirely on what landowners request from the Corps. We have not undertaken any specific
echnical analysis of what aquatic resources ray or may not be subject to CWA jurisdiction
independent of requests for a jurisdictional determination or a permit dccision. Therefore, the
data discussed and conclusions reached in this memorandum are based on f; t is, on actual
AlDs and permit decisions, and not on assumptions about watershed eéb could contain
jurisdictional waters.

5. Based solely on the data entered into ORM2 associated w u 5, ap oximately 6.7% of all
waters of the U.S, are wetlands that are adjacent to, but not al relatively

b
permanent waters/non-relatively permanent waters, and @ ters of the U.S. are
wetlands adjacent to traditionally navigable waters, bo ctlv a and pon-abutting. The
Corps’ data demonstrate that 98% of the adjacent wi Eimrc ificant nexus
evaluation are jurisdictional waters under the C apanos Guidance.
Thus, approximately 10% of all waters ovcr d CWA jurisdiction

under its 1986 regulations and current gux arc um flacent wetlands. Under
those 1986 regulations and current guid Q d, % e determined to be
jurisdictional because they are adjac ﬁrs, T Lh‘ig final rule, any type of aquatic
resource {e.p., lake, pond, oxbow, d) det@mud 0 be jurisdictional because the
aquatic resource is adjacent fo dicti 'bu@
6. Neither the Rapanos Gejdance nfgl’c fQ

d to unplement that guidance (which is used
by the Corps to docum gqmrcs.
wetland 15 Jocated g it rﬁ wt jurisdictonal mbutary 5 OHWM or HTL when exalzmnng
if

$ to indicate the distance that an adjacent
whether a si exus exiyts, and in¥naking a jurisdictional determination concerning such
waters. Rather%qe Guidebook that accomnpanies the Rapanos Guidance indicates that
consideration will be given to the distance between a tributary and traditionally navigable water
(TNW) such that the effect of the mbutary on the TNW is not speculative or insubstantial. The
Guidebook further states that, “it is not appropriate to determine significant nexus based solely

cnany specific threshold of distance (¢.g. between a tributary and its adjacent wetland or
between a tributary and the TNW).

7. Thus, from the information collected 2nd tracked within the USACE Regulatory Program
database, it is not possible 10 estimate the specific percentage of the approximately 10% of
adjacent water bodies that could be lost to CWA juriediction as a result of application of the
4,000 linear foot limitation if the draf final rule is fi__lized. A portion of the approximately

10% of all water bodues that are curtently jurisdiction as adjacent, non- abutting wetlands fall
outside of 4,000 linear feet of the OHWM/HTL. To verifv the exact portion of the 10% of
currently jurisdictional waters that would be tost to Federal jurisdiction as a result of adoption of

3
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MEMORAL LI

?(WR DCG-CREO
SUBIECT: ‘

nalysis of Draf Final Rule on Definition of WOUS

the draft fir in its curreat form, the Corps would need to complete a robust analysis of its
data that would vield siatistically stenificant - relisble results. This is precisely the type of
research and analysis that would be undertaken in completing an Exvironmental Impact
Suement (BIS)

@ To remove fram CWA jurisdiction what is potentially as much as 10% of the currently
jurisdictional azua:;c resources without the beneflt of ade;mled analysis, such as one that would
e pe:tm'mm as part of an EIS, would present the potential for sigaificant adverse ¢ effects on the
natural and human goviromuent. Inits ;\aﬁ'ﬁh evaluations, the Corps i3 cha'gud with keeping o
perspective the functions and values of any given aquatic resource, recognizing that the functions
and valugs of those resources rely heavily on theit geographic Jocation in relation to (as well as
their hydrologic connection to) other waters, and 1o balance the nesd for @mpc}&cd use with
the need for conservation of the resource. Nowhere in this peocess is G&hsidered that important
aquatic resources that are traditionally and tegitimately part of the hry system to navigable
waters, contributing water fo traditionally navigable waters of ., are not within the

jurisdiction of the CWaA,
5. Additionally. by sxcluding s much as 10% nf cux** %ﬁ waters from CWA
jurisdiction, the drafl finat rule is crafted in a manne w:i} allenging for the regulated

public to understand and for the Corps to implerny bes*@p.eme@um chailenges are
outhned i Appendix B 1o this raemorandum. Q aO
\’i*

y the Office of the Chief

10, T have read the legal analysis o }
Counsel and { agree waﬂz the conclug z:d on the evidence of the loss of
CWA junisdiction over cm*mi*f ‘m% as illustrated by the

representative examples prmxd g% %.\&mhih&ﬁt implementation coneems
swnemarized in Appendix 8 )mf. e m @ g essential revisions to the draft final nde:
- a Allow case-spe @ < Signifid Ase‘(\ rmmaiixons for hydrologically {sclated water
badies such ag prais olegmugmal g &* arolina and Delmarva bays. Texas coagtal praivie

wetlands. and pc ‘ 3 :'  desgradmations of whether such water bodies are “similarly
situated”, Ins mrds eBminate sedion (a)(7) and include those water body categories

within sectioah §)

b Include within ssction (a)(8) {as waters regarding which a case-specific significant nexus
evaluation can be completed to determine CW »1. jurisdiction) two additional criteriar Le,, waters
located within the 100-year floodplain (repardiess of distance} and those water bodies that
contribute 2 How of water 10 an (31 )-(a}{3) water.

o Reduce the linear foot distance in the definition of neighboring under parts (B) and (&)
from 1,300 feet 10 300 feer,

N 4. Make additional edits 1o the draft final rule to enhance clagity and simplicity as indicated
i the attached revised draft final role previously submitted to EPA staff for thelr consideration.

fai
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MEMORANDUM FOR DCG-CEQ
SUBJECT: Technical Analysis of Draft Final Rule on Definition of WQUS

11, Ifthe changes recommended above are not adopted, then the draft final rule cannot be
proveuigated as a final rule without an EIS to evaluate the potential significant adverse effects on
the natural and human environment that the final rule as currently written may cause,

12. The point of contact for this memorandum is Ms. Jennifer Mover at 202.761-4598,

/i(ifumg((,w} %‘Lﬂ”

NIFER A MOYER
Chief, Regulatory Program

ce: Revised Draft Final Rule
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PART 318 - DEFINITION OF WATERS OF THE UNITED STATES
1. The authority citation for part 328 continyes to read as follows:

AUTHORITY: The Clean Water Act, 33 US.CL 1251 e sey

2. Seotion 328.3 15 amended by removing the introductory text and revising subsections
fa). (B and {0) 20 read as follows: &
338.3 Definitions 6\

{8} For purposes of the Clean Water Act, 33 US.CL 1281 & seg and s imp] %g
regulations, subjeat to the exclusions in paragraph (b) of this section, \% \ 5 of
the United Siates™ means: Q\

(1) All waters which are comently used, were nsed in the &stay usceptible o

: @ the
ebb and fow of the tide; \ @ Q@\
{2} All interstate waters, including | %tm\ iané\ ®®

(3} The territorial seas; ,&
{4} All impoundments of \@was@ eﬁ%@rﬁ of the United States under

this section;

{5 Ad:rsbwanea&wm&" 1@5%& (o{!.}b; his section, of waters identitied in
peragraphs Q‘hmugh igf this mttt}(

(&) All watelh adiacent to a water identified in puvagraphs (83015 through (5) of thix

use in interstate or foreign commerce, including all w@n

section, including wetlands, ponds, lakes, oxbows, impoundments, and similar waters;
(73 A¥ warers in parsgraphs (A ) through (E) of this parageaph whers they are determined,
on a casespecilic basis, 1o have a significant nexus to a water identified in parggraphs

{213 through (3) of tis section, The witers identified In each paragraph (A} tuough (B)
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af this paragraph arz similarly situated and shall be combined, for purposes ofa

significant nexus analysis, in the watershed that drains 1 the nearest water iWentified in

paragraphs (2)(1) through (3) of this sevtion, Waters ientifiad-in-this-parage hat
. s s o iy - . s
Lol i
sigabfionnt-newus anatysis. Waters ideotifed in thls T~ wanh, shpll be combined f”*h@

with waters that serve similar fupctions when pecforming o signifie
mmmm@mm@mmmmimmmm%&xm:
paragraph {20083 Non-adiag wwm*mm«mmmmw
pexus” with navigable or interitate waters murely becagse Lt N
adizennt weaters hoving similar functions. Nevertheless. )
funetinns (bath adiacent and non-adiacent) within ¥
the aggregate sould have o slanificant pey
Qiltﬁgxmiisz&.ﬁmﬂﬁfwﬁmﬁ@ % i
16 waters iond Eﬁedmthm;«amgm@ Falit 8y @m s«;cgmderwammia)(éx v s samoey

o TS . TR Bt 1 e s T Jeotassed wters; that
they are an adjacent wam :s X -uw@mm enalysis is required. : o

Wi T W R ate Ko o Thokeeaping”
{4} Pezicie po &’mra{@&s @w@?e\ of ghavially formoed wetlznds,

wizi: vy Forwenbvng st 9 SPOT wateihed T
£ awma et cmm T Serend 0
This ety 23

Jucaaiesion. Iwmsmwm&dmdm
usuwiyo@gx@mr »m&u perrmanent natural outlets fosated in the

o, b el
WESE
(1) Coroling bays and Delmarva bays, Crroting bays and Detoarve bays are
ponded, deprassional wetlands that oveor along the Atdamtic coastal plain,
(L) Pocosins. Pocusing are evergrees shrub and tree dominated wetlands found

predominantly along the Central Atlantic voastdl phain.

e Ui ¥t o ok i R, Y feeh
wtpd Tkt the appragation of witiroelien Syt

g scilar ST w8 R B b SRR
AR astirehed romsly beomisve sewlay
st RS b9 NE o ive e o the other
87 e o Bemaraists adhwenay,
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(D) Wesiem vernal pools. Western vemal pools are scasonal wetlands located in

parts of California and assacisted with tapographic depression, soils with poor

draipage, mild, wit winters and bot, drysummers, [ Comek [DACE: resom wrewes e
. . mmmln;_m'nmmdm?m
(E) Texas coastal praivie wetlands, Texas coastal prairie wetlands are freshwater L..-u.m.: pool;mwm:lm Oragonvem
amiren?

watlands that occur a5 a mosaic of depressions, ridges, intermound flats, and @
mima mound wetlands located along the Texas Guif Coast. @

{8) Al of ,ngﬂfc!m:;mm‘mhsxmﬁs&mimg,

significant nexus fo 0 waier identified in paragraphs {a) 1),

Adl waters Jocated within 4000 feet of the high tide line or o@m@igh \0%:&&;
§ denu@m pzra@

within the 180-yuar foedpigin, whi

herver iy pregter, of 8

£a X 1) through (3) of this section; and (2) waters

entire water is a water of ™ porti "'\Qazcd within 4000 feet of the
high tide line or ordin hx wmerg_gw&&m: 10u-vear tlopdplain, vr if shat
watgr o ‘ i M aragsaphs e L tough 1530
tﬁ.sg%?@nd;. ined only with waters that
serve similer funstions when performing g signifiean? nexu '3, Some walers
identified in (his paragraph szg also ndiacen: (and thus jurisdictional) under paragraph
{a¥6). Non-adiacent waters shall not be determined to have 3 “sigaificant nesus™ with
navigable ot inferstate waters mevely bee ated with adi e

haviog simitar functiops. Nevertheless, i of! waters with similar functions {both adiaceat
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and no

signifieant nexus with navigatle or interstate waters, then gl oF those waters with similar

fungtions would belurisdictional | Comtmment [BRLI]: Samw compmr, = s o0
R s m—
B TIRY rdondi flad ’.. .‘::., P T B b, :i 03 W i kn ek .‘Agﬁé‘&'ﬁ
o N , e s -
parag el et # 4 sig. 1 wat

identified in this paragraph are also an adjscent water under paragraph {a){6), zr@
adjacent witer and no cagtospeciic significant nexvs analysis & requimqg’

(b} The foliowing eve aot “waters of the United States” even where W@mw nﬁ
termus of paragraphs (o)1) through (8) of this section.

{1} Waste Ureatiment systems, including freatment ponds 8@%5 dcs@:d w0 m@h&

regquirements of the Clean Water Act. Q
{2} Prior converted cropland. Notwithstand], atmnm of ar szams a5
prior converted eropland by any mh&@a

@m of the Clean
Waier Acpingisdiction remains with

{3} The following d&td@ -
*

{AY Ephe@'m 3 n{?}kmd wibutary or excavated in & tributary
isdictional waterbody, sod that would not have the effect of druining 8
jurisdioigral bvaterbodyl. S O U T T ——

itz s Tl a7 Somvruciog wetiin of i drery
- SormdbeTIo Wb, B LN, wre
{8) Ephemeral and intermittent roadside ditches that druln a Federal, state, tribal, amseivrs watnes of the LS Thet wanid hen st |
{ wtaee of maning He wetndnsly etng Sopined 2
s " . 5 SRR R AN wepta, Sy prowsiing
cunty, or municipal road, and that are not o relocated tributary or exarvsted in g ,:““5‘!’“ ‘,cﬁ& axsegh ver desiivngy
wntionnts,

Water Act the {inal suthority 1 g Cl

tribulary,
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{C) Ditches that do not flow, gither a:iéresct}j; ar through another water, Intp 2 waler
identificd in paragraphs {2} 1) through {31 of this section.

14) The foliowing features:
(AY Artificially irrigated areas that would reveet o dry land shoudd application of
wiler 1o that area cease; &
{3y Arificlal Takes and ponds created in dry tand and usea primarily ﬁz&@gﬂh

s stock watering, irfigation, settling basias, dee growing, or aog)

(£ Agtificial veflecting pools or swimming pools created in g \&
{19} Small oroamental waters created in dry land Q
{E) Water-1illed depressions created lndey land i@bd‘cgtc gor
cunsiyruction activity, including pits exa:&vas‘@hxmnﬁ S@%‘é&w?
that il with water: "‘\,. & (\Cb

{F) Erostonal fegtures, includin ::th%@%v@@!ﬁ% features that

do not moet the definition @b Vary, ol

constructed gxa&w@k E a@

land gosgles, and lawlully

é@

{G) Puddies. Q
53 ii%mumtiwai@da wa " ci through subsurface drainage systems.
{6} Sron onirod featuess cv")%?m{:iﬁd 0 comvey, troal, or store stormwvater that are

eragted in dry Jand,

{7y Wastewater recycling structures creatod in dry lanch: detention and reteation basing
buill for wastowater recycling, grovadwater rocharge basing, and persolation ponds
built for wastewater recyeling, and water disiributery structures buill for wastewater

reoycling.
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{¢} Defimitions—In this sectivn, the following definttions apply:

1 maans bordering, : or neighbori

(1) Afavest The term adffon a water
identified In paragraphs (X1 throagh {3) of this section, including waters separated by
wonstrocted dikes or barrlers, mural river beons, beach dunes and the ke, For purposes

of determintay sdiacency, 2 waterho

inelades-dnalid

watirbody with, all wetlands wishinerthal aee bordedng, o

Himited 1o waders ocated Tatersily to o water identifisd in
this secion. All waters that connect segmens of a swater Klen @‘msa AR

shrough (5} or are lovated ai the head of a water identi fledin Terbge H ) twgueh

£ iewnanmit [RROET This hmgiags Wi soemsy

| 3 wrobiern st by e tomgatalle swace
oty phve deats fnal PR Tilienitted 1 OME. The

geokden. 3 Ihatalinn ] b w iy e

AN T v, st ey oed, o sialhe

| wewteirindhy ot I aiRckat wentierndi ey SPOAM

H

g wgtlanicht Tha =
!wmwwwwwwmmw

1 oo

{ pmcec ot

+{ Commant [T tnelutng te wrgoge
Bl s WK SOTAT

Thare s

i
vy e 0 B Macibeans” e itlar adsses
B,

S

{8 all waters focated within the 100 yewr Soodplals of » water Idertified in
parsgraghs (a1} through (53 of this seetivg and not more than 3509300 fest of
the ordinary high water mark of sugh waler, The eutire water s neighboring i a
purtion s located within 3450300 firet of the ordinary bigh water mark gnd within

U 0 year floodplain

{ Eamsomant [DRCF}: Por thw Corps o
1 ey, S guags waubi anstion 8
aithe, wyivich iy

1 irapgeoodinte g, welents wil onen wetes o

|t
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{Cy all weters located within 4360300 feet of the high tide line of a water
identified in paragraphs {aX 1) or {a)3} of this section, and all waters within
3500300 feet of the ondinary high waier merk of the Greal Lakes. The entire water
is neighboring ifa portion is localed with 1300 feet of the high tide lire,
(33 Tributary and friburaries. The terms tributzry and gributarier saoh-ineatt a water m@
contributes Now, either dircctly or through another water {including an m;:m
identified in paragraph (a}{4) of this section), 10 2 water identifiad inp a}(!}
through (3) of this section, and that is characterized by the p'&s&ﬁme e p ys,
indicators of & bed and banks and an ordingry high water m 1@: pi% mm
demonsicate there s valume, frequency and duration of i@ ficien
ang banks und an ordinary high water mark, and th Q& st@%uﬁg&@bﬂ&m
can be & natural, man-altered, or man-made o mcm@waim *» rivers,

streams, canals, and ditches not excludd parsgi b} ction. A water that

otherwise qualifies gs a tributary @ is defiolidn do ic}se itsstalus as a
tribmtary if, for any length one k 0@ Breaks (such as bridges,
culverts, pipes, or dam : {such as wetlands along the run

of 8 strzam, de&j@‘% @ ds, ;'; \m that flows anderground) so long as e
bed and hanhy }m ordinary high water mark can be identified upstream ofthe break.
A water that otherwise qualifies as a tributary under this definiton does nol lose its status
asa ributary ifit contributes Bow through a water of the United States that does not ment
the definition of ributary or through a water excluded under paragraph (b) ol this seetion,
directly or through another water, to a water identilied in paragraphs (a) 1) through (3} of

this seetion,
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{4 Ditek: The term diteh means 4 man-made chanoe] whose physical ch vistiss wre

ty eonvey water from s source (o o outlet, Diteh~

ightened to ofTi
gensrally constructed for the purpose of dealnege, irrigation, water supoly, watey
roanagement and/or distribution. A ditch may garry fows gt e percondal, inlemmitient,

orjephemer: - Cormument DM s sebtion v e
O 55 (s srpsiouly, Wany ipan of diirhad ack wacded and
(43} Hetlands, The teem werlaneds meuns those areas that are Inundated or sat @_ oo P 878 TerTed LA e SN of
§ feotany. grwens, ditishes wry ek dedead. &

. . sacheratarding o ey Sk dayy,
surface or groundwater at a frequency and duration suffivient o supmn@@ under | wenmen g,

normal dirumstances 9o suppost, & prevalencs of vegetation ty;aimwap od fagd

saturated soil conditions. Wetlands generally Include 5 sw’mg@ N silae

weas, i @ @
134 Sigaificant Nexws. The berm significant sy ] at@ﬁr:g@

wtlands, elther alone of v comblnation with szm'z%érl@zamd P @1 the

region ificantly affects the chc:mc goals eieabe @t;e of a water
identified in prragraphs {aX 1} th e {af ¥ ‘s ket i the reglon™ means
the watershed that draing & rest nuf‘ graphs {aX¥(1) tirough (33
of this section, Forsa %»ct e sts&n» i more lham speculative or

insuhstardial, W Q@ua “Ea they function alike and are sufficiently
}x

close o {pn a5 50 71 function together in affesting

HINE

o} Crnmeenl [IAMB] The serience, I B icule,

ok e efernad i ot puigrapi BT andd
ERIE] Adcitinnally, B MeRNreR contain  pactisly

o walers Z “or purposes of determining whether of nof 2 water bus 4 signd

rexus, the water"s effect an downaream (2% 11 through (3) walers shall be ssaessed by

evaluating the aquetic functions ientifed in parsgraphs (A) through (3} of this oty sy s A “:',_:“
paragraph. A vater has @ sigeilicant nexus when any single function or combination of 2 p0mp e e gt
P b swifieland b oy

e 1 oy i [l K make  cleerin
Ste S waters won “wrolirly SRR ~
 oaher? g 4  FenaCA

functions performed by thewy  along or fogether with similarly sitwat ~ waters inthe

ey
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egtion, coatributes signifizantly 1o the chemical, physical. or biojogical integrity of the

nearest water identified in paragraphs (a)(1) through {3) of this section, Functions

relevant 1o the significant nexus eval) are-fnelude, but are put Bimited 1o, the
Following: T
\ o dncussed and drewdes greesuy. SN caiswa
Sunttons proaiond By Sarkr RN thin 1e
(A} sediment gadpoliult rapping, aosloonation, Sliering, and ranspog omenvily eing wand to demanaoats syrebeant
| nas 1n toomort of affremtive urticictonat

N Betarminations.
{B)  nutrient recyseling, trapping, iansformation, fi) sieddng, and trang & i i
¥ 3 e 5

£ ¥

(BCY retention wndior attenuation of food waters:; &'E \$
(B0 runeff storages; C?O OQ

{FE}  comtribution of flowy Q,
{(3F)  export rppping, snd tunsfhomation, (@’mc jv.‘é Dod

Pt

N
I N g ‘Q-Q QCD

GGr  provision of life c% i haly (auch as foragiog,

feeding, m: edin, ning, Qs a nursery anea) for species

k\camd W a% tified in paragraphs {a)( 1) through

ot

rnpnities

j113] gwusummw i

21 zroundwater disghage god recharge:

(.. garbon sequesirat
(83 Qrdinary High Woter Mark The term ordinary high water mark sogans that e on

the shore ished by the Muctuations of water and indicuted by physisal chamcteristics

such a5 a clear, natural Jine impressed on the bank, shelving, changes in the character of
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soil. destruction of lerrestrial vegatation, the presence of litter and debris, or other
appropriale means that consider the characieristics of the surrounding areas.

{8} High Tide Line. The tepm high tide line means the line of intersection of the land

with the water’s surface at the maximum height resched by a rising tide. The high tide

fine may be delermined, in the absence of actual data. by a line of off or scum along s?@
obiects, a more or Jess continuous deposit of fing shell or debris un the foresho Sm

nther physical markings or characteristics, vegeiation lines, tidal gages, g itable

means that delineate the general beight reached by a rising tide. ‘ﬁe&;nwmp!&
spring high tides and other high tides that oucur witn periodicgse oy b@x

include storm surges in which there is o departure fmm oral ar sieﬁ ¥

the tide due to the piling up of water sgaingt 4 cogs @ag ﬂ@ ch gs@
accompanying & hurricane or other interse ;@, %

* . e’ Q
53» {‘i‘ &
@ ~C§
SESRVY
RO
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EXAMPLE 81 ’& {lﬂ e

Adiacent Wetlands to Ohio River, indiana M

See map entitled, “Adjscent Wetlands to Ohlo River, Indiana.”

37.868332°N, -B7.633698°W

‘Wetlands currently jurisdictionales adjucentto the Ohio River, a TNW.
Subject wetland is approximately 3 acres in sice.

Mote that there are ather wetlands present beyond the subject wetland. ln @ 1 thare are other
wetlands present that do not appear on the NW1 map fayer; this ﬁ?teﬂ Cypress Sloughs such

a5 the subject wetlands.
Q;jmmon 888},
the Ohio River a3 mh

§ % mﬂhem portion of the map.

Multiple GP authorizations were provided for thes& activities in thes

Thisewatiands are currently 10,000° Frow the Ohio River(
be seen in the serlal map: they do not drain to the d:tc)s@md
They are also beyond 4,000 from the ditch.

Under the draft final rule, these wethinds wn nt ag they are beyond 1,500°

from the DHWM of the Ohlo River.

Under the draft final rule, these w‘e
nexus determination as they sre

Therefore, under the draft @t@

This scenario often
River, M sseuri R

wetlands are ofgdg)cated b% Wlovess tht forr mmﬁwfpim which can be far beyorid
4,000 from 1l UM ﬁftﬂe miajor river to which the wetlands are sdjatent,

Overall, "3A% of watersare sadiacent bo TNWe (based on ORM %ﬁtﬁf&h&i& sbuttingand noin-
sabutting. Soch adjscent wetlands éurrently juksdictional are ut Fiski of Bty non-Jurisdictional under the
draft final rule.

This 1D example was not coordinated with EPA.
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EXAMPLE #2 ?('

Adiacent Wetlands to Similk Bay, Wa
2BA17I97*N, -122.530224°W
See map entitled, “Adjacent Wetlands to Similk Bay, Wa.”
Wetlands currently jurisdictional as adjacent to the Similk Bay, 2 TNW.
Subject Qetiands are approximately 4 acres in size,
GP authorization was provided for activities in these wetlands (NWS-2007-118})
These wetlands are approximately S,GGO‘ from the HTL of Similk Bay. 0'&

under the draft final rule, these wetlands would not be ccmsadere@‘gnt as they are beyond 1,500
from the HTL of the Similk Bay.

Under the drak final rule, these wetlands would not be wcasenspemf'c significant
of the

nexus determination as they are beyond 4,000 from k Bay

Therefore, under the draft final rule these cur:ent ;@w @%ﬂtd be non-jurisdictional.

This scenario often ocours in the coastal floagala : . Tr@ﬁam et s. have very wide floodplains 2

the adjacent wetlands are often locateg 2 flog & k d 4,000 from the HTL of the coastal
PN

waters to'which the wetlands are adj¥h
._
Qverall, ~3.4% of waters are w@s ad;a@ta Qased an ORM data), both abutting and non-
abutting. Such adjacent @ Hs cx.@@ ;uns?g%at are at risk of baing non-jurisdictional under the
-

draft final rute. e,
& >
X%
O
\2\ ‘

This JO example was not coordinated with EPA.
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EXAMPLE#3 O}}\’}HJ :
wiid

Adiacent Watlands to Hickory Creek, TN

/

15.549058°N, -85.875673'W
See map entitied, “Adjacent Wetlands to Hickory Creek, TN

Wetlands currently jurisdictional as ad}a;ent to Hickory Craek, & perennial relatively permanent water,
with the characteristics te meet the definition of tributary under the draft final rule; itis aTNW

downstream.

Subject wetland is approximately 34 acres in size. @
1D action only; currently in pre-application stage {LRN -2013-504). ‘\0&
Thess wetlands dre approximately 5,700" from the OHWM of H:&Qﬁwk

Under the draft final rule, these wetlands would not be cmsﬁxd @ L they are beyond 1,500

from the OHWM of Hickory Creek.

Under the draft final rule, these wetlands would
nexus determination as they are beyond 4,000 |

\ &cﬁa@%&mﬁs would be non-jurisdictional.

Therefore, under the draft final rule th "hth
\ M
! N nm@re are several other watlands beyond

Thiese adjsrent wetlands are comm,
4,000" depicted on the map ne .& 3D action was completed,

This 3 example was notcoord - “ed with EPA.
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EXAMPLE #4 V\&
Wetlands Associated with Sinkholes in Clarksville, TN /\ﬂ
36.574052°N, -B7.246477°W
- M‘}‘

See map entitled, "Clarksville, TN.”

Wetlands currently jurisdictionaf as adjacent to the Red River, a TNW. in addition, the open water pond
is a tributary to the Red River.

Subject watlands are approximately 300 acres in size. Open water pond is appraximately 100 acres in
size.

Wetlands and open water ponds drain into sinkholes which carry the ﬂo‘\@nate: underground directly
ta the Red River; flow is documented.

$P authorization was provided for activities in these wetlands @20135&),
These wetlands are approximately 10,000-15,000" from @N @e Red River.

Under the draft final rule, these wetlands would n@ S&d{ac s they are beyond 1,500

from the OHWM of the Red River.

Under the draft final rule, these weltand n t nder a case-specific significant

nexus determination as they are be O‘ f the Red River.

Therefore, under the draft fina iona! wetlands would be non-jurisdictional.

Currently the apen water p@s €| d a i Ty to the Red River; the open water pond would

not he considered a trlb@ry % tule, as ponds cannot be tributaries since it wouldn't
IS

have both bed/ban Ke;\h ‘er pand would also not be considered adjacent due to
s disci¥qed abov

the distance | yo erefore, the open water pond would be non-jurisdictional
under the draéf\e# rule.

These sinkhole systems are present throughout TN and generally have assotiated wetlands and ponds
that are currently jurisdictional and have been found to have a significant nexus but would be non-
jurisdictional under the draft final rule due to distance limitations and lack of the option to use shaliow

subsurface flow connections tor case-specific significant nexus determinations.
s ——

This iy example was nat oo 7 “ad with EPA
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EXAMPLE #5 W’/

Adiacant Wetlands in Grassy Cove, TN

35.831103™N, -84.916600"W
See map entitled, “Grassy Cove, TR

All wetlands in the watershed are curcently jurisdictional as sdjscent to the Sequatchls River a
perennial refatively permanent water which meets the charscteristics of & tributary under the draft finel
rule; it ls @ TNW downstream.

Subject wetlands are approximately 45 acres in size. 6\

ly Cove watershed drain
actly to the Seguatchis River;

Wetlands, an open water pond, and & creek {Grassy Cove Creek) wi:hi
into & sinkhole {(Mill Cave] which carries the flow o water urdiang

flow s documented. \‘ \
30 action only; currently In pre-application stage for rest @a@x&r LHN-2013-649.

These wetlands are approximately 36,000 from the &Qm&@ River,

Under the draft final rule, these wetlands wcui Moe ¢o : .&m as they are beyond 1,500°

from the OHWHM of the Sequatchie ﬂiver.{.q\

‘?9
2@ o0
m%d under a case-specific significant

tinder the draft final rule, these wetlgn
S of the Sequatchie River,

Jurisdictional smder the diaft ﬁmf m%a

Currently the Grassy Cove Crask Is considersd a tributary to the Ssquatchie River; however, the treek
would not be considered a tribltdry Gnder the draft finghrule betauss it does not contribute flow
directly or indirectly to the downstream tribistary system. The Grassy Cove Creak fows north and does
not have a “break” in the stream but rhther ends ¥ Mill Cave which transposts the water via subsurface
flow to south to the Sequatchie River. Thersfone, the Creek would not be considersd  tributady imdar
the draft final rule and would ba non-jurisdictional.

These sinkhole systems are presant throughut TN and ganerally have associated wetlands and ponds
that are currently Jurlsdictional and have been found to have a significant nexus but would be non-
jurisdictional under the draft final rule tue to distance imitations and lack of the option to use shallow
subsurface flow connections For sase-speciiic sipnificant nexus determinations.

This JD example was nat coordinated with EPA.
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EXAMPLE #6

See map entitled, "Recent JD Appeals Vichnity Map.”

Wetlands currently jurisdictional as adjacent to Channels B {Tin Cup and Gower) and € {HC Contractors
and Usiversal Welding); perennial relatively permanent waters {ditches that are considered & tributary
under current guidance and would also siot be excluded urber the draft final rule), with the
characteristics to meet thé definition of tributary under the draft final rule. @

K

64.767167°N, -147.362109°W

Subject wetlands totsl over 500 acres in size.

e

Associated with SP actions for the projects {e.g., POA-2010-190); %@m appeal actions.

Undar the draft final rule, these wethinds would not be

from the OHWM of Channels B and C.
Under the draft final rule, these wathands wor H&m& h&a case-spacific signiicant
nexus determination as they are beyond ‘\@i w&i nnels B and €.

were appealed and re!ated k 2 : 156 NoAN . ‘§ Acsording to the court decision the Cofps
was not succassful in degontr : )
adjacent to a tribitangitein

1 the draft final rule provided for the use of shallow subsirface How connections to b used in'g case-
specific significant nexus determination, these wetlands would be found Jurisdictional as they bave been
determined to have a significant newus under current guldance.

We have many other examples to provide in Alaska demonstrating that xim 4,000 distance would result
in thitloss of currently Jurisdictional wetlandi connected vizsisliow subst vfgce Haw, g5 well as
wetlanils tonnected via confined sufate flow, With Alaska a!am havmg more weﬂmis than the entire

contiguous lower 48 states, this could result In a significant foss of jurisdictional 5.

This ity examiple was not coordinated with EPAL
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Recent JD Appeals Vicinity Map

1§ Fairbunks Field Office

: it NG far Borough
Cornplied By: GJM k Fairbanks oroug
i

Y

Dater 1-31-13

Seahy f inch = 4,000 feet -
) l contours fad o NAVORS datum RN
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A nt Wetlands Compensatory Mitigation Bank Near Kt e Cemetery, Strathcona, MN

EXAMPLE 87

48.588557"N, -96.068048°W

See maps entitled, “Klondike Cemetery, MN HUC 12 v1,” "Klondike Cemetery, MN HUC 12 v2,” and
related maps entitled, “MN Adjacent Wetlands” and "Adjacent Wetlands to South Branch of Two
Rivers.”

Wetlands cutrently jurisdictional as adjacent to intermittent relatively permanent roadside ditches '/
which contribute flow to the South Branch of Two Rivers, a perennfal relatively nent water, with
the characteristics to meet the definition of tributary under the draft final rul*

Subject wetlands are approximately S00 acres in size.

These adjacent wetlands are part of an approved wetfand comp %m@ion bank (MVP-2008-
1048).

These wetlands are directly abutting Intermittent rz%. es,
the CHWM of the South Branch of Two Rivers. 0%

Under the draft final rule, the intermittent ro woutd b ‘\Dded under {b}(3}{8) as they
drain a municipal road and they are not ra ted in a tributary.

9«: approximately 5,700" from

Under the draft final rule, these wet oul \e mns%ed adjacent as they are beyond 1,500°
from the OHWM of the South Bra

Under the draft final rule, th t uld 'é’ considered under a case-specific significant
nexus determination as, ni 4 the OHWM of the South Branch of Two Rivers.

Therefore, und Q@ﬂ ﬂx‘&\? the nt{yjurlsdictiona! wetlands would be non-jurisdictional.

tf the draft finalYle provided for the use of confined surface flow connections then a case-specific
sigaificant nexus determination could be applled to etermine furisdiction.

This may have serious implications for the efficacy and validity of the existing compensatory mitigation
bank. It is unclear what the loss of jurisdiction over these compensatory mitigation bank wetlands
means for existing authorized credits used to offset permanent impact losses to wetlands for authorized
projects. itis also.unclear what the loss of jurisdiction over these compensatory mitigation bank
wetlands means for future credit sales at the bank. This would require a reconsideration and potential
modification of the compensatory mitigation banking Instrument.

In reviewing the initial map provided by EPA It was clear that they had not removed the 4,000/ buffer
around the excluded ditches under the draft final rule. Once that was communicated to EPA they
corrected the map, which shows that the entire HUC 12 daes not Include any jurisdictional waters or
4,000° buffers. Another issue that was pointed out to EPA, but which was not addressed, was that the
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7,

Klondike Cemetery, MN HUC 12 v1
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From: Jensen, Stacey M HQO2

T .

e &

Sulvjoct; RE! Wondiie Duowebery HUC 12 (URCLASSIFIED)
Prave: Widnegduy, And 15,2008 Rste

The ditches are Inturmittent roadside ditches mintalned by the mu m A
mmtmﬁﬁmm:mmﬁmﬂmm&r&xs}mm muckiic be

under the draft final rule language as they would
which this wetland drains is the South Branch of Two Rivers, which is

the wetland via intermittent roadside ditches, T also want 1o note thi v
thmwgimwmmammmadﬁde&mm%' \

in particular Wustrates that is not always
ﬂmﬂrﬁ?wmmwm %mmm~

(a){l}{a}(:i}mmr wtﬁchismtwwtmﬁ& s
the wetls mmmmwm 3

From:. sm 3
Sent: Wemesdw Aprhs, 261512 123’9&

Tou Kalser, Russell

G Jensen, Staoey M HQDZ

Subject: [EXTERNAL] Kondike Cemelery HUC i2

Atached ts another map, this tog Is 2 ditched rea In MN with relatively spare NHI mapped dralnage,

W&WW ditehies {did not m ¥ out their flow or
wmf&wmmmmm ﬁémﬁfﬁgn& his s hear the site,

Peter Stokely
EPA Office of Ovil Enforcement
1200 Pennsybhania Ave, NW
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From: Sokehy, Peter

Tor Jensem, Stacey ML

Ca Kalser, Bussell

Subject: [EXTERNAL] RE: Last Ona (UNCLASSIFIED)
Dabe: Thursday, Aprd 16, 2015 %;55:55 AM

Stacey, ferwmdmmmmimmmﬁiz‘xmmmymmmm
mmmmmmmmwmgmﬁémmmmmzw HUC ;Zar

SPOE's. Tdlid not look for SPOE's to THW {14
berause that corcept is for'a SN an anvd the data sets would hisve been oo big and

have been too Mich editing to d6. mmmwmm:za&m&mwm

Pate,

udmmmymmemym&yw Mﬁms&t&?t & bounce back emall so T'm
checking to make sure. It Is aftached here iﬂ PW S@‘

Best wishes,
Stacey

Regulate
m@a ry Program Manager
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EXAMPLE 48

48,243669°N, -94.52144°W
See map entitied, “Lower Tarmac, MN HUC 12 and "Lower Tarmac, MN HUC 12 NWI Map.”

Wet!ands currently jurisdictional as adjacent to ephemeral non-relatively permanent roadside ditches
which contribute fow to the Upper Red Lake, a TRW.

Subject wetlands are approximately 150 acres in size.
These adjacent wetlands are partofan a;ipmved wetland compensatory mitIENOh bank,

These wetfands are directly abutting ephemeral roadside ditches and s%@mx?m&te!y 15,000 from
the OHWM of the Upper Red Lake. ———

der {bY{3)(8) as they
& trdbutary.

s they are beyond 1,500°
ted in agricultural field

Under the draft final rule, the ephemeral roadside ditthes w@c
drain a municipal road and they are not relocated i jax

Under the draft final rule, these wetlands would not 8y
from the OHWM of the Upper Red Lake. In addigd@NTese ¥
which would preclude them from befiig "*'

if the draft final rule providedfq

erdina

iy jurlsdictional wetlands would be non-jurisdictional,

Therefore, under the g
icaty and validity of the existing compensatory mitigation

This may have se
bank.

in raviewing the maps provided by EPA, they provided a version of the raap with two different buffers;
one bufferaround only the Mapped streams and one buffer around both the streams and ditches. tean
be seen that if the ditches are excluded, which they would be under the draft final rule, then the subject
wetlands fie outside the 4,000 distince, 45 does much of the HUC 12, The extensive ares of wetlands in
the area can be seen in the NWI map layer, of which many of them would be beyond 4,000, Thereare
aleo errors in the EPA map with small relict segments of what the NHD layer had determined to be
streams but are now part of the ditch petwork, THe 4,000" buffer around those small sections shouid be

removed.
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Lower Tarmac, MN HUC 12
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Lower Tarmac, MN HUC 12 nw1 Map

o 0.75 I 45 €
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EXAMPLE #9

46,42318B21°N, -85.065699°W
See map entitled, "County Ditch No. 3-Leaf River, MN HUC 12.”

Wetlands currently jurisdictional as adjacent to Wing River; perennial relatively permanent waters, with
the characteristics to meet the definition of tributary under the draft final rule. Tributary to Leaf River.

Subject wetlands are approximately 16 acres insize. Note that thare are several other wetlands of equal
or greater size beyond the subject wetlands in the area. @

Associated with RGP action {MVP-2013-1426 and MVP-2013-997). 1\0
These wetlands are approximately 5,000° from the OHWM of Wm@ﬂ

Under the draft final rule, these wetlands would not be con@&% ﬂé@ti they are beyond 1,500

from the OHWM of Wing River,

Under the draft final rule, these wetlands would ng &Cﬂn i und@s&speaﬁc significant
nexus determination as they are beyond 4,000 cfw iver

Therefore, under the draft final rule thes ntl@trcn@%{mds would be non-jurisdictional.

Note that the wetlands present tha é‘h @i"sub}e tlands would also be non-jurisdictional.
The acreage fotals approximate| Lres,

In reviewing the maps pro by at changes need to occur in order to make the
map an accurate depict of pet un under the draft final rule. EPA has not drawn the
single point of ent ndarx? ; chosen to simplify the data by only depicting the HUC

12. The map @ t also ctudes r?fvsegmems of streams which should be removed withno
4,000" buffedgfownd them. In addition, EPA stated that they enly “cleaned” or edited the NHD layer
data around the 1D example site Jocation as opposed to throughout the HUC 12, which gives a false
sense of impression that almost the entire HUC 12 would be included within the 4,000° buffer.
However, much of the buffers in the unedited portion of the HUC 12 are surrounding non-jurisdictional
ditch features under the draft final rule. Therefore, a much larger portion of the HUT 12 would not be
included in the 4,000 bufferif corn y and accurately drawn,
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County Ditch No.3-Leaf River, MN HUC 12
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EXAMPLE #10
Headwater Adiacent Wellands, English Creek, Fi
28,018817°N, -B2.053704"W
See map entitled, "English Creek, FLHUC 12,7

Headwater wetlands currently Jurisdictional as adjacent to English Creelk; perennial relatively permanent
water, with the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands total approximately 50 acres in size.
Associated with an NWP action [SAR2011-621) ‘
These wetlands range from approximataly 4,500%10,000" from the Oﬂéof English Creek.

Under the draft final rule, these wetlands would not be ccnsdel\’ 33“ they are beyand 1,500°
from the OHWM of English Creek.

J Under the draft final rule, these wetlands would not ge.d ere u ra case-specu‘" ic significant
nexus determination as they are beyond 4,000 fm 5 ng!x

Therefure, under the graft final rule these cu{fb’ juri s wau!d be non-jurisdictional.

Note that the wetlands present that arg @d m@f %@%s would also be non-jurisdictional.

The additional acreage totals pver 2

in reviewing the maps prov A, :t ?@Qvera t changes need to occur in order to
accurately depict the pmsd@«ai § ds EPA concludes that the location of the ID site
is the “only part of the M@rsh & in the 4,000 foot buffer.” However, EPA then
admits that they dig cle r ed D data layer anywhere else in the HUC 12, Much of

the area where JHEN00" buMprs are d\m on the map surround roadside ditches which would be
excluded undWte draft final rule, Most of the sastem portion of the HUC 12 should not have the
buffer shading. in addition, EPA again depicts the HUC 12 for simplification purposes as the "watershed”
as opposed to the single point of entry watershed that is used in the draft final rule,
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Frow Shakpls, Beter

Ta Katsge. Russell

cex T Sy MEORD

Bulfecn gearcdNaL] English Croek B
Digte: onday, Agel 13, 3015 H5040

Attached 15 @ WOUS analysls of Friglish Creek HUCT 12 in L. A couple of things to rote, fust there wes
anly-partial GI5 foodplain mapping avalisbls from FEMA.. Secondly, 83 with most of these analysis, the
NHD tata neads to mamined cosely and desned up 5o that only jurisdictional tributares and ditches
remain £ laborions and inpredse process). 1 did some dedning of the NHD data near the 1D Site, but
nowhere else. T deleted ynconnected drainages and small ditches near the site to betonsenvallve.
Trterestingly, the resulting mep matches what was reported by the Corps in that tha I sile is further
thers 4000 Teet from an OHWM, .1t s also Interesting to note the JD st Bihe o rtofthe
watershed where Hhere I5'gap In the 4000 foot buffer (but T alin® tlean up the N@t& anywhare

@l (\ 3
O
&

1 should be able to complete a couple more tomarow finis one tm‘i' o Thout bwo hours onee 1
recaived the coordinates) '«A e \

Pelar Stokaly b 0@@ Q \k% .

EPA Office of Civi En&z?ﬁemantk ‘Q\
1200 Pernsylvania Ave, NW ; @ &
i B 2 S @ &
Washington, DC 20460 ; % *\n %’ ;

Room 4110

PN
Wiliiam Jefferson Clinton B ui%&j&{‘f»@ﬁm}

Mall Code 22434 @y . %
202-564- 154 & N B\
2025 miz NS QQk \}

CONPIDENTIAL: This transmission may contaln deliberative, attomey-ciient, stormey work product or
otherwise privileged material, Do not relesse under. FOTA without appropriate review. If this message.
was sant o you In error you are Instructed ty delete it from your computer including all media storage
devdces and hard copy dutputs: - : :
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EXAMPLE 811
Adiace; tat owall Creek, F
30.28184°N, -81.E7274°W
See map entitled, “Yeliow Craek, FLHUC 127

Wetlands currently jurlsdictionsl as adfacent to Rowell Creek; perennial relatively permanent water,
with the charactefistics to meet the definition of tributary under the deaft final aude. Rowell Creek s 2
tributary to Yellow Creek,

Subject wetlands are ammﬁmatety 150 geres in size. Hots that there e mw%e: wetlands of
equal or greater shre beyond the subject wetlands In the area, (\

These wetlands are approximiately 5,000° from the OHWM of Regeiltree
Nk via an ephemeral non-

Associeted with an NWP action {SA-2014-2054},

These wetlands currently have g wnﬁaéd surface connogik
relatively permanant water non-jurisdictional diteh, e} ® e'
Under the draft final rule, these wetlands muki‘& m@%ﬁ it st
from the OHWM of Rowell Creek. ; %

Under the draft final rule, these wetlang (A
nexus determination asthey Bie 3

Therefore, under the draft fipal dhisa vt @m wetlands would be non-jurisdictional.
Note that the wetlands Scabieypnaf subject wetlands would 3o be non-jurisdictional.
The additional acres & >

I the draft figatylisprovided Yor the y&nﬁmﬁswﬁmﬁawm ections to be used in a case-
spacific signifidint nexus determination, thess wetlands may be found 1o be jurisdictional.

In reviewing the maps provided by P4, it Is evident that changes need o ocour in order to make the
rmap an accurate depiction of i smdmm under this draf v niie EPA hasnot drawn the
single polnt of entry watershed boundary but has chosen to simplify the data by onily depicting the HUC
12. The map NHD fayer also Inchides rélict segments of streams which should be removed with no
4,000" buffer around them. [n sddition, EPA only “cleaned” or editéd the NHD tayer data around the JD
example site location as opposed to throughout the HUC 12, which gives a Talse sense of Imprassion that
almost the entire HUC 12 would be ncluded Within the 4,000 bulfer, However, there are buffers In fhe
unedited portion of the HUC 12 ﬁmsm surm:miing mn«guﬁs&imam( diteh features under the draft
final rule. Thevefore, a larger poition of the HUE 12 would not be included fn the 4,000 buffer if
corractly and accurstely drawn.
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Yellow Creek, FL HUC 12 k-

uld

| |
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Yellow Creek, FL HUC 12 nw1 map v
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From: Stolas, Peter
To: Kaer, Ryssel
Date: Tussday, Apf 14, 2015 1106:04 AN

Here Is anather one, (Russ let me kriow If vou need any more of these). Based on the description
regarding Norn-RPW ditthes I only bufferad NHD “streams”™ for this one, bt inclutied the ditches ont the
map 5o you tan see them, Tdidy't bother with the 1500 Bmit from the OHWM In the floodplsin because
it didn't seem refevant to adiacency In this case. | have aiso Included a Sose up of the site with N1
wetiands to give & sense hiow the ditches, the wethands and the JD site connect

Peter Stokely
EPA Office of Cvil Enforcement
1200 Pennsylvania Ave, NW
Washington, DC 20460

Room 4110 ‘
Wilkiam Jefferson Clirton Federal Building South (W)
Mall Code 22434
202-564-1841
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EXAMPLE #12
o and. £
41.271053°N, -83.9496248"W

See map entitled, “Big Creek, OM HUC 12.” Also, see historic maps of the area depicting the existing
ditch network dating back to 1908,

Wetlands currently jurisdictional as sdjacent to Big Creek; pereniial relatively permanent water, with
the characteristics to meet the definition of tributary under the draft final rule,

Subject wetlands are approximately 2.5 acres in size, &
Associated with an NWP action {LRB-2007-658}. ‘\0‘

These wetlands are approximately 30,000° from the OHWM of Big

Under the draft final mce,meseweﬁandsmuwnotWI s they are beyond 1,500'

from the OHWM of Big Creek. (bg\ 0 ',;}
§ ) )
Under the draft firal rule, these wetlands WoaMaot bafdisiderafglier 2 case-specific significant
nexus determination as they are beyonq\ i \ WEPSY Big Creek.
Tharefore, under the dra!’tﬁna) i g { wetlands would be non-jurisdictional.

If the draft final rule provide Ty \ irfac Bt
Minatg A . ‘maybefduadwbesmmﬁona!

specific significant nexus gl Y

Note that these Ak ‘ ‘%‘Co‘dltches are common throughwt Ohio and In particular
in the agricultus the U3 :

nexus determifgtion, manv of these wei anﬂs would not he jsfis&woml vmfer%he draft final rule

in reviewing the maps provided by EPA, it is evident that changes need to occur in order to make the
map an accurate depiction of patential jurisdiction under the draft final rule, EPA has not drawn the
single point of entry watershed boundary biut has chosen to simplify the data by only depicting the HUC
12. In addition, EPA did not “dean” or edit the NHD layer data throughout the HUC 12, which gives s
false sense of impression that the entire HUC 12 would be Included within the 4,000 buffer. However,
ruch of the buffers In the unedited mnnn of the HUC 12 are surrounding non-jurisdictional ditch
featires under the draft final rule. Thérefore, the bottom 2/3 of the HUC 12 would not be Included in
the 4,000 bulfer If correctly and accurgtelydrawn. EPA polnls out that they believe some of the
ditches may be refocated tributarles amm would remain jurisdictional, However, in searching through
aerial maps and USGS topo maps dating ‘back to 1909 the area Is depicted a5 currently exists, with a vast
ditch network. itis clear at some point the tributary to the north, 8ig Creek, was likely ditched into
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Big Creek, OH HUC 12
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Fronn Shokety, Pelar

Taz Kaiser, Busssl

Lat My T opMHOR

Subject: 00 crwe, 3 Creer, OB BIC 12
Date: Thursday, Aprl 16, 2005 1 L4403 A

In this case the HUC 12 may be the SPOE (in most other maps, the HUC 12 was not the SPOE and was
used only to represent adjacency measures),

Also on this one, it appears to me that some of the ditches/canals could be relocated tributares and
would remain furisdiction, additional analysis is required, And again, additional suface water
conpections are likely present. (‘

Peter Stokely Q_@

EPA Office of Civil Enfarcement A\ \%
1200 Pennsyivania Ave, NW ®0 Q

Washington, DC 20480

Room 4110 \ (b,(\b 06 ~®®

202-564-1841 Q
-~

CONFIDENTIAL: This mfss:% contall Yiberative, atturney-client, attorney work product or
otherwise privilege . @ reladde\abr FOIA without appropriate review, If this message
was sent 1o you § it delete it from your computer incuding all media storage
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Jensen, Stacey ¥ M HQO2
g:om: %hmw Apri 16, 2%% 1:58 PM
Sent:
% ‘Stokely, Peler'; Kaiser, Rust
] RE. Big Crewk, OH WC 12 (UNCLASSIFIED)
achments: OH_Me Clure_227780_1808_B2500 jpg

Classification: UNCLASSIFIED
Caveats: NONE

Thank you, Pete. I think this one illustrates ancther good at. In searching thmﬁh the
records, the ‘oldest imagery #ound ‘of the area is an’ m tops map dating to 1909

with the ditch (see attached; area around
ditches). It is clear that

ditched into romiside ‘ditehes M which of those m d
“excavated® or "constructed 4
tributaries. If the record ¢ exist dating back t
were constructed, to whom the Burden fall? The la
interesting to note that the ¢i f
distance as they are grestly: i is
vecurrence and challenge that our éistricts and rep 1] % ke with the r-oadside ditches.
Thank youl D

 of when these ditches
Corps/EPA? It is also

O P
Sty o N &é
E Regulatory Program Manager \Q“\‘ 0@ ‘(\6
G Street MW  Progn e ‘\Q . !"6' QI
washington, DC 20314-1008 ) N

p}wne {202) 751-58%6 Qé 06\6\

From: Stokely, Peter
Sent: Thursday, Aprily

To: Kaiser, Russe
Cey Jensen, Stachy™HQe2
Subject: [EXTERNAL) Big Creek, OH WUC 12

In this case the HUC 12 may be the SWE {in most other mapy, the HUC 12 was not the SPOE and
was used only to represent adfdtenty measures).

Also on this one; it appears to me that some of the ditches/canals could be relocated .
ti-dbutaries and would remain Jurisdiction, sdditional analysis is required. And again,
additional surface water connections are likely present,

Petes Stokely
Booffice of Civil Enforcement
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EXAMPLE #13

Adlacent Wetlands, Chickasaw hee Creek

31.345246°N, -84.446706"W
See map entitled, “Wolf Pond-Chickasawhatchee Creek, GA HUC 127

Wetlands currently jurisdictional as adjacent to unnamed tributaries to Chickasawhatches Creel;
perennial relatively permanent water, with the characteristics to meet the definition of tributary under

the draft final rule.

Subject wetlands are approximately 40 acres in size. Note that there are sw&mh@r wetlands of equal
or greater size beyond the subject wetlands in the area, é

chee Creek.

erent 25 they are beyond 1,500°

Associated with an unauthorized activity and an NWP action {SAS-
These wetlands are approximately 30,000 from the OHWM o

Under the draft final rule, these wetlands would riot b@g

from the OHWM of Chickasawhatchee Creek. Q)

Under the draft final rule, these wetlands wou Q ed 2 case«speuﬁc sgnxf‘cant
nexus determination as they are beyond 4, ] t%O ckasawhatchee Creek,
Therefore, under the draft final ru&e rre\ wetlands would be non-jurisdictional.
Note that the wetlands present the %igct wetlands would also be non-jurisdictional.
The additional acreage tot;

in reviewing the maps ed by@ﬁ: s; tthe majority of the HUC 12 fies beyond the 4,000
distance,

\2\0
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From: Sokely, Peier

To: B s

Sulvpact: TEXTERMNAL] Chickasawhatchee Creek, GA
Date: Tuesday, Axll 14, 2015 4310:30 PM

This area in GA has very little NHD mapped drainage, hence the site is outside all the adjacency
mieasures based on NHD, dont know however if there are unmapped . ditches and smafl tributaries
that may link the site to Chickesawhatches Creek,

There are two more sites, I should be able to get tu those tomorow.

Pete é\O

Peter Stokely @
EPA Office of Civil Enforcement 6 @ i @
SIENEEES

1200 Pennsylvania Ave, NW >
X

Washington, DC 20460 AN

Room 4110 ; K‘S\Q . %@

William Jefferson Clinton Federq@Aling @ﬁ @)

Mall Code 2243A O Oo {b

202-564-1841 6@ d\ .s'(}%
P KNV

CONFID ¥ This transmission may contain dehberative, attorney-client, attorney work product or
otherwise privileged material, Do rot reléase under FOTA without appropriate review. If this message
was sent to you in error you are Instructed to delet i from your computer Including afl media storage
devices and hard copy outputs,
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- Wolf Pond-Chickasawhatchee Ureek, GA HUU 12 HUU1Z 4

%




247

EXAMPLE #14

Adiscent Wetlands, California Creek, WA
ABB29721°N, ~122.635158°W
See map entitled, "Dakota Creek HUC 12.%

Wetlands currently jurisdictional as adjacent to California Creek; psrennial relatively perrnanent water,
with the characteristics to meet the definition of tributary under the draft final rule.

Subject wetlands are approximately 18 acres in size. Note that there are several other wetlands of equal
or greater sive beyand the subject wetlands in the area. &

Associated with an NWP action [NWS-2007-344}, KO
These wetlands are approximately 6,000 from the OHWM of Cam@a reek.

These wetlands currently have & conf urface connectio via an ephemeral non-
relatively permanent water non-jurisdictional ditch. 0
W

Under the draft final rule, these wetlands would no @onsid djac @5 they are beyond 1,500
from the OHWM of California Creek,

Under the draft final rule, these wetlands der 8 case-specific significant
nexus determination as they are bevo f California Creek,

Therefore, under the draft final r@i&ﬁe fy }ur@ctmnai wetlands would be non-jurisdictional.

if the draft final rule provki@r th
specific significant nexugtietermi e tf

B
Note that the we g] nd the sublect wetlands would also be non-jurisdictional.
The additiongl e totals Cver 100 acres.

In reviewing the maps provided by EPA, It is clear that v2 is the more accurate map regarding
Jjurisdictional status under the dreaft final rule. The map vi assumas the ditches are jurisdictional, but the
1D completed by the district stated that the ditches connected to the subject wetlands were non-
jurlsdictional ephemeral [non-relatively perreanent) ditthes, {n addition, most of the ditches
surrounding the 10 site are Intermittent roadside ditches which would aiso be excluded. Thersfore, vi
should be disregarded and v2 should be viewed s the more accurate pcsrtrasm( Howeéver, there are still
issues which must be amended In a new version to accurately depict the status of jurisdiction. The map
NHD fayer also Includes relict segments of streams which should be removed with no 4,000 buffer
around them. In addition, EPA only “cleaned” or edited the NHD layer data around the JD example site
location as opposed to throughout the HUC 12, which gives a false sense of impression that almost the
entire HUC 12 would be included within the 4,000" buffer, However, there are buffers In the unedited
gortion of the HUC 12 that are surrounding non-jurisdictional ditch features under the draft finsl rule.
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From: Sksle. Peter
To: Kaisge. Russell
: Jensen, SEESY.M HOO2
subject: [EXTERNAL] Dakola Creek WA HUC 12
Data: Thursday, Aprif 15, 2015 2:07:49 PM

For this one I have induded two versions, vi assumes all HND features are jurisdictional and v2
excludes ditches/canals from the analysis.. It can be seen there is a small dec  se in coverage with the
ditches excluded, but the JD site is covered by both analysis,

Peter Stokely \
EPA Office of Civil Enforcement «@
1200 Pennsylvania Ave, NW ‘\0
Washington, DC 20450 Q"

Room 4110 \A
William Jeffersors Chinton Federal Bulkiing South (W)
Mail Code 22434 8
202-564-1841

\)Ca

‘«?e, orney-dient, altomey work product or
thout appropriate review, If this message
your computer induding all media storage

CONFIDENTIAL: This transmissiongy
otherwise priviieged matertal. Dy o
was sent to you in error
devices and hard copy
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Dakota Creek, WA HUC 12 +1

‘HNote: Additional Analysiz of DitchesiCanals |
1 Needed to Determine Jurisdictional Status
{ This map assumes Ditches/Canals are
urisidictionat

allas

- H
228 &5 & 135 18
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Dakota Creek, WA HUC 12 o

Hote: Additional Analysls o :

| Neoded to Determins Jurlsdictional Status -
. This map assumes Ditches/Canals are

| HOT Jurisidictional

@ 45 B 13.3
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EXAMPLE #15

37.290869°N, -83.482414"W
See map entitled, “Edmondson Slough HUC 12.7
Wetlands currently jurisdictional as adjacenito Mississippi River, a TNW.

Subject wetlands are approximately 9 acres in size. Note that there are several other wetlands of equal
or greater size beyond the subject wetlands in the area,

Assoclated with an NWP action (MVS-2008-782). K&

These wetlands are approximately 8,000° from the OHWM of the Missiwiver,

Under the draft final rule, these wetlands would not be ccnstde cen they are beyond 1,500
from the OHWM of Mississippi River. Q

Under the draft final rule, these wetlands would not be red a case-gpecific significant
nexus determination as they are beyond 4,000 irom OHW%@Mssiss@a River.

Therefore, under the draft final rule these currefb? nsdl&ba s wou!d be non-jurisdictional.

Note that the wetlands present thatare n@e @s would also be non-jurisdictional,
The additional acreage totals over 20
in reviewing the maps prowded th.a review site would not be jurisdictional. The
€l tch would be excluded under the draft final rule.
1 yearé)dp!a; Mississippi River but beyond 4,000" from the
¢ araa and the determination was made onall of
them in the area @HD yer i 5 several flow lines which are not actually tributaries and
donot C°““3§z\ la River. There are many surface features In the area which NHD has a difficult time
distinguishing. ¥PA also indicated the challenges in drawing the map for this location, such as having to
estimate an DHWM as the NHD map data drew the OHWM fine down the middle of the River. These are
typical chalienges that our field staff will routinely encounter if they ha 0 Implement the draft final
rule language. \

wetlands are ad;acent to
The wetlands lie w
OHWM of the River.

are

This scenario often ocrurs in the floodplains of major river systems, such as the Ohio River, Mississippi

River, Missouri River, etc. Such large river systems have vary wide floodplains, and the adjacent

wetlands are often located behind natural levees that form In the floodplain which can be far beyond
000" from the DHWM of the major river to which the wetlands are adjacent.

Overall, ~3.4% of waters are wetlands adjacent to TNWs (based on OR** 4asal, both abutting and nan-
abutting. Such adjacent wetlands currently Jurist  tional are at risk of being non-jurisdictional under the

aftfinal rule.
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Jensen, Stacey M HQO0?
A——RA— TR - ——-—
From: Jansen, Stacey M HQO2
Sent: Thursday, April 16, 2015 10:46 AM
s ‘Kaiser, Russell; Stokely, Peter
ject: RE: Last One {UNCLASSIFIED)

Classification: UNCLASSYFIED
Caveats: NONE

Pete,

Here is one of our adjacent wetland determinations in the 1@@-year floodplain of the
Mississippi River but beyond 4,80@' from the nearest TNW. The determination was made on all
the wetlands located in the surrounding area of the lat/long coordinples. Note that NHD
tncludes several flow lines of “tributaries™ in the area that do @nnect to the
Mississippi but whose indicators disperse prior to the "tributar aching the Mississippl.
There are many surface features in the area that may demonstré\ rtial characteristics of a
tributary but do not consistently present the indicators a not directly, or indirectly,
contribute flow to the Mississippi but rather turn into sh ow and/or end in wetlands.
These wetlands were determined to be adiacent to the Mi@;si i%ver

Lat/long: 37.290869, -89,482414. Coo O

Since these wetlands are 2lso located in an agr@@ a,@h is very common along
h
*

these major river systems like the Mississip i ve! tlands cannot be considered
adjacent to the Mississippi under the draft 1l pu regarding the farming
activities, would they then be considery der )? 0, since these wetlands are
ond 4,000° from the TNW these would ui ctional under the draft final
w2, Or are wetlands that cannot under the draft final rule

an,

evaluated under significant nexus rdl e? That part is unclear in the draft
final rule language and this ex the consequences of that decision.
Thank you!

Best wishes, Q

Stacey Q%Q \&

HQUSACE Regulator ram nger

441 G Street MW
washington, DC 28314-108@
Pnone (202) 761-5856

----- Original Message-----
rrom: Kaiser, Russell [mai.
Sent: Thursday, April 16, 20% A
To: Jensen, Stacey M #HQ@2; Stokely, Peter

Subject: [EXTERNAL] RE: Last One (UNCLASSIFLED)

I can't remember but are we doing one to look at broad floodplains such as those along the
Missouri River. If not, that might be a good one - thoughts?

Russell L. Kaiser
tef, Wetlands & Aquatic Resources Regulatory 8ranch
@1 Constitution Ave., N.W.

Room 7217M West Bldg.
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From: Stokeiy, Peses

To: Kalsor. Ruissell

e Jesriess, Stacey M HOQ2

Subject: {EXTERNAL} Fdmendson Sough L HUC 12
Date: Thursttaty, Aprll 16, 2015 65:20:33 PM

This was complicated to make, I digitized the flood zone from viewing a FEMA map (not digital GIS
data), I had to create an OHWM along the Mississippi because NHD drew the biueline right down the
middle. The OHWM Is only a guess on my part. There were many “streams” , probably with OHWMS,
and dilches in the fioodplain/flood 2one, T wasn't sure which streams with OHWM's on the floodplain to
buffer with the 1500 measure, so [ buffered all the NHD “sbreamyriver designations and my own river
OHWM ectimate. i would take additional effort to map all the “streams” to determine which ones don
connect to the TNW. I didn? buffer the NHD canal/ditches. &

Here is the write up from Stacey that describes the in the field complex % site, which is bom out
by the complexity and difficulty of making the map. Q
Here is one of our adjacent wetland determinations in the 4;2@ of the Mississippi River

al the wetiands located in

but beyond 4,000 from the nearest TNW, The determin
| flow lines of

the surrounding area of the lat/long coardinates. No! Di
“tributaries” in the area that do not connect to the ippl i
“tributary" reaching the Mississippi, There are m rfac 1
partiai characteristics of a tributary but do not ¢ ntly t th
indirectly, contribute fiow to the Mississipp) er turAyto
These wetlands were determined to be a ] K .

. * .

P

Since these wetlands are also | ina

river systems like the ver, |
Mississippi under the draft uie

considered under (a)(8 , Siac
longer be jurisdicti th 3@&& P
under the draft fi ey under 8
in the draft ﬁéa ang and this

1 will not be ahle to make any more maps until next week, I have dentist appointment in the AM then 1
am heading to 2 coliege orientation session with nvy step son In the afterncon.

tors and do not diredily, or
and/or end in wetlands.

g3, which Is very common along these major
Redanniot be considered adjacent to the
egadind) the farming activities, would they then be

J are beyond 4,000' from the TNW these would no
/P are wellands that cannot be considered adjocent
Whcant nexus regardiess of distance? That part is unclear
ple also illustrates the consequences of that dedsion.

Peter Stokely

EPA Office of Civil Enforcement
1200 Pennsylvania Ave, NW
washington, DC 20460
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CWA “Waters of the U.5.” Implementation Concerns
HQUSACE
24 April
Overarching Concerns:

1. Rule text contains non-equivalent requirements for significant aexus detecminations
2. Arbitrary limits for case-specific significant nexus determinations not rooted in science

3. Arbitrary limits within definition of “neighboring” not rooted in science and beyond
reasonable reach of defining adjacency by rule

4. Lack of definitions for multitude of terms used within rule text { xmxlari}' situated, “a
water”, prairie pothole, western vemnal pool, Delmarva & Carolj & . pocosin, Texas
coastal prairie wetland, ditch, roadside diteh, ete.)

5. Grandfathering provisions lacking granularity and ct

6. Preamble does not reflect Corps technical ex @jise nor does it accurately
retlect the Corps understanding of the substaat@u lic nents

Specifics: O%Q

» Nezd implementation clarificafy
which category to use in thg
then interstate waters, the

exclusions applied ﬁrsag
» (a}!}-Traditional

ri
I
abic@
o Dzstmcts w d
TNW, a It 50,
?&&ys‘s@iemt several months, similar to a Section 10

% tricts cudrently do Mot have a list of TNWSs, as they do with the Section 10
‘aters:
»  Drawing single point of entry (SPOE) watersheds to the TNW may be 2
challenge without such lists and limits identified.
*  Need implementation clarifications on how to identify and make
determinations for TNW designation. Rapanos guidance included an
Appendix for TNWs,
= {aXS' Tributaries
= Need a definition or further discussion on “bed and banks™ to implement in the
field and identify a tributary. Some areas, especially in the arid west, may have
very wide tributaries with shallow “banks” or very gradually sloped “banks.”” ™)
these stll constitute “bed and banks” as to the intent in the rule? The preamble
only discusses that the slope may vary. Needs further clanification to implenent.

meets more than one category
o down the list in order (TNW,

Atify whether there is an “upper imit” to the
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The specific indicators used in the OHWM manual and the term “active channel”
need 1o be related back to the OHWM definition in the rule.

Need implementation clarification and/or definitions 1o distinguish between
excluded erosional features and ephemeral tributaries.

What constitures a “break™ in a tributary? Is there need to distinguish a tributary
upstream of a break but not downstream of a break? The Corps OHWM manuals
state that you need to find the tributary both up and downstream of the break.
How does a regulator or the public know if the two sections of 2 tributary are pant
of the same tributary when there is a break separating scctions? How does a
regulator o the public know they are connected? How far can a break go; any
distance limitation? Ephemeral tributaries out west may hit an alluvial plain and

tan out; are these considersd “breaks"” or do these result ingsolation of the
streams? &

» (a6} - All waters, including wetlands, ponds, lakes, oxbggyeNWpoundinents, and similar
water features, adjacent to a water identified in subpara @Y1 rugh (5)of this
section.

o Nead a definition of “water.” It may be h h what constitutes a
non-wetland adjacent water without a de %a " A low depressional
area on a farm field that ponds wate for ten days; would that be

o]

considered a non-wetland adjacegg ¥ e’7 Received many comments
on this topic. Should there be a %ﬂrem we @ parameters, hydrology,
permanence of water, durati al” for non-wetland waters?

New definition of adjaceggy lud a pfovig at waters subject to
i hing activities are not adjacent.
reases for those districts in
%ecx to such activities which are currently
adjacer% now(wuire a case-specific significant nexus
d jhatio 3 »a wetland abutting a perennial tributary
ing activities currently would be considered

nal analysis; however, such wetland under the
ot be adjacent and instead would require a case-

\bo . Spe 1ﬁc statc example: Minnesota has 10.6 million acres of wetlands:

e

~50% of Minnesota's 54 million acres are farmland and an additional ~7%
are forested wetland of which a large portion is managed in silviculture,
The proposed definition may exclude a large amount of those 10.6 million
acres of wetlands as adjacent, and would instead require a case-specific
significant nexus determination.

l\e:ghbormg
The indirect referance to the FEMA floo¢ '¢” canlead to challenges in
the field. Is the “list” of tloudplains to use in the preamble considered a
~hard preference” or a “sofl preference” list? In any order? Landowners
may want a different version to be uscd; need implemensation clarification
on which floodplain and which order to use in adjacency determinations.
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* FEMA redraws their floodplains oRen; which version do we use? Levee
Improvement Districts apply for floodplain modifications frequently;
almost monthly in some districts.

= Other options for the 100-year floodplain do not match the FEMA
floodplain; they serve different purposes. The NRCS soil maps suggested
for use do not match the risk assessment that is used by FEMA. HEC-
RAS is based on hydrology not flood risk.

* Can vertical and elevation changes he used in determining distance?
Deeply incised tributaries with waters on a bluff: would these be
considered adjacent?

* How is the distance measured? Remotely via uerial photography? Can't
do the distance measurement in the field as it would take into account the
elevation protile. Need implementation 1oois.’re ces on how to
determine distance.

«  (a}7)and (a)(8) - Case-Specitic S:gnmcam Nexus Dete wns

o]

How do we identify a prairie pothole, v.este pool Texas coastal prairie
wetland, CarolinaDelmarva bays, or pocosi eed delineation manuals for
these waters or at least a definition of th 1crs \Q%tanon characteristics, etc.
Single point of entry watershed (SPOE delineate. There are no
readily available maps or tools. Th ¥ A (NHD, HUC) do NOT
delineate SPOE. Ttneedsto be v »\hx can be especially
challenging in the arid west ﬁ in areas of flat
topography. Can imroduce siste)

Need a mapping tool f
determinations. How;
climate, etc. Wou,

SPOE as used i
Need gmdanﬁél
need to A

umlar ¢ wd
n hmy tﬁ‘y all of the “similarly situated” waters in a SPOE
or(/ nexus determination. This may be challenging to do

cts 1@ytline @s and to potentially use in future
ay ¢ over time with development,
rio reviewed if trying to use the same

& imilarly situated” waters. How close do they
Ho\ y and which type of functions do they need to

T t
@)oxeiy
Q\ *  Must identifv all waters similarly situated in a SPOE using cemote tools,

o

2

aerial photos, NWImaps. This may not be accurate as to the actual waters
and of the same type to be used in significant nexus determination. May
be a source for [egal or appeal challenges.
Distance limit used in (2)(8) may modify state assumed waters in Michigan and
New Jersey, Applicahle Districts will need to work this out with the states.
Need guidance on appropriate procedural steps for * *(7) and * *(8) waters, as the
procedures differ between them.
= In{a)(7) the “similarly situated” waters are already idemtified then the
SPOE is identified then the significant nexus determination is completed.
*  In(a)(8) the SPOE is drawn first, then “similarly situated” waters are
identified and thea the significant nexus determination is completed.
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+ I {a)6) waters cannot be aygregated with (a)(7) or (2)(8) waters when
doing a sig nexus determination, it is logical that first all the (a)}(6) waters
in the SPOE must be identified in order to “subtract” them out.

«  How can these be identified and upon what technical or scientific
basis can these waters be “ignored™ when conducting the sig nexus
analvsis? By what process that is repeatable?

Significant Nexus ~

= Need specific guidance oa signiticant nexus derermination,

*  Must clarity that those functions need to be tied o the {a)(1) through
(a)(3) waters.

*  Only one of those functions? Needs to be clear that needs to be more thaa
speculative or unsubstantial.

*  [xclusive list; what if ather functions are perfen@\mnnot use in
significant nexus determination?

*  (Courts have made clear that qualitative evi&@ supporting a significant
nexus determination is all that is requirsd @ legal term of significunt
naxus is not a scientific one and as sug'muld 01 be made inte a metric.

Exclusions ~ %
o Do we need to map the excluded wal, detennmataon’ In the
determination do we need to "of‘ﬁciéo ewc}u ose watersfare they part of the
approved JD? We do so with *is dct man currently, but would we

8]

need to do so forall of these e

& ple, would we need to
include in the determination entiigh or he feature, such as a gullv or
24

swale?
Only approved JDs,¢; \Qus 3 nsdmzonai determinations. There
> . * ~
may be an increas Oy xt Iandovmers understand thai these
fort

features are ex

stormwater eme:
Ma\ be *t tm%' wween a ditch and a tributary, Need a
efiniy dan@xon
¥ de dm ciase 1o the road does it need to be? Does it nead
the

\??y be a chellenge 10 ermfy a ditch that is a relocated tributary or excavated in

<

Q

wibutary, How far back in history does a regulator need to go? If itcan’t be
determined definitively, who bears the burden of proot? The landowner or the
agency? Need to provide a set of toolsiresources that the field can use 10 mnake
the determination of the history of a ditch,
Need to distinguish between perennial, intermittent, and ephemeral flow regimes
for ditches. )
Nezd guidance on what perennial “flow™ is; does it mean water is perennially
presént or that the waier is flowiag perennially? Whar about dirches that
teraporarily “pond” or “pool™?
Does the ditch exclusion exiend to the banks of the ditch or does it extend only to
the OHWM?7? What ahout wetlands that may be adjacent or within the ditch? Arce
these excluded with the ditches or if they meet the terms of adjacency (to a



260

tribut , for example could they could be jurisdictional? Need guidance on

wetlands within and adjacent 1o excluded ditches.

May be challenging to determine whether some depressions were incidental o

construction or mining in the past, Without the “abandoament” provision, these

are excluded in perpetuity. and it may be a challenge for the PM to determine the

historical use or creation.

= What if the depressivns develop wetland characteristics or there are fringe
wetlands? Are these included in the “water-tilled depressions™ or are wetlands
separate? Could they be considered an adiacent water if they meet the definition
or are they excluded alony with the open water depression?

s ~Lawfully constructed™ for grassed waterways may be challenging to implement;
does this mean they need a CWA permit or can it be funded by NRUS? Neads

(5]

clarification.

o [f we have a definition of “water™ 2 puddle may no Sessary in the excluded
list, {f we do not have a definition of “water” it m @ difficult to distinguish a
~puddle” from some non-wetland waters. We d many comments on this,
Need guidance on how shortof a umetrame 'nus‘ be held for it o be

considered @ non-jurisdictional puddle or Q n&fcature, No hydric soils?

Other characteristics?
: ubsx@e drainage systems”™? Need

Is tiling included in the ~drained thr
guidance and clarification on the WinEs whagkorms %ﬁng are excluded under
sides of the channel?

this exclusion? Tﬂmg in the b nf [
o May be challenging in dete [:4 wh&r sty \ater contro} features were
a@:th v& istorical data and if not

constructed in WoUS in
e a} a&ﬁ %nxabeﬁcnt features or do they need
!

O

permitted or part of 2
o [Does the exclusio

10 be part of an 'cd ¢ plan? Or simply designed to meet the
reguiremnents @te C le treaument system exe lusion? May be
difficult !@é( 0 e !@statemen{ that it is constructed for the purpose
of stormw {gmen ically all waters/wetlands mav serve that

purg

om0 O 3

Mo coordination requmd between agencies.
There are many points in the JD process that will require additional
documentation and could be sources of appeal and legal challenges -
»  For adjacent waters: identifying for the first time adjacent nop-wetland
waters, identifying foodplain, identifyving distance, 2tc.
= For case-specific waters: identifving SPOE, identifying “subcategory’ of
water, identifving similarly situated waters, identifving significant nexus,
cle.
»  Grandfathening ~
o How is the field going 1o transition into the new rule from current practice? Many
considerations regarding existing permits, exisxing TDs, 1D requests received
during 60-day period between publication and effective date, enforcement actions,
modifications fo permits, eic.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20480
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RELATIONS

The Honorable Jason Chattetz

Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, D.C. 20515

Dear Mr, Chairman:

Thank you for your August 14, 2013, letter and the opportunity fo respond to the questions for the record
from the House Committee on Oversight and Government Reform’s hearing on July 29, 2015, entitled
EPA Mismanagement Part [1. Please find our responses in the attached document.

Again, thank you for your letter. If you have further questions, please contact me, or your staff may
contact Christina 1. Moody, in the EPA’s Office of Congressional and Intergovernmental Relations, at
moody . christina@epa.gov or at (202) 564-0260.

Singerely,

WA

Laura Vaught
Associate Administrator

Enclosures

efa gov

ineriet Address IWURLY »
wasumes, Process Chicnne Fas Recytied Paper

» Prirted with Vegelable O Baged Ioks on 100% P
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Questions for the Record
Administrator Gina McCarthy
US Environmental Protection Agency
“EPA Mismanagement Part 11"

July 29, 2015 Hearing

Chairman Jason Chaffetz (UT):

On April 30, 2015, the Committee held a hearing titled “EPA Mismanagement”, which examined
eases of serious misconduct carried out by employees at the Environmental Protection Agency
(EPA). In the case involving Mr. Peter Jutro, an OIG investigation found that Mr. Jutro engaged
in a pattern of “conduct and exchanges, including some of a sexual nature considered to be
unwelcome™ by sixteen female EPA employees. Despite senior level EPA officials having
knewledge of this behavior, Mr. Jutro was still given a detail to the EPA Office of Homeland
Security (OHS).

1. What steps has the EPA taken to address the management failurcs that allowed Mr. Jutro to
be prometed despite his history of sexual harassment?

Response: Peter Jutro’s conduct was inexcusable, not consistent with the agency’s values, and not at all
representative of the high standards of integrity demonstrated by the vast majority of EPA employees.
At the time Jutro was selected for his temporary detail, the selecting officials did not have all the
information we have now. Senior staff have since carefully reviewed the investigation report from
EPA’s Office of Inspector General (OIG) regarding the process of selecting Jutro for the detail; the
report clearly states that O1G did not substantiate any violation of a duty by EPA officials who selected
Jutro for the detail. While the OIG interviews revealed a selection process that was reasonable, as an
improvement to that process, hiring officials within the Office of the Administrator have now been
directed to always specifically consult with a preferred candidate’s immediate supervisor before final
selection.

Two recently uncovered memoranda authored by senior Army Corp staff on April 27, 2015 and
May 15, 2015 raised serious concerns about various legal and scientific deficiencies of the Waters
of the United States rule, published on June 29, 2015, Examples include that EPA misused Corps
data in the development of the rule and the rule’s Economie Analysis and Technical Support
Document created by the EPA contain “numerous inappropriate assumptions with no connection
to the data provided, misapplied data, analytical deficiencies, and logical inconsistencies.” The
Corps alse assert that the rule contradicts standing legal principles and regulations underlying the
clean Water Act and is inconsistent with SWANCC and Rapanos, the two Supreme Court
decisions the rule was intended to clarifv.

As you acknowledged in your testimony, the Corps walked through the concerns raised in these
memoranda with the EPA and it is your understanding that all of the concerns raised by the
Corps were satisfied in the final rule. In a July 30, 2015 letter, the Committee shared the
memoranda with you and asked you to “provide a response to the committee on whether each of
the issues and recommendations raised by the Corps in these documents were, in fact, adopted or
otherwise addressed in the final rule” and “if certain recommendations or issues were not adopted
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or addressed, please provide a detailed explanation of the EPA’s justifications for making those
decisions.” You did not provide an answer to cither of these requests.

2. 1again ask you whether each of the issues and recommendations raised by the Corps in these
documents were, in fact, adopted or otherwise addressed in the final rule?

Response: The tinal Clean Water Rule reflects consideration of, and decisions on, each of the issues
raised by both Corps and EPA staff. The rulemaking process represents years of interagency discussion,
coordination, and decision-making consistently involving technical, policy and legal input from staff,
managers, and senior policy executives. The final rule represents conclusions based on the best
available science, agency experience, and the law. These conclusions were accepted by both EPA and
the Army Corps and reviewed through an interagency process coordinated by the Office of Management
and Budget.

3. How were each of these issues and recommendations raised by the Corps in these documents
adopted or otherwise addressed in the final rule?

Response: Issues and recommendations from the agencies were addressed through discussions of
science, data, policy, law, expertise, and implementation experience. The results of those discussions
were memorialized in the contents of the rule text, preamble, and other materials that make up the
administrative record for the rulemaking.

4. Specifically, what is the EPA’s response to each of the Corps’ allegations of:
a. Misuse of Corps data;
b. Flaws in the rule’s Economic Analysis; and
¢. Flaws in the rule’s Technical Support Document?

Response: The Department of the Army and the EPA engaged in robust discussions to ensure a
scientifically sound, legally supportable, and clearly implementable final rulemaking. Discussions and
recommendations regarding use of Corps data, development of the economic analysis, and development
of the technical support document included ensuring that staff concerns were fully discussed and
carefully considered.

Following completion of the final rulemaking, the General Accountability Office conducted an
independent review of the agencies compliance with all relevant administrative requirements, including
the economic analysis and the Administrative Procedures Act, and concluded that the agencics met
every requirement.

5. What was EPA’s justification for not adopting or addressing certain issues or
recommendations raised by the Corps in these documents?

Response: All final decisions made by the Department of the Army and the EPA reflect careful
consideration of input from Corps and EPA staff and represent the best science, agency experience with
administration of the Clean Water Act, and the law.,

6. On what date(s) did the EPA “walk through the concerns” with the Corps?

Response: The final Clean Water Rule is the result of many years of coordination and discussion
between EPA and Corps staff during which time both agencies were involved in extensive evaluation,

2
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coordination, and final decision-making. During this process, EPA, Army. and Corps staff tatked on
perhaps hundreds of occasions to share perspectives, provide information, and discuss options.
Discussions also involved experts from other agencies on legal, technical, and policy issues to ensure the
final rule represents the best science, agency experience, and the law.

7. Please provide a list of EPA staff who engaged in these conversations or meetings with the
Corps.

Response: Interagency discussions among Corps, EPA, and Army staff during the rulemaking process
~ in which both EPA and Corps issues and concerns were raised and discussed ~ included numerous
staff, managers, and senior policy executives from both agency Headquarters and field staff. EPA
participants in this interagency dialogue incorporated a diverse set of officials drawn from a broad cross-
section of the agency, ranging from the Office of Policy (OP), to the Otfice of Water (OW), to the
Office of Research and Development (ORD), to the Office of General Counsel {(OGC). The Corps and
Army are better positioned to identify the offices from which their participating staff were drawn.

8. Please provide a list of EPA staff involved in or responsible for drafting or reviewing the rule’s
Economic Analysis and Technical Support Document,

Response: Numerous EPA staff were involved over time and to varying degrees in the development
and review of the Economic Analysis and Technical Support Document. Staff with relevant expertise
were drawn from a broad cross-section of the agency, ranging from the Office of Policy {OP), to the
Office of Water (OW), to the Office of Research and Development (ORD), to the Office of General
Counsel (OGC).

9. The EPA’s Administrative Recerds Guidance direets that “{tlhe record also includes
documentation fo support findings under relevant statutory authorities, regulatory authorities,
or executive orders, such as the economic analysis prepared pursuant to Executive Order (EO)
12866, analyses of economic impacts on small entities prepared under the Regulatory
Flexibility Act, and records of consultation required under the Unfunded Mandates Reform
Act...”

a. Please indicate whether or not EPA included all documentation related to the following in
the rule’s administrative record:

i. The finding that the rule will not have a significant economic impact on 2
substantial number of small entities.

Response: This finding may be found in the preamble for the final rule at 80 FR 124 page 37102.

ii. The decision not to hold a Small Business Advocacy Review Plan (otherwise
known as 2 SBREFA panel) in the Administrative Record.

Response: In addition to the discussion in the preamble, please see the Compendium 11, Volume 1 of
the Response to Comments,

iit. The economic analysis prepared pursuant to EO 12866.
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Response: The Economic Analysis and supporting documentation are in the administrative record.
iv. The decision not to complete an Initial Regulatory Flexibility Analysis.
Response: The decision is reflected in the preamble for the final rule at 80 FR 124 page 37102.

b. If net, please provide the Committee with a list of which documents were not included and
an explanation as to why each of these documents were excluded.

Response: These documents are in the administrative record.

Congressman Rod Blum (IA):

Recently, there have been several instances of the Environmental Protection Agency (EPA)
ignoring the input or concerns of Cabinet level agencies with regards to rule formulation. Senator
Inhofe explored the disagreement and a lack of input from the U.S, Army Corps of Engincers over
the Waters of the United States, issued jointly by the EPA and the Corps, in a letter in July.

Additionally, in October of 2014, EPA published an incomplete risk assessment titled “Benefits of
Neonicotinoid Sced Treatments to Soybean Production,” which drew a public rebuke from the
U.S. Department of Agriculture (USDA). USDA specifically requested EPA conduct a full
asscssment to account for the benefits of neonicotinoid seed treatment for all crops.

1. Why did EPA decide to ignore the request of USDA and publicly release this incomplete
assessment? 1Is this behavior typical to ignore a request from a Cabinet level agency or
department?

2. Were you concerned that releasing an incomplete and one-sided report would result in publie
misunderstanding which could adversely affect farmers?

Response: The EPA conducted its assessment of the benefits on neonicotinoid treatments to soybean
seed as part of the ongoing registration review for this class of compounds that began in 2008. As part of
that re-evaluation process, the agency is assessing the potential risks posed by these treatments and the
benefits that these uses provide to agriculture. In the process of assessing the risks posed by the
neonicotinoids, the EPA became aware of several studies, including one that had been co-authored by a
USDA scientist, studying whether neonicotinoids provided benefits when used as treatments to soybean
seed in South Dakota in 2009 and 2010, Those studies did not evaluate the benefits of those seed
treatments to soybean producers across the range of regions, under different soybean prices, or under
different growing conditions that are typical of US soybean production. Nor did those studies evaluate
the impact of neonicotinoid seed treatment on pollinators or the impact of alternative pesticide
treatments such as foliar sprays on pollinators.

Based in part on those studies, the EPA decided to evaluate the benefits of the soybean seed treatment
use. The EPA document analyzes how neonicotinoid seed treatments are currently used in soybeans
{e.g., target pests), the alternatives to seed treatments, and the biological and economic benefits of seed
treatments compared to other pest control options.
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As part of that analysis, we asked USDA to provide data from USDA’s regional Integrated Pest
Management (IPM) centers, which are funded through grants from the National Institute of Food and
Agriculture, on the use and importance of neonicotinoid seed treatments in the production of 17 crops,
including soybeans. Those data are not publicly available and are still preliminary.

Additionally, the EPA met and shared the preliminary benefits analysis document with USDA’s Office
of Pest Management Policy (OPMP) on three occasions for their review. Prior to publication, the EPA
corrected one reference in response 1o the preliminary comments provided by OPMP’s review, pointed
OPMP to areas of the document that address uncertainties that OPMP raised regarding the
regional/conditional need for seed treatment, worked with USDA on obtaining additional information
and input from IPM Centers, and explained why other OPMP comments were not relevant to the
document.

Consistent with our transparency principles, the EPA sought public input on its draft assessment. We
expect to finalize this analysis later this year and will consider the results as we determine whether risk
miligation is necessary for the neonicotinoids, As part of this ongoing re-evaluation process, we will
again seek comment from USDA and the public on our analysis and any identified risk mitigation before
tinalizing the agency’s risk management decision.

The EPA assessment concludes there are “no clear or consistent economic benefits on
neonicotinoid seed treatments in soybeans.,” However, the USDA, along with the soybean farmers
in my distriet, disagrees with that assessment.

3. Given the opposition by the agency with the most expertise about the use of neonicotinoid
pesticides, does EPA intend to review its assessment?

Response: On pesticide matters, the EPA primarily coordinates with USDA’s Office of Pest
Management Policy (OPMP) and relies on OPMP to coordinate with other parts of USDA. USDA’s
Office of the Chief Economist (OCE) submitted their comments afler publication of the soybean benefits
document and as part of the public comments. The EPA also received official comments from USDA's
Agricultural Research Service (ARS) of which OPMP is a part, on April 6, 2014, Both sets of submitted
comments from USDA (one from USDA-ARS and one from USDA-OCE) are attached for reference.

The EPA discussed its benefit analysis for soybeans with USDA on several occasions in 2014.
USDA/OPMP reviewed the preliminary benefits analysis document, and provided oral and written
conuments prior to publication. USDA’s final written comments prior to publication of the analysis
(October 15, 2015), which reflect the comments that USDA raised throughout the process (as the EPA
provided updates on their soybean benefits document), are attached. The EPA evaluated and considered
USDA’s comments in developing the benefits document that was released on October 16, 2014,

Based on these comments, the EPA corrected one reference in the document, pointed USDA/OPMP to
areas of the document that address uncertainties that USDA/OPMP raised regarding the
regional/conditional need for seed treatment, incorporated additional information and input from IPM
Centers (see paragraph below), and explained why other USDA/OPMP comments were not relevant to
the document.

After the preliminary review and discussion in the summer of 2014, USDA helped facilitate the
collection of additional information via USDA’s Integrated Pest Management Centers (IPMC). Twenty-

5
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one entomologists from seventeen states responded to the IPMC questionnaire with preliminary and
non-public data for 17 crops. Their responses included information on the most regionally important
pests, the effectiveness of neonicotinoid seed treatments in comparison to alternatives, the value of
preventative pest control in their regions, and their general thoughts on seed treatment benefits for 17
different crops. The EPA incorporated information on soybean treatment, only into the October 2014
document. As noted above, we expect to finalize our benefits analysis later this year.

Ranking Member Elijah E. Cummings (MD):

1. Administrator McCarthy, as a follow up to yeur July 29, 2015 hearing testimony, please
review Mr. Ronald Harris’ recommendation for a regional Ombudsman’s office to oversee
Title VII claims and provide the Committee with the agency’s views on this recommendation.

Response: We have reviewed Mr. Harris’ recommendation for a regional Ombudsman’s office and will
take the recommendation into consideration as we continue to make improvements to our civil rights
program. One such improvement, which calls for a 100% completion by our workforce of No Fear
training, has already been made as we recognize the importance of training employees and managers
about their non-discrimination in employment obligations and rights to pursue such claims. In FY 2014,
EPA achieved that training goal and as part of the training, provided employees information about
retaliation diserimination. Similarly, because we recognize the importance of employees and managers
having a clear understanding of how to process harassment complaints, we created an EPA Order which
outlines anti-harassment procedures that is being coordinated with the unions. More specifically, a
feature of our non-harassment procedures is that any “affected person,” (that is, a Federal employee;
applicant for employment; grantee employee; contractor employee; EPA Federal Advisory Committec
Act (FACA) member: Senior Environment Employee (SEE) enrollee; student volunteer; or Public
Health Service Officer (PHSO)), who believes s/he has been subjected to harassment in the course of his
or her employment or performance of agency-related functions may report allegations of harassment to
supervisors, managers or agency human resources officials.

Congresswoman Eleanor Holmes Norton (DCY;

1. Administrator McCarthy, after you testified at the July 29, 2015 hearing, I asked you whether
you supported giving unpaid interns protection under the natien’s anti-discrimination laws.
Please review H.R, 3231, the Federal Intern Protection Act of 2015, which would protect
unpaid federal interns from discrimination, and provide the Committee with your views on the
bill and comments you may have from your experience, including whether or not you would
support this legislation.

Response: We believe that unpaid interns at EPA deserve equal protection under the law. As such, we
would be happy to work with the Committee on legislation that provides these important protections.

2. Administrator McCarthy, during the hearing you stated that you would be happy to talk to
Ms. Karen Kellen of AFGE to discuss how EPA could preactively address issues at the ageney,
as well as allow employees to provide input on manager performance. Please provide the
Committee with an update on the status of your discussions with Ms, Kellen.

Response: EPA senior management held a meeting with Ms. Kellen on August 11, 2015, to discuss
various issues and will continue to meet with her and other union representatives.

[
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Congresswoman Brenda Lawrence (MI1):

1. Administrator McCarthy, as a fellow-up to your July 29, 2015 hearing testimony, please

discuss the agency’s manag t training for addressing allegations of sexual harassment,
discrimination and retaliation. Please also include di ion of how gers are held
accountable for training requir ts and conseq es for managers who fail to meet the

agency’s training requirements. In addition, please include the agency’s efforts to train non-
management employees to ensure that they know their rights and how and where to lodge
their complaints.

Response: The EPA takes the issues of sexual harassment, discrimination and retaliation very seriously.
On December 15, 2014, the Administrator issued a statement to all employees reaffirming the agency’s
commitment to prohibiting harassment of any kind and its Anti-Harassment Policy. The agency is
currently finalizing EPA Order 4711: Procedures for Addressing Allegations of Workplace Harassment
which provides uniformity and transparency related 10 processing complaints of harassment; procedures
for reporting and responding to complaints; and guidance for engaging in related fact-finding and
decision making.

EPA’s Office of Civil Rights and the Office of Human Resources are working with EPA’s unions to
finalize the order. Consequently, the EPA is scheduling anti-harassment training conducted by the Equal
Employment Opportunity Commission for supervisors and managers. EPA plans to faunch the training
this fall.  Once the order is issued. EPA will provide training on the order to all agency employees.
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US D A United States Research Office Room 216W

s e Departinent of Education of the Under Jamic L. Whitten Building
‘ Agriculture Econamics Secretary Washington, DC 20250-0110

APR 0 1 2085

Mr. Richard Keigwin

Divector, Pesticide Re-evaluation Division
Office of Pesticide Programs

U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW.
Washington, D.C. 20460

Dear Rick:
This is an official transmittal from my office of the Agricultural Research Service’s comments
on soybeans and neonicotinoids,

‘Thank you for considering this new information.

Regards,

/S

Ann M. Bartuska
Deputy Under Seeretary
for Research, Education, and Economics

cc:
Jim Jones, BPA
Sheryl Kunickis, ARS
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ARS Comment to EPA's public docket for the Agency’s assessment of benefits of
neonicotinoid seed treatments to soybean production.

USDA-ARS welcomes the opportunity to respond to the initiative EPA has taken to review the
value of neonicotinoid seed treatiments on soybeans and potentially other crops. There has been a
long-standing question about whether the widespread use of neonicotinoids will accelerate
evolution of resistance in target-pest populations. Added to this concern are myriad questions
regarding negative effeets of neonicotinoids on honey bees and other non-target organisms. As
EPA gathers information for its risk-benefit analyses, it will be important to understand as fully
as practicable the risk a grower faces from pests in the absence of a neonicotinoid seed treatment.
Qur main goal in this comment is to convey our view that there is no simple answer to the
question of whether neonicotinoid seed treatments have value as a prophylactic treatment in
sovbeans, and most other crops for that matter. It is 2 complicated situation with many facets and
important nuances that must be considered. We emphasize some of the more important pest
management considerations here.

Use of neonicotinoid seed treatments is prophylactic, in the sense that growers do not have
current-year knowledge of target pest pressure when they purchase their seed. Prophylactic use
of an insect management tool is not necessarily a bad idea, and such a strategy can play a central
role in an Integrated Pest Management (IPM) program depending on the context - host plant
resistance is the classic example, because it eliminates or reduces the need for in-season rescue
treatments. Use of transgenic Bt crops also is prophylactic by nature. Neonicotinoid seed
treatments cost ~ $7-8/ac (as reported in the EPA memorandum). From an [PM point of view,
the value to a grower should outweigh this cost, at least when averaged over years. for use to be
economically justified. Neonicotinoid seed applications are purported to provide carly-season,
broad-spectrum pest control, enhancing plant vigor and crop vield potential,

Pest complexes and cropping practices vary widely across U.S. soybean production regions. The
abundance and diversity of different pest populations also vary, even within different production
regions, Projecting the frequency and intensity of pest infestations is an important management
consideration. especially when one is making pest control decisions at planting. Using
neonicotinoid seed treatments for protection against a certain pest in one region of the country
may be justified much of the time, whercas prophylactic protection against the same pest in
another part of the country may be seldom warranted. For example, soybean growers in the
southern U.S. face a much more diverse and serious threat from insect pests than growers in the
Midwest, and the value of protection afforded by prophylactic insecticides likely will vary
accordingly.

In the case of soybean, neonicotinoid seed treatments primarily target minor, sporadic or
occasional pest problems. While damage by these pests certainly can be quite severe under
certain conditions. losses are usually minor, and serious losses are sporadic in space and time.
This ts why they are considered "minor" or "occastonal” pests. Even infestations by some
primary pests like soybean aphid are sporadic, because colonization of a specific field in a given
year depends on insect dispersal, which in turn depends on the vagaries of local weather and
many other variables. Information on pest pressure by scouting is often the best way to assess
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need for control, but for many of the pests targeted by neonicotinoid seed treatments, especially
below-ground insects, scouting is impractical or there is no viable rescue treatment available
once a real-time problem is detected. In these cases, prophylactic seed treatiments may be
warranted if predicted risk of damage is high enough.

There are environmental and pest situations that can significantly increase the risk of an
cconomic infestation by a specific pest in a particular field in a particular year. These include
scenarios of crop rotation, soil type, landscape features and a field's relative position within it,
ambient weather, overwintering mortality, mobility of the insect, population ¢ycles and history
of infestation, weed complex and prevalence in a field, natural enemy complex and prevalence,
planting date, tillage, crop residue management, and biotic/abiotic interactions arising from
these. For example, wireworms and white grubs are below-ground pests that are a serious
concern in fields rotating out of pasture. CRP land, or certain other crops (e.g., cereals, potatoes);
in areas of silty or sandy soils including knolls within fields; and in carly-planted fields during a
cool wet spring, Risk from white grubs further increases if fields are near tree lines or adjacent to
pastures. Both of these insects spend multiple years as larvae in the soil, so risk does not
automatically dissipate after one year. Seed maggots present a higher risk in ficlds that received
manure or buried green matter before planting, but they are not a significant risk in no-till fields.
Black cutworms are a risk if the field was weedy before planting and if winds from
overwintering regions were favorable for long-distance transport of migrant females into the
area. Fields with few weeds are usually not at risk even when winds are favorable. because egg-
laying females will not be attracted 10 them. Such examples are indicative of the complex nature
of infestation and population dynamics of minor and occasional pests.

These examples illustrate that scenarios putting fields at risk of serious secondary pest pressure
are not uniformly distributed in space or time, but neither are they rare. Some fields undoubtedly
will benefit from protection by neonicotinoid seed treatments in some years while others will
not. A one-size-fits-all assessment of value of neonicotinoid seed treatments is not possible
except from a very high vantage point that deals with overall averages. In USDA, we are
concerned with providing toels to individual growers and their advisors to assist them in making
good pest management decisions on their furms, and overall averages are not always the best tool
for determining the best course of action on the scale ol individual farms,

We caution that the very widespread use of neonicotinoid seed treatments on soybeans and other
crops cannot be taken as direct evidence of their value to growers, because in most cases
untreated seed of the varieties desired by a grower is not available for purchase. In other words,
declining treatment is generally not an option for a grower under current market circumstances.
We also caution against assuming that non-use of seed treatments will automatically necessitate
replacement by some other form of protection against the target pests. The need for any pest
control approach depends on pest pressure or, in many cases, the risk of pest pressure, for which
national or even regional averages are not sufficiently informative.

Information and development of risk factors for minor and occasional pests targeted by
neonicotinoid seed treatments are among the first steps in assessing their value to growers and
American agriculture. For the reasons presented above, these are complicated questions for
which simple answers cannot be expected. At a minimum, the realized benefits of neonicotinoid
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seed treatments will vary depending on crop and region of the country. In reality, as described
above, they will vary depending on many additional interacting variables as well. It will be
important to understand these variables when weighing the benefits of these compounds against
the risks to the environment, and in designing the most appropriate path forward. USDA-ARS
scientists and others are actively engaged in synthesizing what is already known that can be of
potential use in assessing the value of neonicotinoid seed treatments for major U.S. crops, and in
conducting meta-analyses of relevant published and unpublished data. The results should reveal
the most serious knowledge gaps that we (the scientific community) can most profitably address
in future research.
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USDA
=

United States Department of Agriculiure
Office of the Chief Economist
Room 112-A J.L. Whitten Building
1400 independence Avenue, SW
Washington, D.C. 20250.-3810

April 6, 2015

Mr. Richard Keigwin

Dircctor, Pesticide Re-evaluation Division
Environmental Protection Agency

1200 Pennsylvania Ave, N.W,
Washington, D.C. 20460-0001

Re: USDA Public Comments on the EPA's Benefits of Neonicotinoid Seed Treanments to
Saybean Production document published in the October 22, 2014 Federal Register; EPA
docket identification (ID) number EPA-HQ-OPP-2014-0737.

Dear Mr. Keigwin:

America’s farmers face numerous challenges as they work to produce the food, feed, and fiber
for a strong and healthy America. On October 22, 2014, EPA added an additional and
unnecessary burden by publishing a portion of an incomplete risk assessment titled “Benefits of
Neonicotinoid Seed Treatmenis to Soybean Production ™ which again puts growers in the position
of defending their pest management decisions. USDA staft had specifically requested EPA to
complete the full risk assessment that would more robustly describe the benefits of neonicotinoid
seed treatment for all crops. Instead. FPA released the report regarding soybean seed treatment
without additional consideration ol other crops or to USDA cautions about releasing a premature
assessiment of the costs and benefits of such seed treatments. EPA’s relcase of the incomplete
report has resulted in a plethora of articles which cast doubt on the value of seed treatment and
neconiconitoids for agricultural production and the choices made by farmers. EPA’s report
indicates that most neonicotinoid seed treatments were prophylactic in nature and that there are
available aliernative foliar insccticide treatments that would be as effective at similar cost to
neconicotinoid seed treatments. EPA concludes that there ©... are no clear or consistent economic
benefits of neonicotinoid seed treatments in soybeans.”

As a whole, USDA disagrees with that assessment. We believe that pest management strategies
are made in consideration of pest pressures, climate. landscape, and numerous other factors.
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Growers should have the ability to usc the best tools available to manage pests that inciude
choices in seed treatment and pest management tactics. Each knows best what works for his or
her individual situation.

Again, thank vou for the opportunity to review. Our comments arc below.

Sincerely,
7

Rob¥rt Johansson
Acting Chief Economist

An Equat Opporlunity Employer
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USDA Public Comments on the EPA Document
“Benefits of Neonicotinoid Seed Treatments to Soybean Production”
Background

It is clear that the saybean crop is of significant size and importance to overall US production. In
2013. US farmers harvested 3.36 billion bushels of soybeans on 76.25 million acres, which was
valued at $41.84 billion. Average soybean yield was 44 bushels per acre. In 2013, soybean
price at the farm averaged $14.30 per bushel.,

It is also clear that expenditures on neonicotinoid seed treatment for soybeans are substantial and
not insignificant. In 2013 neonicotinoid seed treatment sales exceeded $1 billion and more than
$400 million for soybean seed treatments, or roughly 9 percent of seed costs. There arc at least
36 different EPA registered neonicotinoid-based products for seed treatments in soybean, Many
of those products are also registered in 40 or more States in addition to the federal registration.

The agricultural sector, including the soybean sector, is typically viewed as competitive. As
such it is unlikely that most farmers would be purchasing sced treatments if there was no value o
them. For example, extension agents at the University of Mississippi point out that adoption of
neonicotinoid seed treatments for soybeans in MS has risen from 2 percent in 2007 to 90 percent
today. That pace is mare rapid than adoption of herbicide resistant soybeans' and has been
driven by the value MS soybean producers place on the protections afforded by neonicotinoid
seed treatments.’

EPA Findings

EPA argues that it would be equally cost-effective for producers to substitute protections
afforded by neonicotinoid seed treatments with other foliar applications of pesticides. The report
makes the broad generalization that ... At most, the benefits to soybean growers from using
nconicotinoid treated seeds are estimated to be 1. 7% of net operating revenue in comparison to
soybean growers using foliar insecticide...”

To come to that conclusion, EPA has had to make several broad generalizations and to rely on
scarce and limited data that are not public. For example, EPA assumes that foliar spraying of
pesticides is done by all producers who are purchasing sced treatments, that such spraying does
not incur additional costs in management or cquipment purchases, and that such spraying can
address the same pests over the same time window as seed treatments. EPA did not consider any
potential environmental consequences of foliar spraying such as compaction issues with farm
fields if additional treatments are required, increased risk of exceeding food tolerance residue
levels when compared to seed treatments, effects of increased foliar sprays to farm workers,
pollinators, other beneficial arthropods or integrated pest management systems, nor regulatory
barriers to spraying created by other environmental regulations. The EPA analysis assumes that
foliar sprayving is environmentally preferable to using seed treatments.

! see discussion at http://www.ers.usda.gov/data-products/adoption-of-genetically-engineered-crops-in-the-
us/recent-trends-in-ge-adoption.aspx.

“ See hitp://vwww mississippi-crops.com/2014/10/31/do-neonjcotinpid-seed-treatments-have-value-regionally-in-
sovheans/

An Equat Opportueity Employer
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EPA notes some additional limitations in their report. which they indicate may affeet their
conclusions:

¢ EPA acknowledges that there may be risk management benefits to using neonicotinoid seed
treatments, but that they lack information to quantify those benefits.

o EPA acknowledges that nconicotinoid seed treatments may be more or less valuable to
soybean producers in conjunction with other crop management technologies, such as IPM or
crop residue management. EPA has not included any of those cross effects in their analysis.

¢ EPA acknowledges that the use of nconicotinoid seed treatment may help soybean producers
manage pesticide resistance. The efficacy of alternatives to neonicotinoid seed treatments
are nol adjusted for such resistance issues.

¢ EPA also acknowledges that other costs of soybean production not accounted for in this
analysis may influence the extent that uncertainty in EPA’s analysis would affect the
conclusions.

Conclusion

USDA disagrees with the general assertion by EPA that there are “no clear” economic benefits to
seed treatments in soybeans. In 2013 neonicotinoid seed treatment sales exceeded $1 billion and
more than $400 million for soybean sced treatments. In general, USDA would suggest that
farmers are efficient and would not use management practices that did not generate expected
benefits that were at least as great as the cost of that management practice. Farmers will
generally employ such practices to the point when the marginal benefit of that practice is equal to
the marginal cost of that practice. In this casc. employing a menu of pesticide practices that
includes seed treatments is balanced against the costs of using those practices.

Because, those decisions are based on expected crop prices and expectation that in some years
pest management will be more or less necessary based on environmental conditions it may be
that in any given year costs of pest management exceed the benefit provided in that year.
However in other years such investments are repaid and would cover previous year’s use of”
those practices. Similarly, pest management in one region may protect crops from certain pests
at a different rate than in other regions. Given the pace of adoption of neonicotinoid seed
treatments particularly in some regions of the country, it is clear that there are economic benefits
to using those seed treatments.

Unforwnately, EPA’s conclusions are not supported by complete data nor analysis, EPA’s
analysis docs not include potential labor and management savings afforded by seed treatments.
Moreover, it docs not consider cases when timely foliar applications are not possible or as
elfective due to general field and weather conditions. Applications of pesticides are required to
mitigate the adverse effect of those pests on a newly emergent crop. EPA’s calculation does not
inchude consideration of control for soil pests that would not be affected by foliar applications.
EPA’s calculation does not include any additional regulatory expenditure by landowners, such as
costs to revise pesticide permit applications, or costs to submit new applications for foliar
spraying. EPA does not consider the benefits of seed treatments when soybeans are grown in
rotation with other crops. such as corn. which may be higher than consideration of bencfits on a
year by year and crop by crop basis. Under a reasonable sensitivity analysis it can be shown that
EPA’s calculations could be understated by more than a factor of 10 for soybean producers in
certain regions.

An Equal Opportunity Employer
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USDA is disappointed that EPA published this report in such a preliminary format without
offering USDA an opportunity to help EPA reframe their analysis and correct the
misrepresentation of economic costs and benelits that underlie this report. Farming is different
from running a dry cleaning enterprise or an clectrical utility. It is the nature of farming that
production conditions are uncertain and variable. Producers have to employ a variety of
processes and technologies that are best suited to a particular farm, farm family, and
environmental condition. As such it is inappropriate to draw conclusions about the entirety of
soybean production across regions of the United States under different environmental conditions
by simply looking at national averages over several years.

Seed treatments are a preventative measure that guard against yield losses due to certain pests in
certain vears in certain places. Because {armers have shown rapid adoption of that management
technology in some states it is clear that there is value to those treatments. Seed treatments are
just one of the tools a producer has to manage pests on the farm. USDA agrees that in some
sitnations different pesticide methods may be equally effective as seed treatments in a given
year. And it is likely that in some soybean growing regions, there are more cost-effective pest
management treatments. However, in other situations or regions, environmental conditions
would likely favor the efficacy of sced weatments over those afforded by foliar spraying.

For many regions. it is generally agreed in the soybean IPM research community that use of
neonicotinoid insecticides may not be useful in enhancing yield in soybean, especially for aphid
control since it does not persist to the period when aphids are most damaging to yield. However,
vield cnhancement is not the only consideration for using neonicotinoids in crop production,
including in soybeans. Those insecticides may have benefits in soybeans to help produce sced
without mottling by reducing virus transmission by beetles, especially around edges of ficlds.
Seed producers get “docked™ for mottled sced.

Environmental or ecological consequences of neonicotinoids may not be as great as other
traditional insccticidal insect control, especially with regard to unintended mortality of bencficial
insects since, in soybeans, it does not persist to the period when most beneficial insects are most
active,

Based on the above points, soybean is not a good model for judging the value of neonicotinoids
1o vield enhancements. Pesticides are considered in production systems as a whole and all crops
in that system are generally included. The soybean belt has rotations with corn and soybeans
included and nconicotinoids are used in corn as well. Soybeans are now a big part of the
production systems in the cotton belt where neonicotinoids have been found to be effective in
enhancing cotion yields. Integrated systems rely on every tool available and assessments of any
component in the system should include all other possible components.

Beeause of the many limitations and uncertainties acknowledged by EPA, USDA suggests that

EPA revise their study to evaluate the full costs and benefits of neonicotinoid seed treatments in
all crops and regions. Furthermore, because EPA has relicd on data currently unavailable to the
public, USDA requests that EPA include more survey results from the recently released reports

that indicate that farmers arc using neonicotinoid seed treatments for a variety of reasons.’

? see recent studies on this topic published by Aginformatics {http://growingmatters.org/studies/).
An Equat Opperiunity Employer
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Specific Comments

1. USDA suggests EPA reframe their analysis to consider the full costs or benefits of
neonicotinoid sced treatments as it would tvpically do under its FIFRA requirements.

When considering pesticide uses under the Federal Insecticide, Fungicide and Rodenticide Act
(FIFRA), EPA provides a benefit assessment in conjunction with a risk assessment and other
materials that inform the determination of whether the use of a pesticide results in unreasonable
adverse cffects on the environment. Consideration of benefits is required during EPA’s decision-
making process. During registration, registration review or when considering cancellation of a
pesticide, USDA and the public receive the entire set of documents relevant to the
Administrator’s determination of unreasonable adverse effects on the environment.

In cases where the Administrator proposes cancellation of a product or proposes a regulatory
action, the Secretary is provided the relevant documents prior to the interagency review with the
option to provide formal comments to be included in the Federal Register notice when the
regulatory action is published in the Federal Register. All of the neonicotinoid pesticides are
currently undergoing registration review with data generation projected to be completed by 2015
for imidacloprid: 2016 for thiomethoxam, clothianidin, and dinotefuran; and 2017 for
acetamiptid and thiocloprid. Risk management decisions are to follow in 2016 to 2019,
Normally the benefits assessment for specific uses would not be released to the public prior to
the interim risk management decision. For example, the interim decision and benefits
assessment for flutolanil was released in September while the pesticide was in the last stages of
registration review and a full six months following the release of its human health risk
assessment in March. In the case of neonicotinoid seed treatments, USDA and the public will sce
only the soybean neonicotinoid seed treatment benefits assessment without a risk assessment or
notice of the decision under consideration. Soybean seed treatment is singled out among all of
the neonicotinoid seed treatments, without explanation, creating uncertainty among growers and
seed providers over the future of this tool.

2. The potential change in use for neonicotinoid sced treatments assumed in EPA’s analvsis is
economically significant

Because the value of these treatments arc in excess of $1 billion in sales for the US, any analysis
of the costs and benefits of using nconicotinoid seed treatments would be considered
economically significant and would undergo full notice and comment by OMB and USDA
before public comments were solicited.

Even when limiting the scope to soybean seed treatments, the sales of nconicotinoid treatments
exceeded $400 million in 2013, likely making any economic analysis of restricting the use of
those trcatments economically significant. If EPA recommended cancellation of soybean seed
treatments, the Sccretary would be asked to comment on EPA’s analysis of the impacts on the
agricultural cconomy. As such, USDA suggests that EPA consider the costs and benefits of
neonicotinoid seed treatments per the guidance provided by OMB Circular A-4 and the OMB
Information Quality Guidelines. Such analysis would explore the many limitations noted in this
study and would also examine the efficient use of pest management systems across crop species
and regions while considering potential resistance issues.

An Equal Oppontunity Employer
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3. The report does not consider the environmental benefits of neonicotinoid sced treatments for
sovbeans.

In general, EPA analysis would consider both the costs and benefits of'a particular use of a
pesticide in question. Despite the title of this report, EPA does not consider any environmental
benefits in this analysis. Using seed treatments minimizes the exposure of non-target insect
populations to active ingredicnts included in foliar sprays. Such potential benefits to those insect
populations have not been included in this analysis.

Scveral reports recently have noted the positive environmental benefits associated with seed
treatments. For example. the Aginformatics Value Report (2014) indicates that soybean
producers that choose 10 use neonicotinoid seed treatments say that family and worker safety
(70%), protecting water quality (57.5%), and protecting beneficial insects (43.8%) are ‘very
important” considerations when selecting pest management stratcgies. And extension agents at
the University of Mississippi note, *...Neonicotinoids arc a class of chemistry that are highly
efficacious against insect pests and very safe to mammals. This has led to inercased use in many
crops grown in the Midsouth region...”

4. Preventative sced treauments are likely to be more or less effective under certain conditions
and regions.,

Most management techniques for growing crops work better in some years than others. Tor
example, during a period of low precipitation it is more useful 10 irrigate your crop. In other
periods. the investment in irrigation technology may not show an economic return. That is also
the case with seed treatments. In some years in some regions, nconicotinoid sced treatment may
prevent significant yicld losses; whereas in others it may not be as beneficial. In some of those
instances, the producers may not be able to effectively use foliar sprays us an alternative. That
could be due to a number of reasons, such as lack of appropriate conditions for spraying foliar
sprays. In addition, common pests arc found in both corn-bean rotations. Controlling pests
during the soybean rotation may provide benefits for the corn rotation. 1t does not appear that
EPA has considered those potential benefits.

Some foliar pests cannot be effectively controlled with foliar sprays for a period at the beginning
of the plant cyele: ¢.g., germination. Ixtension agents at the University of Tennessee indicate
that sced treatments are most cffective in the 3-4 wecks at the beginning of crop growth, which is
the critical period for protecting scedlings when they are most vulnerable to pests. Early in the
scason, it is oflen the case that fields arc wet and therefore difficult for producers to get out into
the ficlds for foliar pesticide applications. In addition. some pests may be below ground and
therefore not controlled by foliar sprays.

EPA doces not consider protection from the wide range of pests that are controlled by
neonicotinoid sced treatments, but simply focuses on three. Other pests often do not cause
significant damage to secdlings, but some may: weevils, trochanter mealybug, grape colaspis,
wireworms. three-cornered alfalfa hopper, bean leaf beetle. thrips. white-fringed beetles, cte.
Indeed. EPA notes that .., In instances where seed treatments may provide some insurance
benetit against unpredictable outbreaks of sporadic pests, such as seed maggots or three cornered
alfalfa hoppers, BEAD cannot quantify benefits with currently available information, Howcver,
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this insurance benefit may exist for some growers, particularly those in the Southern U.S. Given
currently available information. BEAD projects that any such benefits are not likely to be large
or widespread, given the negligible historical pesticide usage targeting these pests in
soybeans....”

5. Seed treatments minimize the management and labor investment required for scouting and
foliar spraying.

It does not appear that EPA has considered the time and labor savings afforded producers by use
of seed treatments. EPA assumes that all producers are already applying foliar sprays and so the
addition of active ingredients to address the same pest spectrum does not come at any cost other
than the actual ingredients. However, not all soybean producers apply foliar sprays and those
that do may not be applying them at the same time as covered by the seed treatment window of
pest control.

6. EPA's use of limited data to support their analysis is unfortunate, when they were aware that
several other studics on this topic would be released at roughly the same time. Those
additional data could have been used to augment the limited data cited by EPA in their
report,

EPA’s use of unpublished and sparse data to make overly broad conclusions about the efficacy
and economic value of neonicotinoid sced treatments does not comport with OMB’s Information
Quality Guidelines ar EPA’s Guidelines for Ensuring and Maximizing the Quality, Objectivity,
Utility, and Integrity of Information Disseminated by the Environmental Protection Agency. As
an example, EPA states “when asked when growers should use neonicotinoid seed treatments, 11
of 20 respondents indicated that they should be used under specific conditions ~ for example,
when planting soybean in an area experiencing high infestation rates, or in double cropping
scenarios or when planting carly season soybeans. Compare that to the Aginformatics Value
Report that shows soybean farmers select insecticidal treatments (seed versus foliar) based on
cost, consistency of yield and duration of protective effects. The Aglnformatics Value Report
included 622 soybean farmers from 14 States,

7. EPA’s Table 4 should show sensitivity analvsis as is standard practice for cost benefit
analvsis.

EPA derives their conclusion that neonicotinoid seed treatments do not provide any significant
benefits from their calculations in Table 4. EPA describes that table as providing conservative
results. USDA would disagree. EPA has not considered many things that would afTect those
calculations. Indeed, it seems that EPA agrees and acknowledges many of those limitations,

¢ EPA acknowledges that there may be risk management benefits to using neonicotinoid seed
treatments, but that they lack information to quantify those benefits.

* See discussion at hitps: i www pioneer.com’ome'site’
vielkl-mangeementsoybean-aphids euid 069BLES8A-CC
bt rww farmdor llinals edu’manage newsietie

fo04_0-4 fotold O pdf,
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EPA acknowledges that nconicotinoid seed treatments may be more or less valuable to
soybean producers in conjunction with other crop management technologies. such as IPM or
crop residuc management. TPA has not included any of those cross effects in their analysis,
EPA acknowledges that the use of neonicotinoid seed treatment may help soybean producers
manage pesticide resistance. The efficacy of alternatives to neonicotinoid seed treatments
are not adjusted for such resistance issucs.

EPA also acknowledges that other costs of soybean production are not accounted for in this
analysis may influence the extent that uncertainty in EPA’s analysis would affect the
conclusions. For example, foliar applications of pesticides often require landowners to apply
for pesticide application permits and 1o undertake more burdensome pesticide applications
precautions. Such additional regulatory costs are costly 1o producers and have not been
included in this analysis.

Those Timitations further calls into question the overly broad conclusions EPA has published. By
considering some reasonable aliernatives to EPA’s limited comparison, USDA notes that sced
treatments could be very beneficial w producers under certain conditions that arc unknown to a
producer at planting time (sce table below).

Revenue and Cost Units  EPA Assumptions Sensitivity Analysis

Seed Treatment Al A2 AlL.3 Al d

Yield (bufac) 43 45 45 43 38
Other pests (bufac) -1 -1
Price ($/bu) $12.03 $12.03 $12.03 S12.03  $9.39
Gross revenue {$/ac) $336 $336  $536  $529 $355
Insccticide costs ($/ac)

Sced treatment ($/ac) $8

Foliar spray ($/ac) $14 Si4 $14 $14
Labor & Mgmt {$/ac) 30 $7 $7 $7

Other variable

costs ($rac) $173 $173  $173 $173 $173

Total variable

costs ($/ac) S$180 Si86  $194  $194 $194

Net operating

revenue ($/ac) $350 $350  $343  $336 $161

Percent difference (%) 1.69% 3.79% 4.05% 41.76%
©

Alternative 1: LPA assumptions: yield protection of foliar sprays is equal to seed treatment;
no additional costs of pesticide treatments for labor and management or scouting. Assumes
flubendiamide is the active ingredient in foliar spray. Requires 2 gallons of water per acre for
acrial application and 10 gallons per acre for ground application. A recent California study
of various emusifiable concentrations estimated the per acre cost of acrially applying
flubendiamide at 2.0 {1, 0z at $22.10 per acre. Flubendiamide is used in soybeans at 2 - 3 fl.
0Z per acre.

Alternative 2: Includes a cost of applying foliar pesticides range from 36 to $25 based on
prices quoted in Soybean Business, a magazine for Minnesota growers. Sec also Johnson,
K.D., et al. (2009} “Probability of Cost-Effective Management of Soybean Aphid
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(Hemiptera: Aphididac) in North America.” Journal of Economic Entomology 102(6): 2101 —~
2108.

Alternative 3: Considers the case that foliar sprays do not control for potential soil pests or
that the optimal time to apply pesticides are not available duc to field or environmental
conditions. As such, the yield benefits afforded by foliar sprays are assumed to be 1 bu/ac
less than those provided by seed treatments.

Alternative 4: Same as alternative 3, but in a region where the yiclds are lower than the
national average (¢.g., Mississippi soybean yield in 2009 was 38 bu/ac and the national yield
was 44 bu/ac) in a year with low prices (e.g., average price received by farmers in 2009 for
soybeans was $9.59 per bu).
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