Testimony of Eric Schaeffer
Former Director (Retired), Environmental Integrity Project

Before the U.S. House of Representatives Committee on Oversight and Government
Reform, Subcommittee on Federal Law Enforcement

Hearing on

“From Protection to Persecution: EPA Enforcement Gone Rogue Under
the Biden Administration”

September 16, 2025

Thank you for the opportunity to testify today. My name is Eric Schaeffer, and | was
Executive Director of the Environmental Integrity Project, a nonprofit organization
advocating for the enforcement of our environmental laws, between 2002 and 2024 before
my retirement last year. | also spent twelve years at the US Environmental Protection
Agency, the last five as Director of the Office of Civil Enforcement from 1997-2002.

I will not address the details of specific enforcement actions. Instead, | offer some
perspective on why EPA decided to crack down on the so-called aftermarket for products
designed to disable air pollution controls for diesel truck engines. That kind of tampering
is unquestionably prohibited by the Clean Air Act, and also a clear danger to public health.
EPA estimates that between 2009 and 2019, these so-called “defeat” devices dumped
more than 570,000 tons of illegal nitrogen oxides into the atmosphere. Nitrogen oxides are
respiratory irritants and one of the key ingredients in smog formation. Diesel particulates
are especially hazardous, contributing to cancer and heart disease.

If you spend just a few minutes online, you will see a lot of businesses advertising products
that promise to “delete” or block emission control systems and disable the on-board
electronic sensors that signal when those controls have stopped working. See Exhibit 1 for
some examples.

Getting these illegal and dangerous products off the market should not be a partisan issue.
EPA decided to make aftermarket defeat devices a national priority for enforcementin
2019, during President Trump’s first term. That launched the cycle of civil and criminal
investigations that led to the consent decrees and plea agreements we have seen over the
last five years. Online rumors suggest that the second Trump Administration will cancel
this enforcement initiative. | hope they are mistaken.



Diesel trucks cannot meet tailpipe emission limits without the pollution controls and
on-board diagnostic systems that manufacturers of new vehicles are required to
install.

To keep us from being smothered by smog and soot, the Clean Air Act long ago required
EPA to limit tailpipe emissions of nitrogen oxide, volatile chemicals, particulates and other
pollutants.” To comply with those limits, manufacturers install catalytic converters, diesel
particulate filters, exhaust gas recirculation systems, and other pollution controls.
Vehicles have long been required to install sensors to monitor key parameters like oxygen
and ammonia, fuel injection or catalyst regeneration to ensure they operate at the levels
needed to make emission controls work. When these parameters are out of whack,
onboard diagnostic systems flash a warning light and eventually slow down the vehicle
until repairs are made. Those repairs restore emission controls and may also prevent
serious engine damage or a safety hazard.

We may disagree as to whether emission limits for diesel trucks have gone too far or not far
enough. But whatever the standards are or should be, it makes no sense to install the
emission controls and monitoring needed to meet them if they can be removed as soon as
a truck is driven off the dealer’s lot. Yet an entire industry has sprung up to provide those
services.

The Clean Air Act expressly prohibits the manufacture or sale of defeat devices.

In this context, the term “aftermarket” refers to businesses that make or market parts for
diesel powered trucks and other vehicles. Some of these companies also make or sell
“defeat devices” that disable or remove pollution controls installed by the original
manufacturer to meet tailpipe emission limits under the Clean Air Act. Section
203(a)(3)(B), 42 U.S.C. § 7522(a)(3)(B), of that law prohibits the manufacture, sale, or
installation of any equipment that a person expects will be used to, “bypass, defeat, or
render inoperative” any pollution control equipment or design element required to meet
federal emission limits. Violations of these requirements are subject to civil enforcement.
Itis pretty hard to advertise products that are designed to do just that and then claim you
had no idea they would be used for such nefarious purposes.

Next, it is a federal crime to falsify, tamper with, render inaccurate or fail to install any
monitoring device required by the Clean Air Act. CAA §203(c)(2)(C),42U.S.C. §
7413(c)(2)(C). EPA has repeatedly made clear that “monitoring devices” include the

"These stringent standards may not apply to certain categories, e.g., racecars and offroad vehicles.



sensors in diesel trucks that track operating parameters (e.g., oxygen levels) to assure that
emission controls are working as the Clean Air Act requires. In practice, “parametric”
monitoring is much more common for both stationary and mobile sources than the
continuous measurement of actual emissions, which the industry usually opposes as
expensive or impractical.

Three federal district courts have rejected arguments that defendants cannot be criminally
liable for disabling onboard diagnostic systems because these devices are parametric
monitors that do not directly measure emissions. In one recent decision, the district court
denied defendant’s motion to dismiss on those grounds after finding that:

“Nothing in the text of Section 113(c)(2)(C) suggests that the statute applies only to
devices that monitor emissions. On the contrary, the statute covers "any monitoring
device or method” that the CAA requires. 42 U.S.C. § 7413(c)(2)(C) (emphasis added).
And another provision of the CAA effectively mandates OBD systems by directing the
EPA to promulgate regulations requiring “emissions control diagnostics systems” in

Id. § 7521 (m)(1) (Section 202(m)). Because OBD systems monitor the functionality of
other emissions systems, they qualify as “monitoring device[s]” under Section
113(c)(2)(C).” U.S. v. Long, No. 2:22-cr-00139, slip op. at 8, (E.D. Va. Nov. 7, 2024).

Defendants in all three cases have failed to persuade courts that the criminal penalties for
tampering with monitors or falsifying results apply only to stationary sources.

lllegal emissions from aftermarket defeat devices are a clear danger to public health.

EPA’s 2020 study estimated that nitrogen oxide emissions from trucks that have disabled or
removed pollution controls are more than 300 times higher than diesel trucks complying
with the Clean Air Act. As noted earlier, these dirty vehicles released more than 570,000
tons of NOX between 2009 and 2019, averaging more than 50,000 tons per year. For
perspective, 50,000 tons is more than twice the amount of NOx released in 2024 by all of
Louisiana’s power plants, and more than three times the amount from all the power plants
in Pennsylvania. The table below is excerpted from EPA’s 2020 analysis.?

2 See also United States v. Coiteaux, Crim No. CR21-5184 BHS, 2024 WL 1998417, at *3 (W.D. Wash. May 6,
2024); United States v. Christopher Lee Carroll and Whiskey Dix Big Truck Repair, LLC, Crim. No. 4:21-cr-
00532, Memorandum and Order, (Pitlyk, E.D. Mo., Feb. 6, 2025).

3“Tampered Diesel Pickup Trucks: A Review of Aggregated Evidence From EPA Civil Enforcement
Investigations,” letter from from E. Belser, USEPA Dep. Director of Air Enf. Div., Office of Civil Enf., to J. Sloan,
Exec. Director, Assoc. of Air Pollution Control Agencies; M. Keogh, Exec. Director, Nat. Assoc.for Clean Air
Agencies, and P. Miller, Exec. Director, Northeast States for Coordinated Air Use Management.



Table 3. Summary of “Confirmed and Extrapolated” Class 2b and 3 Diesel Vehicles Deleted
Jrom 2009 through 2019

Number of Vehicles Added to
Certified Vehicle Emissions Controls Deleted Excess NOx Excess PM Road Based on
Deleted Trucks (tons) * (tons) ? Excess NO:P

EGR+DOC (2003-2006 MY) 72.904 16.770 0 21,016

EGR+DOC+DPF (2008-2010 MY) 129,555 65.114 1,823 184.871

EGR+DOC+DPF+NAC (2007-2012 MY) 150,954 159,001 1,313 2.623.886
EGR+DOC+DPF+SCR (2010+ MY) 204.066 329.539 2,270 6.889.968
Total Deleted Vehicles 557,478 570,423 5,407 9,719,741

See Section 4.1.1 for detailed explanations of “confirmed™ versus “extrapolated” data.

a—These columns represent the excess emissions anticipated over the remaining service life of the vehicle after tampering
oceurs.

b—Based on the number of deleted vehicles multiplied by the ratio of NOx emitted from a deleted vehicle over its entire life
compared to NOx emitted from a vehicle that is never deleted.

NOx emissions are one of the two primary ingredients in smog formation. Tens of millions
of Americans are exposed to smog levels that fail to meet the health-based established in
2008, including those who live in the New York, Houston, Dallas, Denver, and Los Angeles
metropolitan areas as well as California’s Central Valley.

Defeat devices help to explain why we still see clouds of soot coughed up by some diesel-
powered trucks thirty-five years after the 1990 Clean Air Act. (see Exhibit 2). The tiny
particulates found in truck exhaust are likely to cause cancer, according to the
International Agency for Research on Cancer, U.S. National Institute for Occupational
Safety and Health, and EPA. California’s Air Resources Board estimates that diesel
particulates contribute to 1,400 premature deaths from cardiovascular disease every year.
https://ww2.arb.ca.gov/resources/summary-diesel-particulate-matter-health-impacts

Outdoor air quality monitors show that fine particle pollution is especially severe near
congested highways, construction sites, ports, and other areas with high concentrations of
on-road and off-road diesel-powered vehicles. The people who live, work or go to school in
these pollution hotspots are most at risk and seldom have the resources to either move
away or fight back. While it may no longer be fashionable to say so, this is a textbook case
of environmental injustice.

Aftermarket defeat devices frustrate state and EPA efforts to achieve air quality
standards.

The Clean Air Act directs states and local agencies, with oversight from EPA, to develop
“State Implementation Plans” for specific regions that allocate emission limits among
various sources that are designed to achieve federal air quality standards. To do so, the
agencies must develop and regularly update an inventory of emissions from motor vehicles
as well as factories, power plants, and other stationary sources large and small. Trucks


https://ww2.arb.ca.gov/resources/summary-diesel-particulate-matter-health-impacts

without functioning emission controls emit staggering amounts of pollution that are “off
the books” because they are illegal. That means they are not included in state emission
control strategies that determine how and when air quality standards will be met. EPA’s
Office of Air and Radiation should work with states to revise implementation plans to target
unlawful diesel emissions that will otherwise continue to frustrate attempts to meet air
quality standards.

Defeat devices are unfair to the large majority of truck owners who drive clean
vehicles.

While EPA estimates that 15% of diesel trucks have disabled their emission controls, most
owners drive clean burning vehicles that comply with the Clean Air Act. Failure to enforce
the law, especially when the violations are both serious and deliberate, is unfair to the law-
abiding majority. While a few online diesel pundits have suggested that enforcement will
now stop, more responsible industry voices have warned that the law clearly prohibits
tampering, and explained how defeat devices release dangerous pollutants, increase the
risk of engine damage, and void manufacturer warranties.

EPA identified illegal defeat devices as an enforcement priority in 2019, during
President Trump’s first term.

The EPA’s enforcement initiative to stop the flood of aftermarket defeat devices was not
invented by the Biden Administration. Rather, it was identified by EPA as a National
Compliance Initiative in 2019 and Exhibit 3 shows that it was methodically pursued during
the remainder of President Trump’s first term. In particular, the Agency went to great
lengths to explain that:

o Aftermarket defeat devices are illegal under the Clean Air Act and a priority for
enforcement.

e Itis afederal crime to disable devices that determine whether emission controls are
actually working.

e Defeat devices release enormous quantities of dangerous pollutants and have more
than erased the emission reductions expected from new diesel tailpipe limits.

e EPA’s initiative is aimed at the manufacturers or sellers of defeat devices, not
individual truck owners.

e Companies can avoid or at least minimize penalties by voluntarily disclosing and
correcting violations and will not face enforcement for pollution control
modifications that do not increase emissions.

o Defeat devices frustrate state efforts to achieve air quality goals.



These very public messages were further amplified by a Fact Sheet, Enforcement Alert,
pamphlet, poster, and through press releases announcing various enforcement actions.

Those guidance documents and early warnings are exactly what | would expect to see from
EPA during the early stages of an enforcement initiative. They encourage voluntary
compliance while laying the groundwork for the enforcement actions to follow. While
these messages were circulating, EPA’s doubled down on investigations that developed the
evidence needed to land the larger consent decrees and plea agreements or judgments
that began arriving in late 2020 and have continued to the present day. Enforcement takes
time.

Any suggestion that the crackdown on defeat devices was designed to target Trump
supporters is simply false and is the last thing we need in today’s politically charged
environment. For decades, EPA has filed numerous lawsuits forcing large cities. usually
governed by Democrats, to spend serious money to clean up aging sewer systems. When
Republicans held the White House, should we assume these EPA enforcement actions
were launched to embarrass Democratic mayors? | certainly do not think so.
Enforcement of our environmental laws should always be nonpartisan. Let us hope we can
keep it that way.

The emission controls required by law require regular maintenance and can be
inconvenient for truck owners, although defeat devices also void manufacturer warranties
and can damage engines. It may be that a few diesel-truck owners believe they have the
right to remove pollution control devices and turn off onboard diagnostic systems. But
what if you are stuck in a traffic jam behind diesel trucks trailing black clouds of smoke,
living in an apartment right next to a highway, or in a city choked by smog? Don’t all of us
have the right to breathe clean air? We used to think so.

Thank you again for the opportunity to testify, and | would be glad to answer any questions.



